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	Interim Order Decision

	Inquiry held on 24 September 2024

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 03 October 2024



	Order Ref: ROW/3318887

	This Order is made under section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Definitive Map Modification Order (Public Footpath 32A, Barton-upon-Humber) Order 2022(1).

	The Order is dated 13 July 2022 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order Map and described in the Order Schedule.

	There were two objections outstanding at the commencement of the inquiry.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.
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Application for costs
An application for costs was made by the supporter of the Order against the objectors. This application is the subject of a separate Decision.
Procedural Matters
The Order Making Authority (OMA) declined to make an Order when they determined the Definitive Map Modification Order Application (DMMOA). The applicant successfully appealed this decision, and the OMA was directed to make an Order. For this reason, the OMA chose to remain neutral at the Inquiry and the case for confirmation of the Order was made by a member of the public who had provided user evidence.
The grid reference and alignment at the northern end of the Order route were queried. However, the Order Map did not have any gridlines or grid references. Before the start of the Inquiry, I requested a copy of the Order Map with gridlines and grid references from the OMA, but they were unable to produce one. Instead, they provided a map of the area with gridlines and handwritten grid references marked on. I will use this map to check the grid references on the Order map.
The Main Issues
The Order has been made under section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) in consequence of the occurrence of an event specified in section 53(3)(b). This requires me to consider if the route has been enjoyed by the public for a period that raises a presumption that the way has been dedicated as a public footpath. 
The evidence submitted in support of the Order relies on the presumption of dedication arising from tests laid out in section 31 of the Highways Act 1980 (the 1980 Act). This requires me to consider if the public have used the route as of right and without interruption, for a period of twenty years immediately prior to its status being brought into question. I must establish the date when the public’s right to use the Order route was brought into question and determine if use by the public occurred for a twenty year period prior to this that is sufficient to raise a presumption of dedication. If this is the case, I must then consider if there is sufficient evidence that there was no intention on the part of the landowner to dedicate a public footpath during this period. 
Documentary evidence has also been submitted in relation to the Order route. Section 32 of the 1980 Act requires me to take into consideration any map, plan, or history of the locality, or other relevant document provided, giving such weight as is appropriate, before determining if a way has been dedicated as a highway. 
Reasons
Documentary Evidence
Ordnance Survey Map 1968
A 1968 Ordnance Survey (OS) map shows most of the Order route with double dashed lines labelled ‘track’. It does not join Footpath No. 32 (FP32) at point B but a route branching off it to the northwest near the northern end does.
Conveyance 1983
In 1983 land to the west and north of the Order route was sold to Lincolnshire & South Humberside Trust for Nature Conservation Limited by Westfield Lakes Lido Limited (WLLL). Although the sale did not include the Order route, it did grant ‘a right for the owner or owners… their servants, agents and work people, and others authorised by them with or without vehicles for the purpose of management of the land hereby conveyed and a right of way on foot at all times over the track’ shown between A and B on the Conveyance plan. This track is the Order route except the northern end up the side of the flood bank. 
The Conveyance grants rights of way for the purchasers over most of the Order route. However, this does not mean public rights did not exist or have not come into existence since.
Nature Reserve Visitor Guides and Management Plans
In the book My Childhood Playground by Ron Newton the Order route is described as ‘the only access road leading onto Far Ings Lane’ and was ‘very narrow, only 3 metres wide’. The Order route is shown on a plan connecting to Far Ings Lane at the southern end and FP32 at the northern end.
Most of the Order route is shown in the July 1989 Nature Reserves Handbook, although it joins FP32 to the west on a different line. 
The visitor guide for Barton Clay Pits shows the full length of the Order route in red which the key indicates is a ‘Footpath’. The reserve is described as a ‘public access nature reserve’. 
The 1995 Far Ings Nature Reserve leaflet by the Lincolnshire Trust shows most of the Order route in white except for the very northern end. The key indicates white routes are reserve paths and the Humber Bank. Two alternative routes run off the Order route to join FP32 at the northern end. 
The full length of the Order route is shown in white on the 1997 Guide to Nature Reserves in Lincolnshire. A ‘well maintained visitors route’ suitable for wheelchairs is shown with black dashes along most of the Order route, but not either end. 
Some of the guides and leaflets state, ‘no dogs allowed’ and ask people to keep to the paths. There is nothing in any of the guides or handbooks to indicate the Order route is a permissive path.
Several Management plans from the late 1980s and early 1990s show most of the Order route from Far Ings Lane. None of the plans show the Order route joining FP32 at the northern end. On one of the plans, it is labelled Ness Farm Track. Some of the plans indicate work to lay a hedge on the west side of the Order route and others state it is to be trimmed. Some of the earlier plans indicate a route branching off the Order route in a north westerly direction near its northern end to join FP32. A 1996 Summer Warden map indicates reed burning to the west of the Order route in 1993, 1995, and 1996.
Aerial Photographs 
The Order route is visible on a 1985 aerial photograph as a hedged track between Far Ings Lane and FP32. No gates are visible across the Order route at Ness End Farm. The flood bank at the northern end does not have much vegetation growing on it and FP32 can also be seen.
The supporters marked up a 2003 aerial photograph from Google Earth with the Order route and other alleged routes. Although not as clear as an unmarked copy would be, the Order route is visible running along a hedged track and a worn line can be seen running up the flood bank to join FP32 alongside the top of a path referred to as the ‘zig-zag’ route. 
Conclusions on the Documentary Evidence
The documentary evidence shows most of the Order route has physically existed since at least 1968. None of the documents indicate permission to use the Order route and some suggest it was open to the public. However, I do not consider the documentary evidence is sufficient to show, on the balance of probabilities, the existence of public rights. 
User Evidence
Bringing into question
To bring into question the right of the public to use the Order route some actions or events must have occurred that brought home to at least some of those using it that their right to do so was being challenged. These must have been sufficiently overt to bring that challenge to the attention of the public using the route. 
In 1996 locked double gates were erected across the Order route near the southern end at Ness End Farm. An alternative route was made available through a pedestrian gate and the Nature Reserve car park to reach Far Ings Road.
In 2016 notices stating ‘No Dogs Allowed’ were erected and dog walkers using the Order route were challenged. Gates were also erected at the car park entrance which were locked at night. The locked gates were on the alternative route rather than the Order route, but they did prevent access to it. Following these actions, a DMMOA was made. 
It is also claimed that access at the northern end was prevented by dead hedging, but no dates were given. However, none of the path users recalled anything that prevented access to FP32 at the northern end until 2016.
The OMA considered the locked gates erected at Ness End Farm in 1996 did not bring use of the Order route into question. They did not believe the Order route joined Far Ings Road due to the way the route was marked on the DMMOA plan. Furthermore, because there were no complaints or DMMOA in 1996, they considered that the locked gates did not challenge use. However, it is clear from the description in the DMMOA form and user evidence forms (UEF) that the route joined the road. Additionally, several UEF described the change in route at the southern end due to the route being blocked at Ness End Farm and the OMA’s decision record acknowledges the change of route at the southern end. In my opinion, a lack of complaints or DMMOA is unsurprising when the public were able to continue to use most of the Order route with only a minor diversion.
Therefore, I consider use of the Order route was brought into question by the locked gates at Ness End Farm in 1996 and the relevant 20 year period is 1976 to 1996. 
Analysis of use 
To satisfy the requirements of section 31, use must be by those who can be regarded as the public. For use to be as of right it must be without force, secrecy, or permission. Use should be without interruption, and to be effective, any interruption must be by the landowner, or someone acting on their behalf. The interruption should be with the intention of preventing use of the way by the public and not for other purposes such as car parking or building works.
I must also be satisfied there was sufficient use by the public to raise a presumption of dedication.
The UEF show use of the Order route between 1954 and 2016. Thirty eight people used the Order route between 1976 and 1986 with 17 people using it for the full twenty year period. The rest used it for shorter overlapping periods of between 1 and 19 years. Most people used it at least once a week with others using it daily, some monthly and three only a few times a year. Use was predominantly for dog walking, but it was also used for bird watching, exercise, recreation, pleasure, and family walks. Everyone used the Order route on foot and a few people also rode a horse or bicycle along it. Most people used the Order route with friends and family. 
It was claimed it was not possible or safe to walk up the flood bank at the northern end of the Order route to join FP32. It was also claimed that different routes were walked up the bank at different times. However, those giving evidence at the Inquiry stated they walked up the flood bank and described a worn line up it. They also stated that wooden-edged steps were provided up the bank alongside the worn line, although they could not recall when they were installed. The steps were stated to be approximately 1.5 metres wide with the worn line alongside having a similar width. After this most people continued to use the worn line but also used the steps when it was slippery or if they were with other people who found it easier to use the steps. 
Lincolnshire Wildlife Trust (LWT) provided a ‘zig-zag’ route off the Order route up the side of the flood bank heading northeast and then northwest. However, path users stated they still used the worn line or steps most of the time and only used the ‘zig-zag’ route if they were with people who found it easier. Many of those completing UEF also completed a statement clarifying the route they used over the bank. Most people used the slope or steps at least 90% of the time when they walked the Order route. The only other route used was the ‘zig-zag’ route which did not exist until 1998 after the relevant period. No one used the route shown on the 1968 OS map. 
LWT referred to a report from a Warden in 1991/2 which stated, ‘one walker… told me he had been coming through the north track for 20 years - this was a track which had only recently been cleared of impenetrable scrub’. It is claimed the track referred to is the Order route. LWT also said the Warden, who worked there between 1988 and 1992, reported there was little or no regular access from the flood bank to the north. Copies of the Warden's reports have not been provided. 
Other tracks were suggested that could also be described as ‘the north track’. Without seeing a copy of the Warden’s report, it is not possible to establish which track is being referred to. LWT stated in their letter dated 7 September 2022 that prior to 1983 the Order route was only used by the farm for stock management and to record the tidal gauge on the Humber by the cement works. This would suggest it was possible to walk along the Order route to reach FP32. Furthermore, the UEF show continuous use of the Order route without encountering overgrown vegetation or other obstructions throughout the relevant twenty year period. 
LWT claimed the Order route was closed to the public during reed burning on at least three separate occasions by parking a vehicle across the track to prevent access and ensure public safety. The 1996 Summer Warden’s map shows reed burning alongside the Order route in 1993, 1995, and 1996. No specific dates were given, but it would have lasted several days with no burning at night. LWT also stated they aimed to minimise disruption to nature reserve visitors. It was also claimed the Order route was closed during hedge cutting and the movement of livestock. 
However, none of the path users recalled any reed burning, livestock movement, or safety closures along the Order route. Furthermore, volunteers during the relevant period did not recall the Order route being closed during reed burning or cutbacks. LWT has not provided any documentary evidence or witness statements from Wardens detailing closures on the Order route or health and safety procedures. LWT accepted they were assuming the Order route was closed to protect visitors and stated it was disappointing if health and safety procedures were not in place. 
Livestock movement would have taken approximately half an hour if the sheep were cooperating, or a bit longer if not. In my opinion, such a short period on limited occasions would not constitute a sufficient interruption of public use. LWT stated they would ask anyone they saw not to walk the Order route whilst they were moving sheep. It does not appear they told walkers they could not use the Order route and only requested they not use it whilst sheep were being moved. 
None of the path users recalled any challenges or notices along the Order route until 2016. Use appears to be open, without secrecy or force during the relevant twenty year period. 
LWT considered use of the Order route was permissive as the 1983 Conveyance gave them a right of way over most of the Order route as well as a right for anyone they authorised. However, the granting of permission to one party or organisation does not mean that other parties or the wider public were also granted permission. 
None of the path users requested permission to use the Order route from WLLL or LWT. Several path users referred to Wardens telling them the public could use the alternative route through the car park after the closure of the yard at Ness End Farm in 1996 and it was not an attempt to stop their use of the Order route. 
None of the Nature Reserve guides or management plans state the Order route or wider Nature Reserve could only be used on a permissive basis. WILL and LWT do not appear to have taken any action to indicate the Order route was a permissive path and none of the path users saw notices or signs indicating use was only with permission. 
I am satisfied there is sufficient evidence of uninterrupted use during the relevant period without permission, force, or secrecy to demonstrate a presumption of dedication over the Order route. 
Lack of intention to dedicate  
To demonstrate a lack of intention to dedicate, a landowner must take action to make the public aware that they have no intention of dedicating a public right of way. There are various ways of demonstrating this, but the most common ways are erecting notices denying public rights or granting permission, physical obstructions, or verbal challenges.
There is no evidence before me that WLLL, who owned the Order route during the relevant period, took any action to demonstrate a lack of intention to dedicate public rights over the Order route. 
LWT has owned the Order route since 1996 and has had a right of access over it since 1983. However, they do not appear to have taken any action to indicate a lack of intention to dedicate public paths until they submitted a Statutory Declaration in December 2006. Furthermore, there is also no evidence that WILL authorised LWT to take any action to prevent the dedication of public rights or challenge use between 1983 and 1996. 
LWT referred to closures for safety reasons during reed bed burning, hedge cutting, and livestock movements. Closures for the purposes of protecting the public do not demonstrate a lack of intention to dedicate public rights. 
I do not consider there is sufficient evidence before me to demonstrate a lack of intention to dedicate a public footpath over the Order route during the relevant twenty year period. 
Conclusions on section 31
I have found there is sufficient evidence of use of a footpath between Far Ings Lane at Ness End Farm and FP32 as of right and without interruption between 1976 and 1996. I do not consider there is sufficient evidence of challenges, permission, or other actions by the landowners to demonstrate they had no intention of dedicating a public footpath during the relevant twenty year period. 
I am satisfied the evidence before me is sufficient to show, on the balance of probabilities, that a public footpath subsists over the Order route. 
Other Matters
The supporters stated the line of the footpath up the side of the flood bank at the northern end is incorrectly shown on the Order Map. They stated it joined FP32 too far to the west and the grid reference for point B should be TA01162339.
Witnesses at the Inquiry stated they walked up the flood bank using steps or the bank directly alongside them. During my site visit, I could see the remains of the steps which joined FP32 close to the top of the ‘zig-zag’ route and east of point B as shown on the Order Map. Furthermore, a worn route up the side of the flood bank is visible on the 2003 aerial photograph. Although this was taken after the relevant twenty year period, it is clear from evidence heard at the Inquiry that the route used between 1976 and 1996 is the same as the one visible on the 2003 aerial photograph. The worn line does not correspond with the route shown on the Order map. 
I consider the Order route is incorrectly shown on the Order Map up the flood bank and this affects the grid reference at point B. Therefore, I will need to modify the Order Map and the grid reference accordingly. 
Various issues relating to suitability and desirability, including nature conservation, site management, public safety, and flood defences were raised. Whilst I understand these concerns, they are not issues that can legally be taken into consideration. I am only able to consider if long-standing use of the Order route by the public has already established a public path. 
Conclusions
Having regard to these and all other matters raised at the inquiry and in the written representations I conclude that the Order should be confirmed with modifications.
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
In Part I and Part II of the Order Schedule
· Delete ‘TA01152339’ and replace it with ‘TA01162339’.
	On the Order Map
· Amend the Order Map as shown in red on the copy attached.

Since the confirmed Order would affect land not affected by the Order as submitted, paragraph 8 (2) of Schedule 15 to the Wildlife and Countryside Act 1981 requires that notice shall be given of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
Claire Tregembo 
INSPECTOR









































APPEARANCES
	For the Council	
	Colin Wilkinson		Principal Access and Commons Officer
	In Support of the Order:	
		Mark Bannister		Path User
	Who Called:	
	Veronica Pettifer	Path User
	Crispin Pettifer		Path User
	Andrew Robinson	Path User
	Jane Dickinson		Path User
	Alan Taylor		Path User
		In 	Objection to the Order:
		Paul Learoyd 		Chief Executive, Lincolnshire Wildlife Trust
	David Bromwich 	Head of Nature Reserves, Lincolnshire Wildlife Trust
	David Connell	Local Access Forum Member and Lincolnshire Wildlife Trust Member
	
	DOCUMENTS PRODUCED AT THE INQUIRY
1. Opening Statement for North Lincolnshire Council
2. Map of the area with gridlines and grid references
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