 
	Order Decision ROW/3281770R



[image: PINS logo (black) (A4 sizing)]


	[bookmark: bmkTable00]Order Decision

	
On papers on file

	by Mark Yates BA(Hons), MIPROW

	 an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 20 September 2024



	Order Ref: ROW/3281770R

	This Order is made under Section 119 of the Highways Act 1980 (‘the 1980 Act’) and is known as the Gloucestershire County Council Public Footpath HBW 26 Parish of Bourton on the Water Diversion Order 2020.

	The Order is dated 8 September 2020 and proposes to divert the public right of way shown on the Order plan and described in the Order Schedule.

	There was one objection outstanding when Gloucestershire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed. 
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Preliminary Matters
 A previous Inspector determined this Order from the written representations of the parties and a visit to the site.  The Inspector’s Decision (‘ID’) of 25 January 2023 to not confirm the Order was challenged by way of Judicial Review and quashed by the High Court and now needs to be re-determined.  The High Court judgment in question being the case of Grace Bennett and Secretary of State for Environment, Food and Rural Affairs 2023 EWHC 2542.   
 No party requested a hearing, or inquiry be held, and I have re-determined the Order on the basis of the written representations of the interested parties.  I have had regard to the Order Map, photographs and descriptions of the site, and I did not consider it necessary for me to visit the site.  The references in square brackets below relate to particular paragraphs in the ID. 
The objection to the Order is no longer extant and the representations that remain are all supportive of the confirmation of the Order.
Main Issues 
The Order was made in accordance with Section 119 of the 1980 Act and the main issues to be considered were outlined in the ID [5-6].  An issue of particular significance is Test 2 - whether the proposed diversion is substantially less convenient to the public.  It was the Inspector’s conclusions in relation to this matter that resulted in the ID being quashed.  


Reasons 
The previous Inspector concluded that the diversion was in the interests of the landowner [11], the new termination point would be substantially as convenient for the public [14] and there was nothing to suggest that the diversion would have an adverse effect on land served by the present route or crossed by the proposed route [29].  The Order was also viewed as being consistent with an element of the relevant Rights of Way Improvement Plan [30].  Additionally, the Inspector did not find the impact of the diversion on public enjoyment to be a reason to decline to confirm the Order [32].  
Having regard to the submissions of the parties, I see no reason to disagree with the conclusions of the previous Inspector on the above matters.  Further, since the ID was issued, the Department for Environment, Food and Rural Affairs published its ‘presumptions guidance’ of 23 August 2023 which adds weight to the diversion of public rights of way in these circumstances.  
There were some factors arising out of the proposed diversion that the Inspector found would have a neutral impact or positive benefit in terms of convenience [16-17].  The reason for finding the diversion to be substantially less convenient for the public centred on the width of a section of the proposed route between points C and D on the Order Map and its future management [19-24].
When assessing the convenience of a diversion it is proper to disregard any obstructions on the existing path and I note the features outlined in the report produced by Mr Cannon of Taylor & Fletcher.  However, the focus in this case is the condition of the proposed path.  The site photographs show that a rolled surface path has been provided which on the date of the photographs was free of vegetation.  A footbridge has been installed across the ditch at point D and a gate of the relevant standard is recorded in the Order at point A.     
The Council and the landowner entered into a management agreement on 11 April 2024.  This agreement makes provision for the maintenance of the surface of the proposed path, the footbridge and the vegetation over its entire length.  These provisions would come into force on the confirmation of the Order and address the concerns raised by the Inspector.  Whilst an additional unilateral undertaking has been prepared, I am satisfied that the management agreement is sufficient by itself in providing the necessary assurances for the future maintenance of the path.  It should ensure that the widths specified in the Order remain available for the public to use.  
Having regard to all of the relevant considerations raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
1. I confirm the Order.
Mark Yates
INSPECTOR
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