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	Site visit made on 12 September 2023

	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 16 October 2024 



	Order Ref: ROW/3313266M1

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Kent County Council (Restricted Byway AB27 at Tenterden) Definitive Map Modification Order 2021.
Kent County Council submitted the Order for confirmation to the Secretary of State for Environment, Food and Rural Affairs.

	The Order is dated 23 September 2021.
The Order proposes to modify the Definitive Map and Statement for the area by amending the description of the restricted byway so as to clarify its width as shown in the Order plan and described in the Order Schedule.

	The Order was the subject of an Interim Order Decision dated 9 January 2024. In accordance with Paragraph 8(2) of Schedule 15 to the 1981 Act I gave notice of my proposal to confirm the Order with a modification.
There were two representations and one objection received in response to the notice

	Summary of Decision: The Order is confirmed subject to the modifications set out in the Formal Decision
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Procedural Matters
This decision should be read in conjunction with my Interim Order Decision (IOD) of the 9 January 2024, in respect of the Order, and which outlined the main issues to be addressed and my conclusions on those matters.
The effect of the Order, if confirmed with the modifications that I previously proposed within my IOD, would be to record the width of the restricted byway with reference to Ordnance Survey (OS) mapping. As the modifications proposed in my IOD would affect land not affected by the Order as submitted, by reason of Paragraph 8(2) of Schedule 15 to the 1981 Act I was required to give notice of my proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications.
An objection was made in response to the advertising of the proposed modifications. That objection concerns a number of themes. In the first instance, the Objector maintains that there has been an error in my interpretation of the law and evidence in defining the boundaries of the highway. The Objector has also put it to me that any Final Order Decision should refer to maps as originally published by the OS to include map sheet references. The Objector further considers that it would be appropriate to define the width of the entire route as being 3 metres, measured at 1.5 metres to each side of the centre line of the existing trackway and which, it is maintained, represents a reasonable width.
Two representations were also submitted in respect of my IOD. Both of those representations refer to a typographical error contained within the modifications I proposed within my IOD. The representation from the Order Making Authority (the OMA) raises a concern that the finding contained within my IOD that the width of the route should be made with reference to an OS map, would result in difficulty for the OMA in terms of maintenance and enforcement. The representation from a landowner also mentions the suggestion that the modifications proposed within my IOD could be further clarified by reference to specific OS map sheets, by reference number, scale and publication date.
The Main Issue
The main issue is whether there is any evidence or argument which has a bearing on the modifications proposed in paragraph 50 of my IOD and which might indicate that those modifications should be amended or not pursued.
Reasons
As acknowledged within my IOD, a previous appeal against a decision made by the OMA not to record gates as limitations and not to downgrade the status of the Order route, contained a finding that “Although a specific date when public rights were dedicated cannot be proven, I find, on the balance of probability in the absence of cogent evidence to the contrary, that public rights for the majority of the route AB27 did not exist prior to 1910 and for the section … [A-B-C on the Order plan] … prior to 1929”. 
The Objector has put it to me that a consistent approach must be taken with regards to when dedication of the route occurred and that it would be unreasonable to make a finding now, in the matter of the date of dedication, which differs from that previously found within the abovementioned appeal decision. Furthermore, and in that respect, it is maintained that it is impossible for any structure shown to exist before 1929 for the route section A-B-C on the Order plan and before 1910 for the route section C-D-E-F-G-H on the Order plan, to have been set out with reference to the highway and that, consequently, the boundary to boundary principle cannot apply here.
It will be seen from my IOD that I have noted the finding of the Inspector in the abovementioned previous appeal decision and have also noted that the OMA maintained that dedication occurred around the time of the production of the Tithe Map. The finding contained within my IOD was that irrespective of the previous finding that public rights for a majority of the route did not exist prior to 1910, the full width between the boundaries had been available for people to use since at least the time of the Tithe Map. Consequently, irrespective of the previous finding, people have been able to use the width between the boundaries as depicted on maps including the 25 Inch Third Edition OS Map sheets (1907-1923). 
In those respects, as noted within my IOD, the physical layout of the Order route does not appear to have changed significantly between the time of the Tithe Map, and the Third Edition OS Map which was used as the base mapping for the Finance Act (1910) map. There is some evidence to support the position that the public used the space between the boundaries from the two statutory declarations provided by local residents as referred to within my IOD, and which note that the grass verges to the side of the surfaced trackway were used when walkers met vehicles using the route. Cattle grids had also previously been installed across the made up surface of the trackway, and which also provided bypass gates to the side, indicating that previous landowners accepted that the verges formed part of the public highway. 
In light of the above, and given that scaling up from OS maps would allow for the most accurate way to determine the width of the route, it is not necessary to consider whether the principle of a ‘reasonable width’ should be applied in this instance.  
The Objection further maintains that the maps from which the measurements of width would be taken are only accurate to within +/- 5 metres over a 100 metre length. As such, it has been put to me that it would not be appropriate to scale off from maps in order to determine the width of the route.
Whilst I acknowledge those submissions, in respect of the width of a route it is likely that the level of accuracy would be significantly greater than the margin 
of +/- 5 metres over a 100 metre length as put to me in the objection. Furthermore, the accuracy of OS maps generally has been confirmed by the Courts, indicating that the OS has, through its long history, had a reputation of excellence in that regard. I therefore do not find that it would be inappropriate to scale off the measurements from the 25 Inch Third Edition OS map (1907–1923). 
It is acknowledged that the 25 Inch Third Edition OS map provided by the OMA comprises a number of map sheets. In that regard and in light of the above objections and representations from the parties, I conclude that it would be appropriate to refer to the specific map sheet reference numbers within the proposed modifications. I acknowledge that there is a difference in the details submitted within the objection and within the representations with regards to a relevant specific map sheet reference number. However, from the information before me it appears that the correct map sheet references have been provided within the submitted representations. I have therefore amended the proposed modifications to include those relevant map sheet references in the Formal Decision below. 
The amendment to the proposed modifications is minor in nature and I, therefore, consider that no party would be prejudiced if that matter was not advertised further.
Summary and Conclusions
In summary of the above, there is no substantive evidence before me that the public did not or could not use the whole width between the boundary features as shown on the 25 Inch Third Edition OS map. On the contrary, there is some evidence as described above which suggests that the public did use the full width between the boundaries. In the absence of any other evidence which clearly confirms the width of the route, and given the reliable nature of the details contained within OS maps, it would be appropriate and necessary in the circumstances to define the width of the Order route with reference to the 25 Inch Third Edition OS map sheet references Kent LXXI.16, Kent LXXIX.4 and 
Kent LXXIX.3, published in 1908.  
I therefore find that, subject to a minor modification described above and below, the Order should be confirmed subject to the modifications proposed in paragraph 50 of my IOD.

Other Matters
It is acknowledged that the proposed modifications contained within paragraph 50 of my IOD include reference to “the Order pan” rather than correctly referring to “the Order plan”. Consequently, I have amended that reference within the details given in the Formal Decision below. That correction is minor in nature and I, therefore, consider that no party would be prejudiced if that correction was not advertised further.
I acknowledge the submissions from the OMA that scaling up from the relevant OS map may result in difficulties in terms of maintenance and enforcement. However, by reason of the specific circumstances and evidence in this matter, the relevant OS map provides for the most accurate way available to determine the width of the Order route.  
Overall Conclusions
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed subject to the modifications proposed in paragraph 50 of the IOD. However, it is necessary to correct a typographical error contained within the proposed modifications as described above, and it is necessary to include details of the relevant OS map sheet references. I have made those minor amendments in the modifications outlined below in the Formal Decision.
Formal Decision
I confirm the Order subject to the following modifications:
· Delete all the text after “The width of Restricted Byway is recorded as follows:” in Part II of the Order Schedule and insert:
“From its connection with Small Hythe Road (B2082) at point A on the Order plan (Grid Reference: NGR TQ 8840 3273), via point B on the Order plan (Grid Reference: NGR TQ 8830 3259), via point C on the Order plan (Grid Reference: NGR TQ 8832 3246), via point D on the Order plan (Grid Reference: NGR TQ 88354 32277), via point E on the Order plan (Grid Reference: NGR TQ 8834 3216), via point F on the Order plan (Grid Reference: NGR TQ 8833 3215), via point G on the Order plan (Grid Reference: NGR TQ 8809 3202), to point H on the Order plan (Grid Reference: NGR TQ 8755 3177), a width as shown on the 25 Inch Third Edition Ordnance Survey map sheet references Kent LXXI.16, Kent LXXIX.4 and Kent LXXIX.3, published in 1908.
Connections – Connections are unchanged.”

Mr A Spencer-Peet   
INSPECTOR
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