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REPORT OF THE INDEPENDENT REVIEWER
JUSTICE AND SECURITY (NORTHERN) IRELAND) ACT 2007
SIXTEENTH REPORT: 1 AUGUST 2022 - 31 JULY 2023
FOREWORD
In his letter of 1 February 2021 the Secretary of State for Northern Ireland, appointed me
for the three-year period from 1 February 2020 - 31 January 2024 under Section 40 as

the Independent Reviewer of the Justice and Security (Northern Ireland) Act 2007.

That letter set out my terms of reference as follows: “the functions of the Independent
Reviewer of the Justice and Security (Northern Ireland) Act 2007 are to:
e review the operation of sections 21 to 32 of the Act and those who use or are
affected by those sections; to review the procedures adopted by the military in
Northern Ireland for receiving, investigating and responding to complaints; and

e report annually to the Secretary of State.

In carrying out your duties, you must act in accordance with any request by the Secretary

of State to include matters over and above those outlined in sections 21 to 32 of the Act”.

My previous reports and those of my predecessors are available on the GOV.UK website:

https://www.gov.uk/government/publications/annual-reports-of-the-independent-

reviewer-of-justice-and-security-northern-ireland-act-2007.

| now have pleasure in submitting my third report, which is the 16th annual report,

covering the period 1 August 2022 - 31 July 2023.

An executive summary of this report can be found at section two.

Marie Breen-Smyth
February 2024


https://www.gov.uk/government/publications/annual-reports-of-the-independent-reviewer-of-justice-and-security-northern-ireland-act-2007
https://www.gov.uk/government/publications/annual-reports-of-the-independent-reviewer-of-justice-and-security-northern-ireland-act-2007

1.1

1.2

1.3

INTRODUCTION

As in previous reports, | review the powers exercised under the Justice and Security
(Northern Ireland) Act 2007 (JSA) which are available to police and security services
and are additional to those available to the police and prosecution services
elsewhere in the UK. These additional powers were designed to address the
specific security situation in Northern Ireland when the Act was passed in 2007. At
that time, it was considered that additional powers were necessary for the
preservation of peace or the maintenance of order. In this report, | once again
consider whether this remains the case and the operation of those powers and

those affected by them.

The authority for the role of the Independent Reviewer derives from section 40 of
the Justice and Security Act (JSA) 2007 and in the 14th report at paragraphs 1.2-
1.4; | set this out in detail. In this role, | review the operation of sections 21 to 32
of the Act, which contain powers to stop and question, stop and search and to
enter premises to search for munitions, to stop and search vehicles, to take
possession of land and to close roads. My review also covers the use of the
provisions for Non-Jury Trials (NJTs). My review also considers how they affect
those subject to all of these powers. | also review the procedures adopted by the
military in Northern Ireland for receiving, investigating and responding to
complaints. My report containing these reviews is made annually to the

Secretary of State and is then laid before parliament.

This report provides:

e an overview of the security situation during the review period;

e reviews of the operation of sections 21 to 32 of the Act and those
who use or are affected by those sections. These sections provide the
police with powers to stop and question, stop and search, to enter
premises to search for munitions or wireless apparatus and to stop
and search vehicles. Sections 21 to 32 of the Act are summarised in

Part 1 of Annex C to this report;
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1.5

1.6

e areview of the authorisations of schedule 3 powers which are subject
to specific routine regimes of authorisation by the Secretary of State;

e areview of the use of JSA powers to take possession of land and to
close roads from August 2022 — July 2023;

e areview of two aspects of Army operations: Explosive Ordnance
Disposal activity (EOD) where the Army supports the PSNI in dealing
with explosive material; and the operation of the Army procedures for
handling complaints;

e in addition, following the Secretary of State’s request on 6 October
2017, subsequent reports contain a review of Non-Jury Trials (NJTs).
This report reviews certification of such trials from August 2022 -July
2023.

The provisions in the JSA 2007 relating to NJTs are set out in sections 1 to 9 and
are at Annex F. Paragraph 14.2 of the 10th report, and Annex G of this report
contain the Public Prosecution Service’s (PPS) internal guidance on how those

provisions are to be applied, and these form the basis for this review of NJTs.

This and previous reports are available on the GOV.UK website as downloadable

reports at https://www.gov.uk/government/publications/annual-reports-of-the-

independent-reviewer-of-justice-and-security-northern-ireland-act-2007.

The Reviewer is expected to be independent; to have access to secret and
sensitive national security information; be able to engage with a cross section of
the community; and to produce a prompt report, which informs public and

political debate.

In reviewing NJT determinations by the PPS, the authorisations of powers and
cases of stop and search under the JSA 2007, | must review secret material. This
requires the reviewer to undergo security clearance at Developed Vetting (DV)
level. Further information on this can be obtained at

https://www.gov.uk/government/publications/united-kingdom-security-vetting-

clearance-levels/national-security-vetting-clearance-levels.
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1.7

1.8

1.9

1.10

Since the JSA provides a legislative bridge between the emergency provisions
laws of the Troubles years and the more limited peacetime powers available to
the authorities in England and Wales, the continuing need for such a bridge must
be kept under review in the context of the condition of the security situation in
Northern Ireland. The broad extent of JSA powers and indeed the wider counter-
terrorism powers points to the need for regular review and oversight of such
powers. Thus, the IRTL, Jonathan Hall KC reviews terrorism legislation throughout
the UK and the reports of the Human Rights Advisor to the Northern Ireland
Policing Board, John Wadham, examine inter alia the JSA powers in the broader

context of all the powers available to the PSNI.

It is 16 years since the JSA 2007 was enacted and the security landscape of
Northern Ireland has changed since then. These are reviewed at paragraphs 1.12 -

1.14 of the 14th report.

Although the national security threat from terrorism has been set at 'Substantial’
for the past number of years for all of the UK, a change to the threat level
occurred in August 2021. The threat level in Northern Ireland was reassessed at
‘Severe’ following a dissident republican attack on PSNI officer John Caldwell in
February 2023. The threat level is reassessed regularly, and at the last review,
serious consideration was given to reducing it back to its prior level. On balance,
it was retained at ‘Severe’. However, unless the security situation deteriorates,
one might anticipate, and indeed welcome, a return to its previous level in the

near future.

My report to parliament contains many recommendations for adjustments and
points for the consideration of those who operate the JSA. Once again, | am
indebted to those with whom I discuss recommendations and to those within the
PPS and the PSNI and elsewhere who have welcomed and embraced some of my
suggestions and recommendations. Their positivity, enthusiasm, goodwill and
cooperation mean that they are a pleasure to work with. | hope this provides
assurance to the public that there are dedicated public servants intent on

providing the public services that the people of Northern Ireland deserve.



1.11

1.12

1.13

1.14

1.15

This report is divided into three Parts. Part 1 deals with the use of the powers in
sections 21 to 32. This includes a section on military provisions. Part 2 examines
the operation of the NJT system. Part 3 sets out my conclusions relating to the

exercise of the powers in respect of NJTs.

| am grateful to all those who have met me either virtually or in person, briefed
me and provided me with the information contained in this report. They are listed
at Annex B. | am particularly grateful to the public servants in the Northern
Ireland Office (NIO), Ministry of Defence (MoD), Police Service of Northern
Ireland (PSNI), the Department of Justice (DOJ), Public Prosecution Service (PPS),
the Northern Ireland Policing Board (NIPB), and their staff, the Police
Ombudsman for Northern Ireland (PONI). | am particularly grateful to the Human
Rights Advisor to the NIPB, John Wadham and to Jonathan Hall, KC, The

Independent Reviewer of Terrorism Legislation (IRTL) in the UK.

All references in this report to sections are to sections of the JSA 2007 unless

otherwise stated.

All references to “mainstream criminal justice legislation” are references to the
Police and Criminal Evidence (Northern Ireland) Order 1989, the Misuse of Drugs

Act 1971 and the Firearms (Northern Ireland) Order 2004.

As with previous reports, comments may be directed to me personally at marie-

breen-smyth@irjsa.org or to thesecretary@nio.gov.uk.
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EXECUTIVE SUMMARY

2.1

2.2

2.3

2.4

The methodology adopted for the report is set out in Section 3. Material for this
review was collected from a wide range of stakeholders in government
departments, the justice system, the police and armed forces and the security and
intelligence services, the political parties and the communities across Northern

Ireland.

The methodology for this report was adjusted following a reduction in the level of
administrative support available in the previous review period, which has carried
through to this period. | have requested meetings with all the key agencies to
review progress and responses to my recommendations in the 15™ report and to
review the powers exercised under the Justice and Security Act 2007 (JSA). In
addition, where a stakeholder, agency or a member of the public requested a
meeting, | met with them in person. Where they sent written comments, these

have been incorporated into the report.

Following the recommendations in the 13™, 14" and 15% report the Northern
Ireland Office (NIO) are still seeking a legislative vehicle in order to bring in powers
to allow for changes to the JSA Code of Practice to allow an extension to the length
of authorisation period. Since these changes to the Justice and Security Act 2007
(JSA) are technical in nature, they are not sufficient for a Bill of their own and no
suitable legislative vehicle has yet been identified. When such a vehicle becomes
available, this work will progress. Since this will effectively half the work of the
PSNI, the NIO and the Secretary of State on the renewal cycle, by reducing the
frequency to monthly from every two weeks, | hope that such a vehicle is found in

the next few months.

Following concerns expressed to me, especially in loyalist communities, in the 14th
report (paragraph 6.90) and the 15% report (paragraph 4.4) | recommended that
the security and intelligence services clarify the current division of operations in
proceeding against particular organisations or categories of organisations using

counter-terrorism law including the JSA. | repeat this recommendation.



2.5

2.6

2.7

2.8

2.9

Current measures to end paramilitarism in Northern Ireland and thus the need for
additional police powers and special provisions for non-jury trials are effective at
more or less containing paramilitarism at a comparatively low level. Three
outstanding matters remain concerns in spite of current initiatives: taking weapons
held by paramilitary groups comprehensively out of circulation; the ending of
attempts by paramilitary groups to recruit new members; and the relinquishing of
all forms of violence by paramilitary groups. It is difficult to see how they can be
achieved without additional moves by the government, specifically the design and
implementation of a formal process of transition, which includes direct
engagement with the groups, verification of any undertakings and some form of
decommissioning of weapons. | urge the UK government to champion this
approach with the local political parties and to move these issues forward without

further delay.

| recommended that the PSNI produce a specific statement of policy and service
objectives in relation to the use of stop and search under the JSA and how it
interlocks with the other investigatory powers available to the PSNI. This should
include a specific statement about PSNI policy in relation to the use of stop and

search with children and young people.

This report outlines a sharp increase of the use of JSA powers in the reporting
period. | therefore recommend that the PSNI critically examine the outcome of the
research into this upward trend in the use of JSA powers in order to determine its

cause and justification.

PSNI having direct engagement with the representatives of the Travelling
Community is very welcome as is the commissioning of further research. |
recommend that the PSNI use the outcomes of that engagement with Travellers
and the research to develop a strategy and a plan to include SMART (Specific,
Measurable, Achievable, Relevant and Time Bound) goals for the use of JSA powers

with ethnic minorities.

| recommend that when reviewing its policy on JSA stop and search that the PSNI;



2.10

2.11

2.12

2.13

2.14

2.15

e clarify how the best interests of the child are served in the stopping of
children
e that this question is specifically considered in the continuous review of the
policy
e make available Body Worn Video (BWV) of these stops in the next review
period for examination by the Independent Reviewer
e make newly acquired data from the Origin system on stop and search of
children available to the Independent Reviewer for future reports.
| recommend that the PSNI consider elaborating the SMART goals (or equivalent)
in relation to the stop and search of children and young people and develop their

strategy on the searching of young people.

| repeat the recommendation that the PSNI implement the plan to establish

regional Young People’s Independent Advisory Group (YIAGs) without delay.

| recommend that the PSNI meet with the Children’s Law Centre, Northern Ireland
Commissioner for Children and Young People and other stakeholder organisations
to evaluate the status of current relationships, identify and implement steps to

improve collaboration.

Once again, | recommend that the PSNI continue to consider carefully whether
comprehensive JSA authorisations are routinely required and seek authorisation
only for areas where the intelligence clearly and unequivocally warrants it. | also
recommend that they review and improve their methods of obtaining community

feedback that feeds into these authorisations.

| recommend that the electronic records used by frontline police officers be
updated regularly to include information on the status of individuals who are no
longer of interest to the police in spite of their past records of convictions or

criminal associations.

| recommend that the PSNI provide at very least a handwritten record of the stop
and search record number at the scene of the stop and search. | also recommend

that given the longstanding deliberations about the retrieval of stop and search

10



2.16

2.17

2.18

2.19

2.20

records from police stations, that the PSNI move rapidly beyond considering the

options and select and implement a solution without further delay.

| recommend that the PSNI make available a randomly selected sample of BWV of
officers, including those in the ARU (Armed Response Unit) for review jointly by the

Human Rights Advisor and by the IRJSA in the next review period.

| once again recommend that loss or damage to seized property be incorporated

into the Code of Practice and its application to JSA seizures be made explicit.

| recommend that PSNI policy of JSA Stop and Searches is articulated and published

on the PSNI website without any further delay.

| recommend that a policy and protocols for referral on to appropriate agencies be
developed where evidence indicates that a complainant to the Army may be in a
vulnerable condition. This should include both mental health services and the PSNI,
since agencies who engage with members of the public may frequently encounter
both mental health problems and breaches of the law in those with whom they

engage.

| therefore recommend that the PSNI conduct an urgent review of all cases

where JSA powers have been used more frequently than once a month. Such a

review should ascertain whether the powers are being used according to the

legislation, that the targeting of the individual is justified by contemporary

intelligence and that officers using the powers are alive to the risk of allegations of

harassment.

2.21

| repeat the recommendations of the 15" report, namely that:
e appropriate arrangements for the DPP to have sight of the full security

assessments, should he wish to do so, so that he has full and focussed

information on which to base his judgments; and
e on the occasion of the next renewal, in addition to the results of the public
consultation, | advocate that the NJT indicators are reviewed as part of the

decision-making process;

11



2.22

2.23

2.24

2.25

2.26

e on the occasion of the next consideration of renewals, a date for the final
expiry of the powers be considered and notice provided to the agencies to
facilitate their preparation for such an expiry.

| recommend that, on the expiry of the powers and the public consultation on their
renewal, that a broader range of human rights and advocacy organisations submit

their views to that consultation.

| recommend that the PPS clarify their position on the use of protective measures
to protect anonymity, given that the obstacles to the use of protective measures

are unlikely to change.

| recommended that the PSNI establish the current response time for requests for
further information from the PPS, examine the reasons for any increased delay in

response times, and take steps where possible to recover the slippage.

Whilst some risks remain, | recommended that careful future consideration should
be given to a return to the status quo ante where jury trial was the norm and the
provisions of the CJA were sufficient for the cases where there was interference to

the processes of justice.

Whilst the security threat in Northern Ireland is not at a level comparable to that
in the rest of the UK and violent paramilitarism has not ended, the continuation of
JSA powers is justified. However, once paramilitarism is ended and there are some
improvements to security, JSA stop and search powers should be immediately

retired.

METHODOLOGY

3.1

In conducting this review, | am informed by my local knowledge of Northern
Ireland alongside my international experience. My previous roles have involved
me in deep work with local communities as well as with government departments
within both Northern Ireland, Westminster and elsewhere. My existing and
growing network of relationships support the work of this review. As before, the
role is part-time, with a budget providing for 3-4 days’ work per month although

the manner in which | conduct the role has strained this budget.

12



3.2

3.3

3.4

3.5

3.6

3.7

Work for this review began in August 2023, following the completion of the

previous year’s review, which was laid before parliament on 29th June 2023.

Material for this review was collected from a wide range of stakeholders in
government departments, the justice system, the police and armed forces and the
security and intelligence services, the political parties and the communities across

Northern Ireland.

The methodology for this report was adjusted following a reduction in the level of
administrative support available in the previous review period, which has carried
through to this period. | have requested meetings with all the key agencies to
review progress and responses to my recommendations in the 15t report and to
review the powers exercised under the JSA. In addition, where a stakeholder,
agency or a member of the public requested a meeting, | met with them in
person. Where they sent written comments, these have been incorporated into
the report. Where a previously involved person has made no response to my last
report and were not involved in the exercise of the powers contained in the JSA,
there was no further interaction with them. A full list of all those consulted is at

Annex B.

Information was collected by email correspondence, remote meetings, by Webex
or Zoom, in-person reviews of files and face-to-face meetings, visits and briefings.

In some cases, | had multiple meetings with the same individual or organisation.

The views of those affected by the powers must also form part of my review. My
commitment to direct engagement with communities was constrained by the
limits of the role but in some instances, | sought meetings with populations that

were particularly affected by the exercise of the powers.
As before, | reviewed a range of legislation, codes of practice, jurisprudential

material, official reports, policy articles and research papers. Since the powers

within the JSA relating to non-jury trials (NJTs) are reviewed on a two-year cycle,

13



on 3 November 2022, the NIO launched a 12-week public consultation inviting
views on the extension of non-jury trial provisions within the JSA for a further two
years. The consultation closed on 30 January 2023. This response! to the
consultation is discussed in Part 2 and the role of the Working Group on NJTs,
which | set out in Part 2 Section 9 of the 15th report. The subsequent decision of
the Secretary of State for Northern Ireland was to extend the non-jury trial

provisions.

3.8 The powers within the JSA relating to non-jury trials (NJTs) were renewed on its
two-year cycle last year and were debated in the House of Commons? on 23 May
2023 and House of Lords on Monday 5 June 20233, The Statutory Instrument was
laid on 15th of June coming into force on 16th of June for renewal at the end of

July 2023.

3.9 Following the recommendations in the 13, 14t and 15 report the Northern
Ireland Office (NIO) are still seeking a legislative vehicle in order to bring in powers
to allow for changes to the JSA Code of Practice to allow an extension to the
length of authorisation period. Since these changes to the Justice and Security Act
2007 (JSA) are technical in nature, they are not sufficient for a Bill of their own and
no suitable legislative vehicle has yet been identified. When such a vehicle
becomes available, this work will progress. Since this will effectively half the work
of the PSNI, the NIO and the Secretary of State on the renewal cycle, by reducing
the frequency to monthly from every two weeks, | hope that such a vehicle is

found in the next few months.

3.10 The senior officers of the Police Service of Northern Ireland (PSNI) met with me to

provide briefings and their responses to my recommendations contained in the

1

https://assets.publishing.service.gov.uk/media/6446a53d529eda00123b0379/HMG response to NJT Co
nsultation 2023 1 1 .pdf

2 https://hansard.parliament.uk/Commons/2023-05-23/debates/5133f772-d249-4b7e-ad7a-
6f27061d2476/DraftJusticeAndSecurity(Northernlreland)Act2007 (ExtensionOfDurationOfNon-
JuryTrialProvisions)Order2023

3 https://hansard.parliament.uk/lords/2023-06-05/debates/CF5F85FD-BF9E-48AF-BASC-
9D691ABEC77B/JusticeAndSecurity(Northernlreland)Act2007(ExtensionOfDurationOfNon-
JuryTrialProvisions)Order2023

14
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3.11

15th report. | attended a meeting of the Policing and Community Safety
Partnerships (PCSP) Managers in Belfast and | attended a meeting of the
Performance Committee of the Northern Ireland Policing Board. | attended a
briefing by MI5-The Security Service, by the PSNI’s Intelligence Branch C3, and by
the 38 (Irish) NI Garrison in Aldergrove and | met with the Brigadier. | am grateful

for all of their cooperation in compiling Section 8 of this report.

Once again, the staff in the Northern Ireland Statistics and Research Agency
(NISRA) responded with patience and cooperation to my requests. The
Independent Reviewer of Terrorism Legislation (IRTL) Jonathan Hall KC, and the
Human Rights Advisor to the Northern Ireland Policing Board John Wadham once
again gave me the benefit of their experience and expertise. | am grateful to those
in the NIO who have assisted in room bookings, arranged security briefings and

assisted in the proofreading and fact checking of this report and its publication.

3.12 Various individuals approached me with specific complaints about being stopped

3.13

and searched under the JSA. Each individual was advised of the role of the Police
Ombudsman and | informed the PSNI of each case. As | pointed out in the 14th
and 15 report, | am unable to engage with complaints about the conduct of the

police. Rather, these are matters for PONI and | refer such cases to them.
As stated in earlier reports, where there was repeated and frequent use of the JSA

powers on the same individual over a protracted period, | deemed that to fall

within my remit.

15



PART 1 - THE OPERATION OF THE POWERS IN SECTIONS 21 TO 32

SECURITY AND PUBLIC ORDER

4.1

This section follows the format devised by Robert Whalley CB in his 2008 report,
namely, it responds to the Secretary of State’s questions for this periodic review:
e Has the progress towards normal security been maintained?
e What is the assessment of the security threat against which these powers
were judged necessary?
e What has been recent experience on the ground, especially in the handling

of the marching seasons?

SECURITY ASSESSMENT

4.2

4.3

In the 15™ report, (paragraph 4.2) | reflected in detail on the longer-term
comparison of the security situation in Northern Ireland and set out the current
contrast with the terrible decades of the Troubles. | also explained the system of
threat assessment in use since 2019, where MI5 assess the threat level in Northern
Ireland. The threat is assessed at one of the following levels: Low; Moderate;
Substantial; Severe; and Critical (see “Threat Levels: The System to Assess the
Threat from International Terrorism”, 2006)*. This assessment determines the level

of protective security response required.

At paragraph 6.81 of the 14th report, | explained how in 2007 national security
arrangements in Northern Ireland were brought into line with the rest of the UK
and | outlined the responsibility of MI5 for national security intelligence work in
Northern Ireland. MI5 sees the political and security situations in Northern Ireland
as linked and their focus is largely on Dissident Republican organisations.
Responsibility for policing loyalist paramilitaries lies with the PSNI and other
agencies involved in the Paramilitary Crime Task Force (PCTF), a Law Enforcement
Task Force composed of the Police Service of Northern Ireland (PSNI), The National

Crime Agency (NCA) and Her Majesty’s Revenue and Customs (HMRC). Their

4 Available at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/625

30/threatlevels.pdf
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4.4

4.5

mission is to “frustrate, disrupt and dismantle paramilitary organised crime groups

using robust law enforcement.”

The National Security Strategy and Strategic Defence Review® - which informs the
work of all the security services - states that the first National Security Objective is
“to protect our people — at home, in our Overseas Territories and abroad, and to
protect our territory, economic security, infrastructure and way of life.” Following
concerns expressed to me, especially in loyalist communities, in the 14th report
(paragraph 6.90) and the 15t report (paragraph 4.4) | recommended that the
security and intelligence services clarify the current division of operations in
proceeding against particular organisations or categories of organisations using
counter-terrorism law including the JSA. The reason for this recommendation was
that this is not well understood by members of the public. | repeat this

recommendation here.

THE CURRENT THREAT LANDSCAPE

In the 15™ report at paragraph 4.5, | discussed in some detail the threat level in
Northern Ireland in the context of the rest of the UK. On 28 March 2023, the
assessment of the threat level increased to “SEVERE: an attack is highly likely”,
returning it to the level it held from 2010 to 22 March 2022, when it had been
lowered to SUBSTANTIAL. Should the security situation continue to improve | hope
that the threat level can once again be reduced from ‘SEVERE’ (an attack is highly
likely) to SUBSTANTIAL (an attack is likely) as it was on 23 March 2022.

ARMED REPUBLICANISM

4.6

Whilst there has been a significant decrease in the number of attacks and attempted
attacks categorised as terrorism since 2009, Dissident Republicans (DRs) continue
to be active in spite of the actions of the security services. During this review period,

they were responsible for the following:

5 See National Security Strategy and Strategic Defence and Security Review 2015 First Annual Report 2016
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/575

378/national security strategy strategic defence security review annual report 2016.pdf
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4.7

4.8

4.9

e In August 2022 shots were fired at PSNI personnel policing a bonfire in
the Creggan Estate in Derry;

e In November 2022 an attack against the PSNI using an Improvised
Explosive Device (IED) in Strabane was claimed by the new IRA (NIRA).
There were no casualties.

e |n November 2022, masked males placed an IED in a hijacked vehicle and
drove it to Waterside PSNI station. This device did not explode and the
incident was claimed by ANP (Arm Na Phoblachta);

® On 17 February 2023 a failed attempt was made to hijack a vehicle in
Derry Londonderry and a crude IED - most likely abandoned by those
conducting the attempted hijacking - was later located;

® On 22 February 2023 in Omagh, a number of armed and masked males
shot and severely injured off-duty Detective Chief Inspector John
Caldwell in an attempted murder attack that was claimed by the new IRA.
A large number of arrests were made subsequently;

e In May 2023 —a crude hoax device in a hijacked vehicle was driven to
Omagh PSNI station. Three males were arrested in connection with this

incident.

The national security threat in Northern Ireland emanates from two main DR
groups: the new IRA and Continuity IRA. Both these groups continue to attempt to
plan attacks against national security targets. In addition, ANP, who had previously
dissipated, have re-emerged in this review period emanating from a small group

of individuals in the North West, so this threat is currently localised.

PSNI officers remain the primary target for DR violence with the possibility of an
attack anywhere within Northern Ireland. DRs remain capable of mounting

dangerous attacks, which also may pose danger to the general public.

The broader security picture includes threats from paramilitarism more generally
and serious and organised crime. DRs, as well as other republican and loyalist
groups continue to conduct paramilitary-style attacks (PSAs) and intimidation

directed at the wider community.
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ARMED LOYALISM

4.10

4.11

4.12

4.13

There has been no significant change within loyalist groupings in relation to the
Northern Ireland Protocol/Windsor Framework. Concerns remain in relation to
the implementation of the Stormont Brake and wider constitutional issues
perceived to be affecting Northern Ireland. Armed loyalist organisations appear to
be content to wait and see whilst remaining broadly supportive of the DUP’s
position on entering — or not entering — the devolved Assembly. Loyalist
disappointment at the Northern Ireland Assembly elections in May, the apparent
fragmentation of the unionist vote and perceived apathy of the Protestant
Unionist Loyalist (PUL) voters does not seem to have ushered in any change in

wider loyalist political or paramilitary policy.

As a result of personal disputes and competition for control of criminality,
tensions between loyalist factions in the Ards & North Down area escalated in
March 2023. The resulting feud culminated in violent attacks involving the use of
pipe bombs, shotguns, threats, arson attacks, and criminal damage over
subsequent months. A number of persons were arrested and charged as a result.
Whilst tensions have de-escalated, there is a risk of future violence should the

underlying issues remain unresolved.

The eleventh night bonfires in 2023 passed off without major difficulties. Efforts
made by sections of the PUL community to reshape attitudes towards bonfires are
paying off and there has been an increase in requests to remove offensive
slogans, imagery and flags. Some communities have opted to use much safer
beacons instead of bonfires. However, there continues to be concerns about
environmental issues, public safety, and use of political effigies and display of

paramilitary linked flags in particular locations.

In spite of heightened tensions in June and contention about the decisions of the
Parades Commission, the Twelfth of July parades passed off peacefully. A request
for a feeder parade to pass near the Ardoyne shop fronts was perceived as a

breach of the local 2016 Agreement between Ligoneil Lodges and Crumlin
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4.14

4.15

4.16

4.17

Ardoyne Residents Association and the application was later withdrawn. In early

July, the 25th Anniversary of Drumcree also passed without significant incident.

Armed dissident republicans groups remain intent on conducting attacks against
security targets and the security forces continue to work to disrupt those threats.
Despite successful interdictions by them and almost complete lack of community
support for their activities, DRs remain committed to a violence as a strategy. As a

result, attacks and attempted attacks remain likely.

The implementation of the Northern Ireland Protocol/Windsor Framework and
any real or perceived impact on the constitutional position of Northern Ireland will
remain a significant issue point for the Protestant Unionist Loyalist (PUL)
community. This could lead to potential disorder seen in 2021 and as a result an

increased threat.

Figure 4.1 Number of National Security attacks / attempted attacks 2008 - 2023
45
40
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s Number of attacks/attempted attacks

Figure 4.1 shows the numbers of actual and attempted attacks from 2008 until
2023. The highest number of attacks were conducted in 2010 when the security
risk was ‘Severe’. This consistently fell until 2022 when the threat level was

reduced.

Figure 4.2 shows a breakdown of PSNI recorded security related incidents, which
include both National Security attacks and other security related incidents by type
from 2012/13 to the current review period. Again, the downward trend is

apparent in all categories, with the exception of shooting and bombing incidents
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where there was a rise in the current period. There is a slight increase in the

numbers arrested and a moderate decline in the numbers charged (Figure 4.2).

4.18 As was set out in paragraph 4.14 of the previous report, from these figures, the
steady longer-term improvement in the security situation is apparent yet the
threat level in Northern Ireland remains substantially higher than in the rest of the
UK. Using the Office for National Statistics (ONS)® data for security-related deaths
from April 2003 until 31 March 2021 for the UK compared to Northern Ireland
there were 93 and 87’ respectively. This gives a death rate for the UK of 1:724 and

1:21,876 for Northern Ireland for the same period.

Figure 4.2

Figure 2: Number of deaths due to the security situation 2013/14 — 2022/23
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Figure 3: Number of shooting and bombing incidents 2013/14 — 2022/23
m Bombing Incidents O Shooting Incidents
61

rﬂ-ﬁﬂmmw

2013/14 2014/15 2015/16 2016/17 2017/18 2018/19 2019/20 2020/21 2021/22 2022/23

Flgure 4: Number of casualties as a result of paramilitary style shootings{'-2) 2013/14 — 2022/23
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Figure 5: Number of casualties as a result of paramilitary-style assaults(1.?) 2013/14 — 2022/23
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Figure 6: Number of persons arrested under Section 41 of the Terrorism Act & subsequently charged with any
offence 2013/14 — 2022/23

m Persons Arrested B Persons Charged
227

168 149 137 176 146 S,

32 35 18 19 13 16 15 20 17 13

2013/14 2014/15 2015/16 2016/17 2017/18 2018/19 2019/20 2020/21 2021/22 2022/23

(7) Paramilitary style assaults/shootings that result in death are counted as security related deaths and are not reflected in the
paramilitary style assault/shooting figures.(2) Attribution is as perceived by PSNI based on the information available at the time of
the incident and does not necessarily indicate the involvement of a paramilitary organisation.

Source: PSNI Statistics

Paramilitary style assaults/shootings that result in death are counted as security related deaths and
are not reflected in the paramilitary style assault/ shooting figures

Attribution is as perceived by the PSNI based on information available at the time of the incident and
does not necessarily indicate the involvement of a paramilitary organisation.

4.19 Between 1 August 2022 to 31 July 20231

6 https://commonslibrary.parliament.uk/research-briefings/cbp-7613/
! https://cain.ulster.ac.uk/issues/violence/deaths2021draft.htm
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There was one security related death, the same number as during the
previous 12 months.

There was an increase bombings (7 compared to 4) and shootings (33
compared to 26) compared to the previous 12 months, some of which were
conducted by groups that are not deemed a National Security threat.

There were 30 casualties of paramilitary style assaults, compared to 32 in the
previous 12 months. All 30 casualties were aged 18 years or older.

There were 12 casualties of paramilitary style shootings compared to 10
during the previous 12 months. All 12 casualties were aged 18 years or older.
There were 118 security related arrests under Section 41 of the Terrorism
Act 2000, two less than during the previous 12 months.

26 persons were subsequently charged, compared to 17 during the previous

12 months.
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Figure 4.3: Security situation statistics in Northern Ireland by attribution

August 22 — July 23** (Aug 21 —July 22)

***Republican | ***Loyalist Unknown Total (annual
change)

Security Related Deaths 1 0 0 1
Shooting Incidents 18 (14) 13 (12) 2 (0) 33 (+7)
Bombing Incidents 4 (2) 3(2) 7 {+3)
Casualties of paramilitary- 8 (5) 22 (27) 0 30(-2)
style assaults
Casualties of paramilitary 8 (3) 4 (7) 0 12 (+2)
style shootings
Firearms found 32 (0) 6 (9) 11 (14) 20(-3)
Explosives found (kg) 0.62 (0.48) 0.17 {0) 0 0.79 (+0.31)
Rounds of ammunition found 69 (0) 45 (1,238) 487 (610) 601 (-1,247)
Arrests under S41 TACT 96 (88) 22 (32) 0 118 (-2)
Arrests under 841 TACT and 20(8) 6 (9) 0 26 (+9)

subsequently charged

Source: PSNI Statistics

*Further information, including definiticns of the above types of incidents, can be found in the
Security Situation Statistics User Guide at the following link: https://www.psni.police.uk/official-
statistics/security-situation-statistics

** Figures are provisional and subject to change

¥ Attribution is as perceived by PSNI based on the information available at the time of the
incident and does not necessarily indicate the involvement of a paramilitary organisation

Where there has been a change from the previous review period, the previous period is shown in
brackets beside the current one. The variance is calculated in the totals.

4.20

Figure 4.4 summarises the number of security related incidents during the past 12

months compared to the previous 12 months.
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4.21

4.22

4.23

Figure 4.4: Comparison of security incidents between 1 August 2021 — 31 July 2022 and
1 August 2022 — 31 July 2023.
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Firearms Found 23 2 |

1.848 601

who have been arrested under Section 47 of the Terraorism Act for other reasons are excluded.

* Figures in this publication include only those arrests that are linked to the security situation in Northern Ireland; persons

From Figure 4.4 whilst security-related deaths (1) have remained stable, shooting
and bombing incidents have increased (shooting incidents by 7, bombings by 3), as
have casualties of paramilitary style shootings (+2). Only paramilitary style assaults
declined (by 2). The numbers of firearms and ammunition found declined (-3 and -
1,247) respectively), explosive finds increased by 0.31kg. Overall numbers of arrests

declined (-2) whereas the numbers charged increased (+9).

The comparison between Loyalist and Republican data is noteworthy. Shootings,
bombings and casualties of paramilitary shootings and assaults at the hands of both
Republican and Loyalist paramilitaries, whereas casualties of paramilitary shootings
and assaults at the hands of Loyalist paramilitaries have decreased). The numbers
of firearms and explosive finds increased for both groupings, whereas ammunition
finds increased for Republican paramilitaries but firearms finds declined
substantially for Loyalist groups. In terms of enforcement, there was a marked
increase in the numbers of Republicans arrested and charged under S41 of TACT

whilst there was a decrease in the numbers of Loyalists in both categories.

In both the 14th and 15th reports, | have discussed at length how the continued
existence of armed paramilitary organisations in Northern Ireland not only poses a
security threat but also provides the basis for the continued exercise of powers

under the JSA. The persistence of paramilitarism is therefore a core concern for any
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review of powers, such as those exercised under the JSA, that rely on

paramilitarism’s continued existence.

4.24 Thus, according to the Justice and Security (Northern Ireland) Act 2007 (Extension
of Duration of Non-jury Trial Provisions) Order 20232 laid before parliament on 15th
of June 2023 for renewal of non-jury trial provisions at the end of July 2023:
“The Northern Ireland Office states that these provisions continue to be necessary,

citing continued paramilitary activity and an increase in the terrorism threat level in

NI from “Substantial” to “Severe” in March 2023.”

4.25 According to the PSNI and the secret intelligence services, there is considerable
overlap between paramilitarism and organised crime; although not all members of
paramilitary groups are involved in organised crime. The JSA powers available to
the Public Prosecution Service and the Director of Public Prosecutions ensure that
members of paramilitary organisations may be tried without a jury. Organised crime
is ubiquitous across the UK and the island of Ireland and is tried in England and
Wales under the appropriate legislation. This entails jury trials in the first instance
for those accused of organised criminality and only where there is proof of jeopardy
to a fair trial do the non-jury provisions of the Criminal Justice Act (CJA) become
available to the courts. Thus, the key element in the retention of non-jury provisions

in Northern Ireland under the JSA is paramilitarism.

4.26 Similarly, the additional ‘suspicionless’ powers exercised by the PSNI in searching
for illegal munitions and wireless apparatus in stop and search operations continue
to be available whilst paramilitarism persists. These powers are in addition to the
powers available to police in England and Wales under Section 60 of the Criminal
Justice and Public Order Act 1994 (CJIPOA). Thus, the ending of paramilitarism could
usher in the retirement of the additional JSA powers and an assumption of the rule
of law pertaining elsewhere in the UK. As a result of these factors, continued

paramilitarism is a core concern for this review.

8 https://committees.parliament.uk/publications/39905/documents/194510/default/ page 27
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4.27

4.28

4.29

4.30

In both the 14" report ( paragraphs 4.10 - 4.14) and the 15% report (paragraphs
4.18-4.23) | have set out in some detail the multiple and sustained government
initiatives aimed at ending paramilitarism and the work undertaken by the Northern
Ireland Executive to end paramilitarism. The cross-Executive Tackling
Paramilitarism, Criminality and Organised Crime® programme is based on the work

of the Fresh Start panel in 2007. A key goal was the ending of paramilitarism “once

III

and for al

The website describes the projects the Executive supports as follows:

“Some projects prevent harm before it occurs (like a flexible education initiative to
stop children being vulnerable to criminal exploitation); some aim to deal with harm
immediately as it is happening — to stabilise the situation and prevent it worsening
(like the multi-agency youth stream of a Support Hub to support young people who
are at risk of being involved with, influenced by, or exploited by paramilitary gangs;
and some projects are about reducing the long term impact of paramilitarism and
organised crime (for example young men who have previously been involved in

paramilitary / criminal activity).”

The Northern Ireland Executive programme reflects the increasing overlap between
paramilitarism and organised crime and the programme includes both in its broad
remit. The programme aims to intervene in a number of ways and involves multiple
agencies and communities. It prioritises building resilience to paramilitarism,
providing a range of support at community level and focuses largely on
communities most at risk, localising intervention according to the degree of such

risk.

Evaluation of the impact of the Executive programme is conducted by the collection
of baseline data on perceptions of paramilitarism collected since 2017 by The
Northern Ireland Life and Times Survey (NILT) incorporating Young Life and Times
(YLT). Although public perception plays an important role in the sense of security

prevailing, data on it must be treated with caution given how perception is merely

9 See the is #ENDINGTHEHARM website for full details https://www.endingtheharm.com
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4.32

4.33

4.34

that, and we know for example that data on fear of crime indicates that perception
may be considerably at odds with actual crime levels. “Typically, people are inclined
to believe crime is on the increase, even if it is not, and that the situation is worse
at the regional level than in their own local area.'®” Bearing in mind this caution,

the data on perceptions of paramilitarism in Northern Ireland is worth scrutinising.

NILT reports that over the five years from 2017-2022 these data indicate that
opinion is somewhat mixed about the threat posed by paramilitarism. A significant
increase in the percentage of respondents who strongly agree that paramilitary
groups create fear and intimidation in their area sits alongside a significant decrease
in those who strongly disagreed with this statement. Those ‘agreeing’ and
‘disagreeing’ overall showed no significant change, but there was a significant

increase in those who neither agree nor disagree.

Consistently across all years, those in urban areas and living in Loyalist areas were
more likely to agree that paramilitaries created fear and intimidation in their areas.
Other groups who were likely to think this were males in the 18-34 age group, those

not in paid employment and those with no religious affiliation.

NILT also reported a polarisation amongst those who thought that paramilitaries
had too much influence over young people, with increases in both those who
strongly agreed and strongly disagreed. A consistently low number of people

reported not feeling safe living in their areas.

A summary of the significant NILT findings from 2017-2022 is below in Figure 4.5
and is contained in ‘Perceptions of Paramilitarism in Northern Ireland: Summary

Findings from the Northern Ireland Life and Times Survey 2017 -2022.”*

10 https://www.justice-ni.gov.uk/sites/default/files/publications/doj/nics-2014-2015-perceptions-of-
crime-bulletin%20%28Web%29%20-%20Final 1.pdf page 3.

11 https://www.justice-
ni.gov.uk/sites/default/files/publications/justice/NILT%20Dashboard%20Summary%20Report%202017-

2022%20final.pdf
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Figure 4.5 Infographic summary of NILT findings.
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4.35 Taking the data on paramilitary crime reported above in the summary of the

security situation and the NILT data on paramilitarism, it is clear that the goal of the
programme to end paramilitarism “once and for all” is still some distance from

being achieved.

4.36 The Independent Reporting Commission (IRC) whose remit is to examine progress
on what they term the “Twin Track approach to ending paramilitarism?” in
initiatives by the NI Executive and UK and Irish Governments comment in their fifth

report:

“While we report on these positive developments, the reality is that there
remains much to be concerned about, and much work to be done in ending
paramilitarism definitively. We remain concerned about the risks posed to
society by the continuing existence of paramilitary structures and groups
which can be harnessed for the purposes of violence or the threat of

violence.’3”

4,37 Whilst law enforcement and intelligence work together with building resilience in
communities and offering paths to transition to individuals who may wish to

foreswear paramilitarism can achieve much, the best that can be achieved appears

L2ucombined policing and justice responses with a wide range of measures aimed at addressing the

systemic socio-economic challenges besetting communities where the paramilitaries mainly operate”
https://www.ircommission.org/files/ircommission/2023-03/IRC%20Fifth%20Report%20-
%20Web%20Accessible.pdf page 5

13 published December 2023.
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4.38

4.39

4.40

from the data to be a holding pattern, although EPPOC personnel reported to me a
much more positive evaluation of their results than this. They have referenced
other evaluative methods which | requested sight of, but unfortunately it was not
provided to me. However, there is little indication that any of the main armed
groups are going out of business. Some of the largest proscribed organisations
retain consistent leadership and armouries alongside the ability — whether they
exercise it or not — to recruit new members. Dismantling these organisations and
taking their weapons out of circulation, all of which is necessary to end
paramilitarism, is beyond the remit of any of the existing programmes of
intervention.

On the continued existence of paramilitary structures, in their fifth report, the IRC

say that:

“One reason for our concern is the absence, to date, of a plan to address the
continuation of the structures and infrastructure of paramilitarism — which we
believe would be best addressed by our proposal for a process of engagement with
Paramilitary Groups themselves with a view to Group Transition and disbandment.
We see Group Transition as a necessary addition to, and working in parallel with,
the Twin Tracks of a policing and criminal justice response and addressing the socio-

economic challenges of the communities concerned.4”

The view of the IRC in relation to transition is widely shared amongst the various
security professionals, who, for obvious reasons, profess themselves to be ‘fans of

paramilitary transition.’

Independent Reporting Commission, who have argued the case for direct

engagement with the armed groups in previous reports said in their fifth report*®:
In this report, we develop our thinking on our previous Recommendation
of the need for consideration of a process of Group Transition. We

remain firmly of the belief that a formal process of engagement is

14 https://www.ircommission.org/files/ircommission/2023-03/IRC%20Fifth%20Report%20-
%20Web%20Accessible.pdf page 6

15 https://www.ircommission.org
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4.42

4.43

needed if Group Transition and disbandment are to be achieved. We
urge the two governments, the NI parties and civic society to give urgent
consideration to a comprehensive process of Group Transition, building
on models from elsewhere, including the concept of DDR (Disarmament,
Demobilisation and Reintegration). In addition, we believe there would
be merit in preparing the ground for a formal process. This could be
done, for instance, by the Governments appointing (with the support of
the Executive) an Independent Person who would be authorised to speak
to the various interested parties including the Paramilitary Groups

themselves. (p6)

In March 2022, the Northern Ireland Affairs Select Committee (NIAC) instituted an
inquiry® into “The effect of paramilitary activity and organised crime on society in
Northern Ireland.” At their invitation, | provided oral evidence to the Committee on
Wednesday 23 November 2022. A full transcript!’ of my evidence and a video
recording!® of the session is available online. At the evidence session, | advocated

direct engagement with the paramilitary groups.

In my evidence, |, too, argued that the government should be willing to engage with
those parts of larger organisations that are willing to engage in a transition process,
even if the rest of their organisation was minded otherwise. This is advocated by a
range of workers who are engaged directly with the various armed groups in work
aimed at preparing them for a transition out of paramilitarism. NIAC invited me to

commit these views to writing.

The Secretary of State for Northern Ireland gave evidence to the NIAC Inquiry on
Wednesday 8 March 2023, where the issue of transition inter alia was discussed.

The Secretary of State told the NIAC:

16 https://committees.parliament.uk/work/6630/the-effect-of-paramilitary-activity-and-organised-crime-
on-society-in-northern-ireland/

17 https://committees.parliament.uk/oralevidence/11925/pdf/
18 https://parliamentlive.tv/event/index/85d5995a-4af5-4225-b306-30fee0d86593
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4.44

4.45

“I' have had conversations with the IRC, and it has done a huge amount of work in
this space, which | truly welcome. Its idea of appointing an independent person or
even independent people to carry out exploratory engagement on the issues of
group transition is an interesting idea, one | have taken very seriously and have

had lots of other conversations about.”

| have tested wider views on that recommendation with all sorts of people,
including statutory and community partners in Northern Ireland. | discussed this
issue and other aspects of the IRC’s fourth and fifth reports with the Irish
Government at the October and January meetings of the British-Irish
Intergovernmental Conference. We are continuing to talk about this, because
there seems to be a view that in the past attempts to get group transition have
fallen down at different hurdles. Maybe there is someone who could be a halfway
house in the communication process to guide people who want to go on this
journey and help them through it. It would be very difficult to go to someone in
Government or the policing service and ask this, but someone independent could
help point people to the right expertise. There is value in it. | am seriously looking

at that recommendation?®®.

Stephen Farry MP of the Alliance Party asked the Secretary of State if he could:

“see some of the potential pitfalls people have raised around this? For example, if
this involved money to paramilitaries in the context of what is a very straitened time,
that might seem unfair to people. There is also a fear that this is simply
disingenuous, in the sense that organisations are reforming under different labels

but continuing some of the coercive control.”

The Secretary of State responded:

The IRC recommendation on group transition is quite straightforward. To go down
this route, you have to end recruitment to your group; give up your structures and
activity; cease the mobilisation of your members; cease coercive power and control
of communities; end paramilitary-style attacks and other forms of violence; end the

threat of violence or intimidation; dispose of any weaponry and material; allow

19 https://committees.parliament.uk/oralevidence/12801/pdf/ Q467
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4.47

4.48

people to exit your group without cost or consequence; publicly support the PSNI and
the criminal justice system in tackling criminality; commit to democracy and the rule
of law; and engage with legacy bodies. If they are willing to do that, we should be

willing to allow these people to make that change.

On my return to Northern Ireland, | drafted a paper outlining the idea of sub-group
transition and circulated it to all the interested parties in the armed groups and
those working with them. | amended the paper to take account of their views and
submitted it to the NIAC. My additional paper to the Northern Ireland Affairs
Committee’s Inquiry into the effect of paramilitary activity and organised crime

on society in Northern Ireland?® was submitted and is available online.

Any consideration of direct engagement with paramilitary groups has been stymied
by the involvement of some branches of each of the paramilitary groups in violence,
intimidation and criminality. If the paramilitary groups are dealt with as single units,
then those wings of sub-groups of the organisation who are involved in violence,
intimidation and other forms of crime are obstacles to those in other sub-groups
within the same organisation, who have forsworn such illegal activities, from
advancing towards transition. Some form of sub-group direct engagement with a

view to transition may well be worthy of serious consideration

The idea of direct official engagement with those armed groups who are intent on
transiting out of paramilitarism is in line with the Independent Reporting
Commission’s (IRC) recommendations that such engagement with a view to
opening a path to transition for paramilitary groups should begin. Direct
engagement with some paramilitary groups or subgroups may be appropriate
especially in more rural locations and with groups or elements not involved in
criminality. The work undertaken by the Reference Group, the International
Committee of the Red Cross and others has successfully built an appetite for
peaceful change amongst significant numbers across a number of areas. Significant
numbers of those in paramilitary groups have been readying themselves for

transition.

20 5o https://committees.parliament.uk/writtenevidence/117412/pdf/
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4.49

4.50

4.51

Following the evidence of the Secretary of State to the NIAC and subsequent press
coverage?! in March 2023 indicating that he was giving serious consideration to the
appointment of an interlocutor, Carla Lockhart of the DUP indicated her opposition
to the idea in the same press report. From a meeting in December, it was clear that
the Alliance Party were not well disposed to the idea and from email

correspondence in February, it was clear that the SDLP also had reservations.

Following these developments, those within the paramilitaries who were intent on

transition were greatly encouraged, but there followed a period when no further

developments occurred. On 19 March, | wrote to the Secretary of State:
Your attention to the issue of paramilitarism and your giving serious consideration to
moving forward on the issue of transition has greatly encouraged those ...[those
interested in transition].. Whilst this has, perhaps inevitably, contributed to certain
tensions ... the sense that this issue is finally moving forward is palpable at grass-
roots level. My only concern is that, in the interregnum due to the marking of the
Belfast Good Friday Agreement anniversary and the holiday period, that momentum

is lost and as a result malign influences may gain ground.

On 17 April, the Secretary of State replied on the issue of the appointment of an

independent interlocutor to take forward the issue of paramilitary transition:
As you know, this is a complex and sensitive issue and the public debate in recent
weeks has demonstrated the wide range of views. For a formal process of
engagement to have a reasonable prospect of success, it must also have the support
of the political parties and wider society in Northern Ireland. It is not clear that there
is consensus around establishing such a process. My officials continue to engage
widely on the recommendation, and | will continue to give the issue serious
consideration, including with Irish government counterparts. | do not believe this is
an issue on which the UK Government can proceed unilaterally. Securing a return of
the Executive should create the circumstances in which mature, challenging

conversations on the issue of tackling paramilitarism can take place.

21 https://www.bbc.com/news/uk-northern-ireland-64892556
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4.52

The British Irish Intergovernmental Conference met in June 202322 and reported:

The Conference gave further consideration to the Independent Reporting Commission’s

recommendations on potential mechanisms to support the transition of paramilitary

groups to disbandment and agreed to continue close co-operation to make further

progress on the issue.

4.53

Current measures to end paramilitarism in Northern Ireland and thus the need for
additional police powers and special provisions for non-jury trials, measures are
effective at more or less containing paramilitarism at a comparatively low level, as
is apparent by the security statistics. Three outstanding matters remain concerns in
spite of current initiatives: taking weapons held by paramilitary groups to
comprehensively out of circulation; the ending of attempts by paramilitary groups
to recruit new members; and the relinquishing of all forms of violence by
paramilitary groups. The achievement of these would definitively end
paramilitarism and allow clarity about the criminal identity and intent of those
remaining armed and dangerous in our communities. It is difficult to see how they
can be achieved without additional moves by the government, specifically the
design and implementation of a formal process of transition, which includes direct
engagement with the groups, verification of any undertakings and some form of
decommissioning of weapons. | urge the UK government to champion this
approach with the local political parties and to move these issues forward without

further delay.

22 https://www.gov.ie/en/press-release/8f05a-british-irish-intergovernmental-conference-june-2023-joint-
communique/

34


https://www.gov.ie/en/press-release/8f05a-british-irish-intergovernmental-conference-june-2023-joint

SECTIONS 21-28: STOP AND SEARCH RELATED POWERS

51

5.2

53

As set out in paragraphs 5.1-5.2 of the 14th report, the PSNI have additional stop
and search powers under the JSA which dispense with the ‘reasonable suspicion’
requirement. The closest equivalent powers in England and Wales were the powers
under section 44/47A of the Terrorism Act 2000 (TACT) which were amended by
the Protection of Freedoms Act 2012 (PoFA) following Gillan and Quinton v. the
United Kingdom in 2010%® which found that the stop and search powers under
section 44 of TACT, amounted to the violation of the right to a private life.
Following Gillan, an authorisation process was introduced for the JSA powers in

order to take cognisance of the European Court judgement.

Police in England and Wales also have suspicionless powers of stop and search
under section 60 of Criminal Justice and Public Order Act 1994, which must be
authorised by a senior police officer for 24 hours, extendable by a further 24 hours,
in a designated locality. Section 60 permits any uniformed police officer to stop any
pedestrian, vehicle driver or passenger and search them and their property for
offensive weapons or dangerous items, whether or not there are any grounds for
suspecting they possess such items. Police in Northern Ireland also have
suspicionless powers under TACT S47A and where a senior police officer believes
that incidents involving serious violence may take place in any locality, under 23b

of Public Order (Northern Ireland) Order 1987.

In the 15th report when reviewing the data on the use of JSA Stop and Search
powers, | noted at paragraph 5.4 that “when a vehicle is stopped containing 4
passengers who were searched, 4 separate records for each person would be
submitted by the officer; this would be reported in the data figures as 4 persons
searched. NISRA confirm that all of the statistics they have provided to me refer
to the number of persons stopped and searched/questioned but which
may also involve vehicles being searched during the same incident. The data

excludes vehicle-only searches where no persons are searched during the

23 https://www.parliament.uk/globalassets/documents/joint-committees/human-

rights/HRJGillan HomeSec 090910.pdf
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5.5

incident.” As a result, | recommended that “the PSNI ensure that data collection
methodology for JSA stop and search is made capable of collecting both the
numbers of stops and the numbers of individuals stopped and that the collected
data is analysed so that this differentiation is always clear.” The PSNI have
responded that “Stop and search data is recorded via the PSNI’s Origin application
in accordance with paragraph 4.5 of Code A PACE Code of Practice. Each stop and
search record has a unique reference number, enabling the number of stop and
searches to be counted and reported. Data collated and published by PSNI
Statistics Branch refers to the number of stop and searches carried out, a similar
approach as that taken by the Home Office for reporting England and Wales stop
and search statistics. There is no unique incident number recorded on a PSNI stop
and search record (unlike other non-stop and search incidents recorded on Niche)
that would enable the number of stop and search incidents to be counted and
reported.” There are no plans to alter this practice. Thus, the statistics on stop

and search should be read with this in mind.

In the 15th report, | noted the overall downward trend in the use of stop and
search powers since 2017 remarking that the figures presented there were the
lowest overall stop and search figures in ten years. That downward trend is now
definitively at an end, with an increase of 28% this review period in the use of all
stop, search and question powers. With the exception of the powers under the
Firearms Order, where there has been an increase in the arrest rate from 22% to
27%, for all other powers the arrest rate has either declined (PACE, TACT S43, or
‘other’ powers) or remained the same (Misuse of Drugs Act, TACT S43A which

remains 0%, and JSA Sections 21 and 24 which remain at 1%).

Figures in tabular form allow for a direct comparison, and the trends are visible

in diagrammatic form in Figure 5.2.
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Figure 5.1 Number of times each power was used for a stop and search/question
during August 2022 to July 2023 compared to the previous 12 months®

August 2021 - July 2022 August 2022 - July 2023

Legislation Number of Subsequent N;é?g;::f Subsequent arrest

persons stopped arrest rate® stopped rate®
PACE 2,482 21% 2,636 20%
Misuse of Drugs Act 14,801 5% 18,081 5%
Firearms Order 41 22% 75 27%
TACT S43 50 8% 138 2%
TACT S43A 13 0% 96 0%
TACT S47A 0 . 0 .
JSA Section 21 379 1% 861 1%
JSA Section 24 2,605 1% 4,254 1%
Other ® 57 4% 106 3%

(1) As more than one legislative power can be used to stop and search/question a person, the sum of the powers used
will be greater than the total number of persons stopped and searched/questioned.

(2) Forthose persons stopped under a combination of legislative powers (1% of stops) and subsequently
arrested, the arrest will be counted under each power. Reason for arrest may not be linked to the initial
reason of the stop and search. Arrest rates are rounded to the nearest whole number.

(3) ‘Other legislative powers are listed in Section 10.2 of the Stop and Search user guide, which can be found
at the following link: https://www.psni.police.uk/about-us/our-publications-and-reports/official-statistics/stop-
and-search-statistics

5.6 During the 12 months between 1 August 2022 and 31 July 2023:

® 26,247 persons were stopped and searched/questioned under all powers,
an increase of 5,819 or 29% on the previous 12 months;

e Ofthose 69% were conducted under the Misuse of Drugs Act?* (arrest rate
5%) compared with 72% in the last review period, and the second most
frequently used power was the JSA Section 24 which accounted for 16%
of all stops compared with 13% last review period, with the arrest rate of
1%.

e Stops under PACE?® were 10% of all stops compared with 12% in the last
review period, with a slightly reduced PACE arrest rate of 20%, down from

21%.

24 Alone or in combination with other powers
25 Alone or in combination with other powers
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Figure 5.2 Percentage change in the number of stop and searches/questions by
ower during August 2022 to July 2023 compared to the previous 12 months

PACE 6%

Large percentage changes may be
Misuse of Drugs Act 22% influenced by small numbers and so the
figures in Figure 1 should be considered
in conjunction with those in Table 2.

Firearms Order
TACT 543
TACT 5434
TACT 474
J3A Section 21

638%

J3A Section 24
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5.7 Insummary, in this review period, there has been a marked increase in the
number of stop and searches under all stop and search powers when compared
to the previous 12 months, namely:

® PACE Nl increased by 6%,

e MDA increased by 22%,

® JSA Section 21 increased by 127%

® the JSA section 24 increased by 63%

5.8 In my last report to parliament, | welcomed ‘the overall downward trend in the
use of stop and search powers [that] has remained consistent... since 2017’
(paragraph 5.5). There has been a dramatic departure from this pattern of
decline in this review period, with the use of JSA Section 21 more than doubling.
The increase is of such a measure that cannot be accounted for by the usual

variance that is found on reviewing powers that are used year on year.

5.9 Such anincrease, may, of course be justified by a significantly deteriorated
security situation. In Section 4 of this report, | provide a detailed account of the
security situation during this review period. | note that in the view of the IRC
there is some considerable distance to travel before paramilitarism in Northern
Ireland is at an end. Although the threat level was increased in March 2023 to
“SEVERE: an attack is highly likely”, this increase was a return to the level it held
from 2010 to 22 March 2022, when it had been lowered to SUBSTANTIAL. During

the time from 2010 when the threat level was SEVERE the use of JSA powers of
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stop and search fell far short of what | report them to be during this review
period. | conclude that the increase in the security assessment cannot account for

the exponential rise in the use of JSA Section 21.

5.10 I can only conclude that there has been a strategic decision made by the PSNI to
move in this direction. In the 14th report | noted that:

“I note a previous recommendation in the Policing Board’s 2019 stop and search
thematic review requiring PSNI to have a clear stand-alone policy on the use of TACT
and JSA stop and search. Although a stand-alone policy was developed, it was never
finalised due to it being superseded by an overarching policy covering all searches. |
also note that Joanne Hannigan QC in her review of authorisations of JSA powers on
behalf of the NIPB concluded, “it does not articulate a specific PSNI policy in respect
of searches under TACT or JSA on the website.” She recommended that this be
rectified as a matter of urgency. At that time, PSNI’s Assistant Chief Constable Alan
Todd advised that, in his view, the overarching policy in conjunction with the
guidance already set out in the JSA and TACT Codes of Practice provides sufficient
safeguards. Nonetheless, the role of these JSA powers within the range of the PSNI’s
investigatory tools remains unarticulated.” (Paragraph 6.68)
| then recommended that:
The PSNI produce a specific statement of policy and the service objectives in
relation to the use of stop and search, under the JSA and how it interlocks with the
other investigatory powers available to the PSNI. This should include a specific
statement about PSNI policy in relation to the use of stop and search with children
and young people and their use within the programme for Tackling Paramilitarism.
(paragraph 6.68)”
This matter remains outstanding. In the absence of any explicit policy statement
from the PSNI about their use of JSA stop and search powers | am unable to account

for this increase by a shift in policy or strategic direction by the PSNI.

5.11 | met with the PSNI to discuss possible reasons for this marked increase in the use
of JSA powers. They observed that the increase may have followed the shooting
of DCI Caldwell in February 2023, and | consider this explanation with reference

to the monthly figures at Figure 5.3 below.
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5.12 In the 14th report | referred to Ramsey?® who ruled that “If the power is properly
exercised therefore it will be used against known DRs and others otherwise
involved in munitions”. In the 15th report, | pointed out that “If the power is used
in compliance with this ruling, its use will be infrequent and specific to locations
where known DRs and others are located. Used alongside other powers to stop
and search which require reasonable suspicion, JSA powers should be powers of
last resort.” (paragraph 5.5). As | point out in the 15th report, the JSA powers are
only to be used for the purposes of searching for illegal munitions or wireless

apparatus, as the law requires, and for no other purpose.

5.13 The PSNI responded as follows:
“Origin stop & search recording system only allows for the selection of “Munitions &

Wireless Apparatus” as the object of search, when carrying out a stop and search

under section 24(3) of the Justice & Security (NI) Act 2007. This means that when
officers are carrying out a stop search under this act and creating the search record,
they must complete this mandatory field and the Origin application will not allow for
the selection of any other object of search, ensuring that Munitions & Wireless
Apparatus are the only options available to the officer. The PSNI’s internal intranet
stop and search operational officer guidance pages also outline that “Section 24
Schedule 3 of the Justice and Security (NI) Act 2007 allows a police officer to stop and
search a person to ascertain if they are in possession of munitions or wireless
apparatus in a public place. The power to do so must be with the authorisation of a
senior officer of at least Assistant Chief Constable rank and be confirmed by the

Secretary of State for Northern Ireland.”

5.14 In a similar vein, in relation to the use of the Section 21 power, the PSNI say:
... regarding the section 24(3) power, the PSNI’s Origin stop & search recording
system only allows for the selection of “MIOVEMENTS” & “STOP AND QUESTION RE

IDENTITY” as the object of the stop, when carrying out a stop and question under
section 21 of the Justice & Security (NI) Act 2007. This means that when officers are

carrying out a stop and question under this act and creating the record, they must

26 Ramsey (Stephen) Application No2 [2020] NICA 14 [30] citing para 7.9 of Eighth Report of the
Independent Reviewer

40



complete this mandatory field and the Origin application will not allow for the

selection of any other reason, ensuring that “MIOVEMENTS” & “STOP AND

QUESTION RE IDENTITY” are the only options available to the officer.

5.15 The PSNI go on to explain that an Aide Memoire which is regularly circulated to

operational officers by PSNI e-mail, states:

“Sec 21 JSA 2007 - power to ask questions to ascertain

Identity - Name, Address, DOB (Note re D.0O.B - Only if it is necessary to
ascertain identity). Questions on identity may not be asked where identity is
already known

® Movements - e.g. Coming from, Going to.

® Record on PACE 1/TA (in addition to search power if used). Note - There is a

requirement to record a basis for a stop and question under section 21”

5.16 The Aide Memoir also states:
“Obstruction Offences
Justice & Security (NI) Act 2007
S21(3) - A person commits an offence if they fail to stop or refuses/fail to answer to
the best of their knowledge and ability a question addressed to them under S21(3).
Note - Where a person fails to provide required details under S21 of the 2007 Act,
he can only be prosecuted for that statutory offence and dealt with by the
punishment contained in that statute. It is not an option to prosecute for
obstructing a police officer under S66 of the 1998 Act, as there is no duty to provide

the requested details outside of that contained in the 2007 Act.”

5.17 Itis therefore with considerable dismay that | find the sharp increase in the use of
the JSA powers. It is particularly surprising and worrying in the more general
climate of opinion about the use of suspicionless stop and search powers. In May

2021, the Criminal Justice Alliance (CJA) lodged a super-complaint?” with His

Majesty’s Inspectorate of Constabulary, Fire and Rescue Service (HMICFRS) in

relation to the use of the suspicionless powers available section 60 of the Criminal

27 https://www.criminaljusticealliance.org/cja-resources/more-harm-than-good/
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Justice and Public Order Act 1994, and the scrutiny of all stop and search powers.

The super-complaint, entitled ‘More harm than good’, raises concerns about

“harms caused by ‘suspicion-less’ stop and searches. The super-complaint raises

the same concerns raised in me and my predecessors’ reports to parliament

about the JSA powers. Although this act does not apply in Northern Ireland, it

highlights the danger of overusing suspicionless powers.

5.18

Figure 5.3 shows the number of premises searched under JSA s24 by month and

district during the current reporting period, August 2022 to July 2023. | have

included the figures for the previous review period in brackets in the right hand

column.

Figure 5.3 Number of premises searched under JSA S24 by month and district: 1 August 2022 -

July 2023%

Aug- | Sep- | Oct- | Nov- | Dec- | Jan- | Feb- | Mar- | Apr- | May- | Jun- | Jul- 1;;?:’_'
22 22 22 22 22 23 23 23 23 23 23 23
22))
Belfast Cit 2 2 1 2 0 0 2 5 9 0 2 2 27
Y (22)
Lisburn & 1
1
Castlereagh City 0 0 0 0 0 0 0 0 0 0 0 (0)
Ards & North 0 0 1 0 0 0 0 1 2 1 0 0 >
Down (2)
Newry, Mourne 2
& Down 0 0 0 0 0 1 0 0 0 1 0 0 @)
Armagh City, 0
Banbridge & 0 0 0 0 0 0 0 0 0 0 0 0 (0)
Craigavon
Mid Ulster 0 0 0 0 0 0 1 2 0 3 0 0 (i)
Fermanagh & 17
Omagh 0 0 0 0 0 0 5 3 1 8 0 0 2)
Derry City & 67
7 1 1 7 12 4 1
Strabane 3 0 3 > 0 > 0 (35)
Causeway Coast 14
& Glens 0 5 1 2 0 0 2 3 0 0 1 0 (17)
Mid & East 7
Antrim 0 4 0 0 0 0 0 1 1 0 0 1 )
Antrim & 8
2 1 1 1
Newtownabbey 0 0 0 0 0 0 3 0 (0)
Northern Ireland 6 20 3 17 5 2 17 30 18 23 9 4 (1857‘;

(1) Data is provided as management information sourced from administrative systems. Data is based on information

recorded as at October 2023.

(2) Data for previous review period for comparison

5.19 Whereasin 2021-2022 there were three districts, Lisburn and Castlereagh City;

Armagh City, Banbridge and Craigavon; and Antrim and Newtownabbey where
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5.20

the JSA section 24 powers were not used, in this review period Armagh City,
Banbridge and Craigavon is the only district where they were not used. The use of
JSA S24 powers to search premises increased by:

® 750% (from 2 to 17) in Fermanagh and Omagh;

e 600% (from 1 to 6) in Mid Ulster;

® 91% (from 35 to 67) in Derry City and Strabane;

® an absolute increase from 0 to 8 in Antrim in Newtownabbey and from 0 to

1in Lisburn and Castlereagh;

® 75% (from 4 to 7)in Mid & East Antrim;

e 150% (from 2 to 5) in Ards and North Down;

® 23% (from 22 to 27) increase in Belfast;

® 77% (from 87 to 154) increase overall across all districts.
The variation in usage between districts can be accounted for at least in part by
the differential threat level between districts. The increase within districts, on the
other hand, ought to reflect a variation within that district of the threat level.
Considering the point that the overall increase is due to the aftermath of the
attack on DCI Caldwell in February 2023, only two districts, Belfast and Antrim
and Newtownabbey, show any significant increase in the months following that
incident, and neither is the district in which the shooting took place. Therefore, |

do not think the increase can be attributed to that one incident.

Previously The Northern Ireland Human Rights Commission wrote to me asking
whether the downward trend in the use of JSA powers was proportionate to the
noted improving security situation. In my previous report, | commented that the
reduction in the overall use of JSA stop and search would appear to reflect the
improved security situation. | point out that JSA powers are both responsive to
the security situation and anticipatory of it and that policing operations must not
only respond to attack but also preemptively mitigate risks. However, applying
these principles to the marked increase in the use of the powers in the current
period | cannot discern a sufficient deterioration in the overall security situation
that would explain the uplift. On the contrary, | am informed that a lowering of

the threat level in the near future is a distinct possibility. | therefore recommend

43



that the PSNI critically examine this upward trend in the use of JSA powers in

order to determine its cause and justification.

5.21 If the total number of times S24 powers were used in this review period (4,254
from Figure 5.1) are set alongside the total number of premises searched (154
from Figure 5.3), it seems clear that some premises targeted were searched
frequently during this review period. Some premises will have been searched

more frequently and some less.

5.22 Figure 5.5 shows that although there has been a marked increase in the numbers
of people stopped under S21 powers and a small reduction in the numbers under
S24. If we compare the number of times each power was used (see Figure 5.1:
S$21=861 and S24=4,254) with the number of people stopped and searched or
guestioned (S21= 616 and S24 3,037) it is clear that a number of people are
stopped more than once under both S21 (at least 245) and S24 (at least 1,217).

5.23 NISRA has explained that the stop and search database is essentially standalone,
with no unique identifier on stop and search records that would enable the
number of persons stopped multiple times to be accurately measured.
Historically, any such analysis was based on crude matching of basic details such
as name or date of birth, which may or may not have been input consistently or
accurately and inevitably, a degree of manual quality assurance and intervention
was required. As a result, information in relation to multiple stops is not
produced as standard nor published as an official statistic. More recently, it has
become possible for personal details to be securely populated in an automated

way, including a unique reference number.

5.24 | am grateful to NISRA for the additional work involved in answering my questions
as follows: “Whether we can find out more about multiple stops of the same
person? Will the system allow for more detail to be extracted, for example the

numbers stopped by the times stopped?”

5.25 NISRA responded that, “having assessed the coverage and quality of the data it was

found that 13% of the JSA stop and search records had no unique identification
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5.26

number recorded and so the analysis is based on 87% coverage rather than all
persons stopped under JSA powers.” NISRA found that between 1 August 2022 and
31 July 2023 there were 4,999 stop and searches/questions under the Justice and
Security Act (Sections 21 and 24), of which 4,351 (87%) had a unique personal
identification number recorded on the stop and search record. These 4,351 stop
and search/question encounters involved 2,431 unique persons. Table 5.4 shows

the distribution of the number of times these 2,431 persons were stopped.

Table 5.4
Number of unique persons

Number of times stopped stopped %
Once 2,028 83%
Twice 205 8%
3 times 59 2%
4 times 31 1%
5 times 19 1%
6-10 times 48 2%
11-20 times 20 1%
21-30 times 7 <0.5%
31-40 times 6 <0.5%
41-50 times 4 <0.5%
More than 50 times 4 <0.5%
Total 2,431 100%

(1) Figures were produced using a unique identification number that has not been
validated. The unique identification number was recorded on 87% of all JSA stop and
search records, meaning 13% of JSA stops have been excluded from the above table.

(2) Persons may have been stopped under JSA S21 and/or S24 in conjunction with other
non-JSA powers.

(3) Figures are provisional and subject to minor amendment.

Source: PSNI Statistics Branch

From Table 5.4, some 21 individuals have been subject to very frequent stops and
searches. Seven individuals were stopped roughly once every two week, ten were
stopped more frequently than every two weeks, and four individuals were
stopped more than 50 times during the review period. At paragraph 5.55 of the
15™ report, | set out the legislative requirements for the justification of an
authorisation of JSA powers, where authorised searches may be used only for the
purpose of discovering unlawfully held munitions or wireless apparatus and
officers must consider whether other search powers including those that require

reasonable suspicion could be used instead. | deal with this more fully at
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paragraph 5.70 below. During this and previous review periods, several
individuals have provided me with evidence of repeated stops and searches,
without any finds being made, and given that the PSNI have confirmed in at least
one case that there is no fresh intelligence on the individual rendering them a
person of interest. It is matter of concern that officers are using JSA powers to
repeatedly stop and search individuals for purposes other than the detection of
unlawful munitions or wireless apparatus. Indeed, the frequency with which
some of these individuals have been stopped gives rise to concerns about
harassment on the one hand and the waste of police time on the other.
Furthermore, at least one individual who has provided me with evidence is
attempting to distance themselves from their previous paramilitary associations.
Very frequent unwanted and unwarranted police attention runs the risk of
deflecting that person from this path and further alienating them from authority
in general and the police in particular. | therefore recommend that the PSNI
conduct an urgent review of all cases where JSA powers have been used more
frequently than once a month. Such a review should ascertain whether the
powers are being used according to the legislation, that the targeting of the
individual is justified by contemporary intelligence and that officers using the

powers are alive to the risk of allegations of harassment.

Figure 5.5: Ten year trend in the use of stop and search/question powers — persons stopped

13/1 141 15/1 16/1  17/1 181 19/2 202 212 2212
4 5 6 7 8 9 0 1 2 3
PACE / Misuse of Drugs / 244 22,1 251 21,8 226 210 198 225 19,1 199
Firearms 28 89 51 76 28 62 42 30 36 77
TACT - Section 43/43A 173 192 344 265 118 74 38 35 57 91
- Section 47A @ 70 0 0 0 0 0 0 0 0 0
. 235 192 281 220 1,550 1,28
JSA - Section 21 0 5 5 0 5 3 997 456 471 616
 Section 24 6,23 390 698 7,93 624 603 48L 373 319 3,03
9 6 0 5 5 5 8 9 5 7
Other legislative powers 417 190 97 140 32 79 21 49 93 85
Total uses of each legislative 336 283 353 324 305 285 257 268 229 238
power @9 77 99 84 16 28 33 16 09 52 06
;c’ota' gé"gr?gr of persons 325 275 341 312 298 281 254 265 22,8 236
PP 90 39 71 74 82 16 50 90 23 50

searched/questioned @¥

5.27

Figure 5.5 shows the numbers of persons stopped under the various stop and
search powers associated with counter-terrorism compared with stops carried
out under criminal law. From 2017 onwards, the number of persons stopped

under the ordinary criminal law has steadily risen and it stands at 84% in this
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review period. This is an encouraging trend. Conversely, the number of persons
stopped using all counterterrorism stop powers has declined from a high of 32%

of all stops in 2016-17 to its current rate of 16%.

Figure 5.6: Percentage of stops carried out under non-counter terrorism powers and
counter-terrorism powers

13/14 1‘;’ L isn6 16117 1718 1819 1920 2021 2122 22/23
PACE / Misuse of Drugs / 73% 78%  71% 67% 74% 74% 77%  84%  83%  84%
Firearms
Counter Terrorism Powers © 26% 21% 29% 32% 26% 26% 23% 16% 16% 16%
Other legislative powers 1% 0.7%  <0.5% <0.5% <0.5% <0.5% <0.5% <0.5% <0.5% <0.5%
All Powers 67 100% 100 46006 100%  100% ~ 100%  100%  100%  100%  100%

%

(1) Figures in this section are based on financial year.
(2) The difference between total uses of each legislative power and total number of persons stopped and
searched/questioned will be due to persons stopped under combinations of powers being counted under each

legislation used (e.g. someone stopped under PACE and the Misuse of Drugs Act will have a count of one under each

of these powers).

(3) TACT Section 47A has been in place since March 2011 although the power has only been authorised for use during
one period in May 2013.

(4) Searches under the authority of a warrant and searches that have been carried out after an arrest have been
excluded from the 2017/18 figures onwards (impact is an approximate 2.5% reduction in the total number of persons
stopped).

(5) TACT S43, S43A and JSA S21, S24.

(6) Percentages may not sum to 100% due to rounding.

(7) Figures from 2004/05 can be found in the accompanying spreadsheet at the following link:
https://www.psni.police.uk/about-us/our-publications-and-reports/official-statistics/stop-and-search-statistics

5.28 Previously the Northern Ireland Human Rights Commission (NIHRC) also asked

whether there were searches being conducted under other powers that may have

previously been conducted under the JSA. Whilst these figures do not directly
address their question, the trend in the use of the powers is indicative of a shift

to the use of ordinary criminal law powers.

RATES PER POPULATION
5.29 Comparing the stop and search rate for England and Wales (for the period 1st
April 2022 to 31st March 20232, the latest comparative data available) it appears
that the PSNI overall stop and search rate, not including their use of JSA powers,

was 11 per 1000 population?®. If JSA were to be included, it would be higher than

28 source: Use of Stop and Search Powers by the Police in Northern Ireland, PSNI Statistics Branch and
Police powers and procedures, England and Wales, year ending March 2023 Available at

https://www.psni.police.uk/sites/default/files/2023-
11/PSN1%20Stop%20and%20Search%20Report%20Q2%202023 2024.pdf

29 pSNI overall stop and search rate is 12 per 1,000 population for the period April 2020 to March 2021 if

stops under JSA Section 21 and Section 24 are excluded.

47


https://www.psni.police.uk/about-us/our-publications-and-reports/official-statistics/stop-and-search-statistics
https://www.psni.police.uk/sites/default/files/2023-11/PSNI%20Stop%20and%20Search%20Report%20Q2%202023_2024.pdf
https://www.psni.police.uk/sites/default/files/2023-11/PSNI%20Stop%20and%20Search%20Report%20Q2%202023_2024.pdf

5.30

5.31

this. From Figure 5.4, there is a total of 3,653 people stopped under Sections 21
and 24; the population of Northern Ireland on 21 March 2021 was 1,903,1753°
giving an additional rate per thousand for JSA stops of 1.9 per thousand for JSA
alone. This means that the true stop and search rate for Northern Ireland is 12.9
or 12 per 1000 in whole numbers. The comparable rate for England and Wales
was 9 per 1000, but was dwarfed by a Merseyside rate of 37 per 1000 population,

the Metropolitan Police rate was 20 per 1000 population.

Comparing arrest rates, the PSNI has the lowest stop and search arrest rate of any
force in the UK at 7% overall, 6% if JSA is included; the rate for England and Wales
is 14%. The highest arrest rate was 21% in Sussex and Suffolk. However, it should

be noted that arrest is only one of a number of possible outcomes.

Some policing districts in Northern Ireland use JSA powers more than others.
Figure 5.7 shows the numbers of JSA section 24 stops across PSNI districts for the
past five years broken down by review period. In all districts but one district —
Mid and East Antrim - there has been an increase in the use of S24 powers
compared with the last review period. Ards and North Down multiplied their use

of S24 by more than five whilst Antrim and Newtownabbey tripled their use of

S24.

Figure 5.7: Number of persons stopped and searched under JSA s24 during the past 5 years
Reporting period 1 August — 31 July

District Augl8- | Augl9- | Aug20- | Aug21- Aug22-Jul23 Total
Jul19 Jul20 Jul21 Jul22

Belfast City 1,268 681 869 897 1,001(+12%) 4,715

Lisburn & Castlereagh 456 262 192 82 206 (+151%) 1,198

Ards & North Down 177 142 90 125 757 (+506%) 1,291

Newry, Mourne & Down 381 299 188 73 132 (+81%) 1,073

Armagh  City, Banbridge & | 669 676 334 166 175 (5%) 2,020

Craigavon

Mid Ulster 270 263 239 136 221 (63%) 1,129

Fermanagh & Omagh 227 211 123 57 70 (+23%) 688

Derry City & Strabane 1,254 872 778 659 913 (+39%) 4,476

Causeway Coast & Glens 424 291 282 104 125 (+20%) 1,226

30 https://www.nisra.gov.uk/statistics/census/2021-census
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Figure 5.7: Number of persons stopped and searched under JSA s24 during the past 5 years

Reporting period 1 August — 31 July
District Aug18- | Augl9- | Aug20- | Aug?1- Aug22-Jul23 Total
Jul19 Jul20 Jul21 Jul22
Mid & East Antrim 415 630 474 198 168 (-15%) 1,886
Antrim & Newtownabbey 116 214 328 108 486 (+350%) 1,252
Total 5,657 4,541 3,897 2,605 4,254 (+63%) 20,954

Source: PSNI Statistics

5.32

5.33

Belfast has surpassed Derry City and Strabane as the most prolific users of JSA
section 24 powers. The Derry City and Strabane rate surpasses Belfast, an area of
44.4 square miles serving a population of 341,877 with an additional transient
population of approximately 120,0003. The stop rate per 1,000 people for JSA
section 24 for Belfast is 2.1 if the transient population is included and 2.9 per
thousand if it is not, compared with 2.8 in the previous review period. The
population of the Derry City and Strabane District Council (DCSDC) area is
estimated at 150,68032. This gives a JSA section 24 stop and search rate of 6.1 per
thousand people in the DCSDC area, up from 4.5 in the last review period. The
DCSDC area has a younger population profile than that for Northern Ireland (NI)
as a whole, with 33.5% aged 24 and younger whereas the figure is 31.9% for the

whole of Northern Ireland.

Placing these data in the context of the use by the PSNI of all stop and search
powers, the generally increased rate in stops and searches becomes apparent.
The overall stop and search rates for all powers are shown in Figure 5.8 as a rate
per 1000 of population. For Northern Ireland as a whole, the rate for this review
period is 14 people per 1000 population, compared with the previous review
period when the rate was 11 per 1000 population. It is notable that the highest
stop and search rate per 1000 for all powers (21, compared with 18 in the last
review period) is found in Belfast City, considerably higher than Derry City and

Strabane (17, compared with 13 in the last review period) where the VDR (violent

31 psNI website https://www.psni.police.uk/about-us/local-policing/belfast-city

32 https://www.derrystrabane.com/Subsites/Derry-and-Strabane-Statistics/Population
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dissident republican) threat is highest. This rate reflects the use of all powers,

including those targeting illegal drugs and other forms of criminality.

Figure 5.8 PSNI District Stop and Search Rates (all powers): August 2022 to July 2023

PSNI District Arrest Stop and Search rate per 1000
Rate population @
Belfast City 8% 21
Lisburn & Castlereagh 7% 11
Ards & North Down 3% 12
Newry & Mourne 4% 11
Armagh, Banbridge & Craigavon 6% 11
Mid Ulster 3% 11
Fermanagh & Omagh 3% 14
Derry City & Strabane 6% 17
Causeway Coast & Glens 6% 8
Mid & East Antrim 3% 13
Antrim & Newtownabbey 4% 11
Northern Ireland 5% 14

Source: PSNI Statistics Branch 2023

(1) Rates per 1,000 are calculated using NISRA’s mid-2022 population estimates, the latest available data at police
district level.

OUTCOMES

5.34 Figure 5.8 also shows the arrest rate for each district for all powers of stop and
search. These rates vary between 3% (Mid-Ulster), 8% in Belfast and down to 6%
from 7% in the previous review period in Derry City and Strabane. They provide
some indication of the effectiveness of stop and search at intercepting offenders.
Between 97% and 93% of stops and searches do not lead to an arrest.33 Of
course, there are other criminal justice outcomes than arrest as is seen in Figure

5.8 and 5.9, which deal with JSA stops and searches.

Figure 5.9: Outcome of stop and question under JSA s21: 01 August 2022 — 31 July 2023
Outcome Number %

Arrest 5 1%

Community Resolution 3 <1%

3 For context, 6% of all stops across all policing districts during the reporting period resulted in an arrest.
An additional 16% of all stops resulted in another form of outcome, i.e. Community Resolution, Penalty
Notice for Disorder or report to the PPS.
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Figure 5.9: Outcome of stop and question under JSA s21: 01 August 2022 — 31 July 2023

Penalty Notice for Disorder 3 <1%
Report to PPS 10 1%
No Further Action Disposal 840 98%
Total 861 100%

(1) The outcome may not be linked to the initial reason of the stop and search. For example if an individual is
stopped under JSA S21 and during that encounter an officer finds illegal drugs, the individual may get a community
resolution for possession of drugs. On the stop and search record that outcome will be recorded against a stop under
JSA S21.

(2) Percentages may not sum to 100% due to rounding.

5.35 We see, however, that all stop and searches under all powers are a broad brush
that often does not appear to yield results yet inconvenience members of the
public and utilise police time. The effect that this inconvenience (and worse) has
on police-community relations is unlikely to be beneficial. We will return to the
issue of effectiveness when we consider the authorisation process for JSA stop

and search below.

5.36 From Figures 5.8 and 5.9, which show the outcomes for all JSA section 21 and
section 24 stops for this review period, | calculate the overall outcome rate for
s21 stops at 2.4% and for s24 at 3.6%. Once again, this places the overall JSA
outcome rates for both s21 and s24 at the lower end of the outcome rate for all

powers as seen in Figure 5.7.

Figure 5.10: Outcome of stop and search under JSA s24: 01 August 2022 — 31 July 2023

Outcome Number %
Arrest 48 1%
Community Resolution 42 1%
Penalty Notice for Disorder 1 <1%
Report to PPS 61 1%
No Further Action Disposal 4,102 96%
Total 4,254 100%

(1) The outcome may not be linked to the initial reason of the stop and search. For example if an individual is
stopped under JSA S24 and during that search an officer finds illegal drugs, the individual may get a community
resolution for possession of drugs. On the stop and search record that outcome will be recorded against a stop under
JSA S24.

(2) Percentages may not sum to 100% due to rounding.

5.37 Figure 5.11 compares PSNI stop and search outcomes with those in England and
Wales for all stop and search powers with the exception of stops under the JSA
powers in Northern Ireland since JSA powers are not available to the police in
England and Wales. In England and Wales the overall outcome rate is 25%, or 25

in every 100 stops result in some kind of outcome, the comparable rate for
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Northern Ireland is 26% or 26 stops result in an outcome of some kind. The arrest

rate of 14% in England and Wales compares with an arrest rate of 7% in Northern

Ireland.

Figure 8: Principal outcome of stop and search during 1st April 2022 to 31st March 2023("2

England and Wal Northern Ireland
Caution,
Summons, 1630 (<1%) Report to PPS,
8475 (2%) Khat/Cannabis waming, TeTe (3%)
\ / / 3,873 (1%) "
Arrest,
. 1,369 (7%)

Arest,
/ 74,097 (14%)
__ Community Resolution,
2,331 (12%)

__ Community Resolution,
43,049 (8%)

. Penalty notice for disorder,
— Penalty notice for disorder, 24 (<1%)

6,314 (1%)
No further action,
408,565 (75%) No further acmn,/
14,803 (74%)
25 out of every 100 stops in and Wales inan 26 out of every 100 stops in Northern Ireland resulted in an outcome

The latest data available for England and Wales is 2022/23 (Police powers and procedures, England and Wales, year ending March 2023). For comparability, the 2022/23 NI figures are alsa shown.
4

2) In the interest of comparability, the NI figure excludes stops under JSA Section 21 and
3) England and Wales figures include vehicle only searches (3% of all searches). Northern Ireland figures do not.
“No further action' figures for England and Wales include voluntary attendance, verbal warning, seizure of property, guardian intervention and other action.

5) Percentages may not sum to 100% due to rounding.

5.38 In my last report, | recommended that a discussion of outcome rates is included

in future applications for authorisation. This is discussed further in the discussion

of authorisations.
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RACE AND ETHNICITY

5.39 Figure 5.12 shows the breakdown of people stopped and searched/questioned

under all legislative powers in NI by ethnicity during the review period.

Figure 5.12: Number of persons stopped & searched/questioned & subsequently arrested & percentage

of population stopped under all legislative powers during August 2022 to July 2023, by ethnicity.

Persons stopped and Persons Percentage of population
searched/questioned subsequently stopped a-nd
arrested searched/questioned 3

White 24,426 1,269 1.3%

Irish Traveller V) 386 51 14.8%

Other Ethnic Group 429 48 6.2%

Black 289 29 2.6%

Asian 218 19 0.7%

Mixed 120 6 0.8%

Not specified 105 6 -

Total 25,973 1,428 1.4%

(1) Ethnicity may be officer perceived. A degree of undercounting may exist for the Irish Traveller
category, as some Irish Travellers are likely to be categorised as White.

(2) Figures based on 2021 Census figures.

(3) Percentage figures rounded to one decimal place.

5.40 Once again, Irish travellers are over ten times more likely to be stopped under all
powers than White people are. The arrest rates for each group for the last period
for all powers are shown in brackets alongside the percentages for this period

and are as follows:

e White: 5.1% (6.0%)
e Irish traveller: 13.2% (15.3%)
e Otherethnicgroup: 11.1% (7.4%)
e Black: 10% (6.6%)
e Asian: 8.7% (7.0%)
e Mixed: 5% (7.1%)
e Not specified: 5.7% (0%)

Irish travellers are also over twice as likely to be arrested as White people are. The
arrest rates for White, Irish travellers, and Mixed have declined whereas the arrest

rates for Other ethnic group, Black, Asian and not specified increased.
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Figure 5.13 Number of persons stopped and searched/questioned and subsequently arrested and
the percentage of the population stopped under JSA powers during August 2022 to July 2023, by

ethnicity.
Persons stopped and Persons Percentage of population
searched/questioned subsequently stopped a-nd
arrested searched/questioned 3

White 4,818 46 0.3%

Irish Traveller V) 33 0 1.3%

Other Ethnic Group 61 0 0.9%

Black 10 1 0.1%

Asian 39 1 0.1%

Mixed 17 2 0.1%

Not specified 21 0 -

Total 4,999 50 0.3%

(1)

Ethnicity may be officer perceived. A degree of undercounting may exist for the Irish Traveller

category, as some Irish Travellers are likely to be categorised as White.

(2)
(3)

541

5.42

Figures based on 2021 Census figures.
Percentage figures rounded to one decimal place.

Figure 5.13 shows the figures for the use of JSA powers. Once again, the share of
Irish Travelers subject to the use of JSA powers is higher than for any other ethnic
group. In the last report | pointed out that both the Irish Traveller Community and
the Black population in Northern Ireland are protected under the Race Relations
(NI) Order 1977 as amended by the Race Relations Order 1991 (Amendment)
Regulations (NI) 2012 yet these large differentials between ethnic groups are
difficult to explain except by referring to policing practices. Racism and anti-
Traveller prejudice are ubiquitous in Northern Ireland and elsewhere yet, we
must expect the highest standards from guardians of the law in the exercise of

these powers. These figures continue to be a matter of great concern.

In my previous report, | recommended that the PSNI consider whether this level
of surveillance is appropriate and lawful under the legislation. | also
recommended that the views and experiences of JSA stop and search powers by
Irish travellers are sought by the PSNI and taken into account in operational
reviews of the exercise of these powers. | am informed that the PSNI have now
met with the Community Restorative Justice Ireland Traveller Project Coordinator
and the PHA Traveller Health & Wellbeing to discuss stop and search with regards

to members of the travelling community and another meeting is planned with the
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director of the Irish Traveller Movement (Dublin). The PSNI have initiated
analysis of the following:
e Each of the 373 Irish traveller stops within the last 12 months and examining
the grounds for these stops;
e The percentage of stops took place in which areas (particular focus on
Armagh, Fermanagh, Derry, Newry, Belfast and Ballymena).
e The numbers of travellers stopped in NI who had addresses in ROI (i.e. do
not reside in NI).
e the numbers of stops involving vehicles (vans in particular)
e The percentage of stops that were male / female.
e The percentage of stops resulted in an items being found (grouped into
category i.e. drugs / PACE weapon etc.)
e The percentage of stops of the same person and members of the same

family as a separate percentage.

5.43 This direct engagement with the representatives of the Travelling Community is
very welcome as is the commissioning of further research. | recommend that the
PSNI use the outcomes of that engagement with Travellers and the research to
develop a strategy and a plan to include SMART (Specific, Measurable,
Achievable, Relevant and Time Bound) goals for the use of JSA powers with

ethnic minorities.

CHILDREN
5.44 Inthe 14 report to parliament, (see paragraphs 6.4 — 6.42) | raised a wide range
of issues relating to the use of JSA powers on children and young people. During
the period 1 August 2021 - 31 July 2022:
e of the 2,936 persons stopped under section 21 and/or section 24 of the JSA,
62 or 2.1% were children under the age of 18; (in the previous review period
out of a total of 4,309 person stopped under sections 21 and/or sections 24,
120 or 2.8% were children under the age of 18);
e of those 62 under 18 year olds, 56 (90%) were male;
e of these 2,936 persons stopped under this same legislation, 774 (26%) were

aged 18-25; (in the previous review period, 1,467 (34%) were aged 18-25);
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® some 2,726 (93%) of those stopped under JSA s21 and/or s24 were male.
(Please note that the number of persons may be lower than the number of

stops, since the same person can be stopped under more than one power.)

Figure 5.14 Number of persons stopped and searched/questioned during August 2022 to
July 2023 under JSA S21 and JSA S24 by age ¥

Figure 5.14 Persons stopped and searched/questioned
12 13 18 26 36 46 56 Over Not
and - Total
under 1017 025 t035 to45 t055 1065 65  specified
JSA Section 21 0 31 215 180 169 168 76 20 2 861
JSA Section 24 1 116 1,089 972 969 741 260 101 5 4,254

(1) PLEASE NOTE: As more than one legislative power can be used to stop and search/question a person, the
sum of the powers used may be greater than the total number of persons stopped and searched/questioned. %
(2) Age may be officer perceived.

5.45 Figure 5.14 sets out the numbers stopped and searched under S21 and S24 by
age. With the sole exception of S21 searches on those under 12 years of age — of
which there have been none in this or the last period — the numbers of children
under 18 subject to JSA powers have increased. One child under 12 has been
subject to a S24 search (and was not subsequently arrested) — there were no such
searches in the last review period. The numbers between 13 and 17 have
increased from 51 in the last review period to 116 in this, a 127% increase. Of this
116, 96 were male and 20 were female and 3 individuals between 13 and 17
years old, (3%) were arrested. Similarly, the numbers under 18 subject to S21
searches has increased from 14 in the last review period to 31 in this period, an
increase of 121%. Of this 31, 22 were male and 9 were female. None of these 31

were subsequently arrested. All of those arrested under either power were male.

5.46 In Figure 5.15 the use of all stop and search powers is broken down by age. In the

last review period, JSA powers were not used on children under the age of 12, but

310 accurately report the number of persons stopped and ensure a consistent approach this example
explains why the figures in the narrative do not match those in the table.

Person 1, a 17 year old, is stopped under JSA S21

Person 2, a second 17 year old, is stopped under JSA S24

Person 3, a third 17 year old, is stopped under JSA S21 and JSA S24.
Three 17 year olds have been stopped under JSA section 21 and/or section 24. It would be incorrect in
this example to state that four 13 to 17 year olds had been stopped under JSA section 21 and/or section
24,
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S24 was used once in this review period. The most frequently used power on
children under 12 is the Police and Criminal Evidence (PACE) powers followed by
the Misuse of Drugs Act (MDA) powers. In the age range 13 — 17 this situation is
reversed, with the MDA powers being most frequently used, followed by PACE
powers and the third most frequently used powers are the $S24 powers. Of those
under 18 who were stopped and searched/questioned 42 were subsequently
arrested under PACE, 26 were arrested under MDA, 1 was arrested under the
Firearms Order, and no arrests of those under 18 stopped under other powers
were made. Provisional data for the period between 1 October 2022 and 31 July
2023 indicates that one individual, who was initially stopped and searched under
JSA S24 was subsequently searched under the Misuse of Drugs Act and partially
strip searched. Drugs were recovered from this individual, who was over 18 years

old.

Figure 5.15: Number of persons stopped and searched/questioned during
August 2022 to July 2023, by age and power @

Persons stopped and searched/questioned

12 and 13 18 26 36 46 56 Over Not Total

under tol7 to25 t035 to45 to55 to 65 65 specified
PACE 54 605 717 660 366 158 57 18 1 2,636
Misuse of Drugs Act 17 L7z 803 529 213 649 188 29 5 18,08

8 7 8 0 1

Firearms Order 0 19 23 22 6 3 2 0 0 75
TACT S43 0 19 19 37 39 17 7 0 138
TACT S43A 0 10 15 22 37 2 0 96
TACT 47A 0 0 0 0 0 0 0 0 0 0
JSA Section 21 0 31 215 180 169 168 76 20 2 861
JSA Section 24 1 116 1’88 972 969 741 260 101 5 4,254
Other 1 17 42 20 9 14 1 2 0 106

(1) As more than one legislative power can be used to stop and search/question a person, the sum of the powers used
will be greater than the total number of persons stopped and searched/questioned.
(2) Age may be officer perceived.

5.47

Given that the overarching guiding principle in the policing of children is the ‘best
interests of the child’ and that the JSA powers are to be used solely for searches
for illegal munitions or wireless apparatus, this is a troubling picture indeed. In
the 15th report, | commented that the Minimum Age of Criminal Responsibility
(MACR) (10 years old) is one of the lowest in Europe and indeed in the world, and

that a proposal to change this was under consideration by the Department of
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Justice®. Unfortunately, this remains the case. Since the Assembly is now back in
session, progress on this matter would improve the position of children within

the criminal justice system in general and in relation to JSA powers in particular.

5.48 In the 15th report, | recommended that “In the light of the DOJ proposal to raise
the MACR in Northern Ireland from the current age of 10 years to 14 years... that
the PSNI conduct a review of its policies and practices in relation to JSA stops and
searches of children between the ages of 10 and 14. The PSNI have responded
that “The PSNI’s stop and search policy is under continuous review and with
regards specifically to the Justice and Security (NI) Act 2007 and the stop searches
of children.” In its iteration of PSNI policy on JSA stop and search | recommend
that;

e the PSNI clarify how the best interests of the child3® are served in the
stopping of children

e that this question is specifically considered in that continuous review
and

e they make available BWV of these stops in the next review period for

examination by the Independent Reviewer.

5.49 The PSNI also report that they have made changes to its stop and search
recording application (Origin) so that:
e Where children are subject to a search using the powers under section 24 of the
JSA, the officer should make a record of the specific basis for the search.
e In cases where the child is the principal subject of the search, the officer should

record the basis for the search, as is the case with an adult subject.

35 Of the 455 responses received 381 (84.7%) agreed that there should be some kind of increase in MACR,
with various ages being proposed; 26 said they would accept an increase in MACR if exceptions were
permitted for serious offences; 43 were definite that there should be no change to the current MACR of
10 years.

36 Service Instruction S110321 of 02/09/2021 paragraph 7 states that “Any decision taken to stop and
search a child must be in the best interests of that child, taking into consideration that exploitation of the
child may be a factor in the case.”
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In a case where the search is of a child who accompanies the principal subject of

the search (i.e. is not the target of the search but happens to be present in the

vehicle or at the scene) the officer should record the reason why the officer

decided that it was necessary and proportionate to conduct the search of the

child, in addition to the search of the adult subject(s).

These changes are very welcome and the responsiveness of the PSNI to the previous

recommendation is commendable.

5.50 The PSNI also told me that in October 2022 they have made changes to their stop

and search recording so that the following information is now recorded:

Age range (under 10, 10 — 17 and over 18)

Clothing removed (No — no clothes removed, No — outer clothes only
removed, Yes — partial strip and Yes — full strip)

Clothing removed details (this is a free text field)

Intimate parts exposed (Yes or No)

Searched in public view (Yes or No)

Was an appropriate adult present (Yes or No)

Authorising supervisor

Reason for strip (this is a free text field)

| recommend that the data emanating from these records be provided to the

Independent Reviewer for publication in the next review period.

5.51 Inthe period 1 August 2022- 31 July 2023 of the 2,505 children aged between 13-

5.52

17 stopped, searched and/or questioned, 1,985 were male and 520 were female.

57 males and 11 females were arrested. The largest age category is the 18-25

year old age group, of whom 10,090 were stopped, 8,441 of whom were male,

1,639 were female and 360 males and 49 females were subsequently arrested.

The consequent arrest rates are 5.5% for under 13s, 2.7% for the 13-17 age group

and 4.1% for the 18-25 age group.

As | commented in the 15th report, since there appears to be no law enforcement

benefit deriving from the stopping of children. | once again recommend that, in

producing their policy statement on the use of stop and search, which |
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5.53

5.54

recommended in the 14th report at paragraph 6.67, that the PSNI specify their

policy specifically in relation to the use of JSA powers on children.

In the 15th report, | commented on the overwhelming predominance of males in
the stop and search data, and the lack of community background data. | pointed
out in the 15th report that anecdotal evidence would indicate that boys from a
Catholic/Republican/Nationalist (CRN) background are likely to make up a
majority of the children subject to these powers. | also pointed to research3’ that
investigated the high proportions of Catholic children within the justice system
and disproportionality in the numbers of ‘looked after’ children (a child who has
been in the care of their local authority for more than 24 hours) within that
system. | have drawn these issues to the attention of the newly appointed
Northern Ireland Commissioner for Children and Young People (NICCY) and to the

attention of the Northern Ireland Policing Board (NIPB).

In the 14th and the 15th report, | noted various initiatives by the PSNI to address
some of these issues. | am informed that as of March 2023 and through using
contacts made by various neighbourhood policing teams, five groups of young
people have been directly engaged with on this topic, totalling 65 young people
(from Lurgan, Belfast, Lisburn and the Newtownards areas). The engagements
that we have carried out to date have been very productive, generated very
positive feedback and the young people present have presented great ideas,
which will really help in the development of a Stop and Search information card
aimed at young people. PSNI told me that they were in the process of arranging
further engagements in this area, and it is hoped that these will take place in the
near future. The PSNI also said that work was ongoing in making a video aimed at
increasing officers’ awareness about young people’s feelings and experiences of
stop and search in their corporate communications department. | recommend
that this be made available to the Independent Reviewer along with details of

how it is being deployed in officer training.

37Siobha’m McAlister, Catherine McNamee, Mary-Louise Corr and Michelle Butler OVER-REPRESENTATION
IN THE YOUTH JUSTICE SYSTEM IN NORTHERN IRELAND FULL REPORT 07.03.2022 Available at
https://www.justice-ni.gov.uk/sites/default/files/publications/justice/over-

rep%20in%20yjs%20main%20report 4.pdf
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5.55 The PSNI have now published their Children and Young Person’s Strategy3® and

the section on stop and search is reproduced in Figures 5.16 and 5.17 below.

Figure 5.16 Children and Young People Strategy PSNI - Stop and Search

POLICE SERVICE OF NORTHERN IRELAND: CHILDREN AND YOUNG PEOPLE STRATEGY

Stop and search can be highly emotive and
if misused it can be harmful to the trust and
confidence of children and young people
towards the police.

Children and young people's confidence The numbers of searches conducted

in our use and transparency of stop and indicate a significant number of

search is critical because it is one of the interactions and opportunities to improve

most intrusive powers we have and can our relationship with young people. We

give rise to strong feelings of resentment. will scrutinise our use of stop and search
powers to ensure these are being exercised

‘The percentage of stop i

and searches involving

young P0°P|9 has reduced. Number Number of persons
ln 2014/2015' 15-7% °' of persons under 18 years

stopped and old stopped

people stopped and 3 searched/, and searched/
‘ear questione questione:
searched were children

and young people under oups | s | assoaste

18 years of age. This 201516 | 3417 4,859 (14.2%)
percentage reduced to 11% |
in 2021/2022.’

2016/17 31,274 ‘ 3,656 (11.7%)

2017/18 29,882 4,157 (13.9%)

[Police Service of Northern Ireland’s stop and 2018/19 28,116 3,629 (12.9%)

search statistics provided 2022.)
2019/20 25,450 3,211 (12.6%)

2020/21 26,590 2,996 (11.3%)

2021/22 22,823 ‘ 2,477 (10.9%)

5.56 In Figure 5.16, the PSNI made available data on the use of stop and search and
pointed out that the share of young people has decreased to 11% since 2014/15.
Whilst the share composed of children and young people has decreased further in
this review period to 10%, the actual number of children and young people
stopped and searched has increased from 2,477 to 2,590. This is in the context of

the overall rise in the use of JSA powers in this review period.

38 https://www.psni.police.uk/about-us/our-strategies-and-vision/children-and-young-people-strategy
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Figure 5.17 Children and Young People Strategy PSNI - Stop and Search undertakings

5.57

5.58

Make sure if you are stopped and searched that
it is explained to you why you have been asked
to go through the process

Make sure that officers conducting the search
respect your rights and treat you fairly

Make sure that the powers we have to conduct a
search are not abused

Consult with children and young people groups
to ensure our practises are subject to scrutiny
and provide detailed data about stop and
searches if requested

The strategy as a whole contains a very wide range of undertakings about the
policing of children and young people. In relation to the undertakings on the
stopping and searching of young people, it is not clear from the published
strategy exactly how these aims and undertakings will be achieved and by what
date. | recommend that the PSNI consider elaborating the SMART goals (or

equivalent) in relation to the stop and search of children and young people.

The strategy also undertakes to explain police procedures to those children they
stop and search and that they consult with children and young people’s groups. It
is unclear the extent to which police officers are prepared by their training and
monitored in their supervision:

to understand and implement the overarching requirement to act in the best

interests of the child;

to consider gender and age as factors which inform their responses;

to use de-escalation in encounters with children;

nor is it clear the extent to which they are given training in and evaluated on

specialist skills in communicating with children.
| viewed body worn video of police involvement with a female child of 12, which
casts very serious doubt on all of these matters. | recommend that, in the next
review period, the PSNI address these issues highlighted above with the

Independent Reviewer.
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5.59

5.60

In my 14t report to parliament, | recommended that | should review a structured
sample of BWV footage of JSA stops and searches of children and young people,
which was to be drawn, viewed and analysed in consultation with the working
group and/or the YIAG. The sample was to include stops and searches in both
CRN and PUL communities, of both genders, a range of ages and include areas
where stops and searches are concentrated. In the 15th report, | noted that
although | have viewed BWV in Derry City and Strabane District, | have not viewed
BWV of children and young people being stopped and searched. In that report |
recommended that, as a priority, this be arranged for the next review period and
that it include stops conducted by the Armed Response Units (ARUs). This was to
be organised for a meeting of the PSNI’s Service Accountability Panel SAP, which |
attended and was to include body worn video of children and young people being
stopped and searched, including stops conducted by the Armed Response Units.
Whilst | have attended a SAP and viewed BWYV of children, (I have commented on
this above) only one of which was a stop under the JSA powers. | therefore
recommend that further viewing of BWV of children and young people being
stopped and searched under JSA powers, including by the ARUs, be organised

for the Independent Reviewer in the next review period.

| commend the working group’s plan to share the action plan on JSA stops and
searches of children with the Northern Ireland Policing Board and to ensure that
the work flowing from it is in harmony with the imminent PSNI Children and
Young Persons’ Strategy, proposed changes to the MACR and that it complies
with Professional Standards Department (PSD) requirements. | look forward to

seeing these changes reflected in the data on PSNI data on the use of JSA powers.

OUTSTANDING UNDERTAKINGS

5.61

In the 14th report, | recommended that the PSNI implement the plan to establish
regional YIAGs (Young People’s Independent Advisory Group) without delay and
share minutes of these groups with partners and online. | reported in the 15th
report that unfortunately, the YIAG has yet to be established. | had suggested

that this could be done with the advice of the JSA Stop and Search working group,
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which contains many of the relevant organisations. Once again, | must report

that the YIAG has not yet been set up. | am informed that:

‘the establishment of a YIAG (via the stop and search working group) can be

presented to and arranged via the PSNI’s Service Accountability Panel, which is next

due to sit in December 2023’

and that

‘this matter will be raised for discussion.”

Might | respectfully suggest that after three years of my tenure recommending the

establishment of a YIAG, that it is time to go beyond discussing the matter? |

recommend that the PSNI produce a firm plan with timelines in relation to the

establishment of a YIAG - or other mechanism to perform the same function,

should a YIAG prove too difficult.

5.62

At paragraph 6.38 of the 14th report, | referred to NICA Ni Mhurcht [2021] which
points to the value of the Scottish code of practice for stop and search in relation
to stopping children. | recommended that the PSNI incorporate some or all of the
Scottish code into their own Code. Any amendment to the JSA requires primary
legislation and parliamentary time has also been requested in order to alter the
JSA authorisation period recommended in the 14 report. Amendments to the
Code requires secondary legislation, that once a suitable legislative vehicle is
identified, the NIO have agreed to progress this amendment®. As | noted in the
15th report, the NIO has an obligation to publicly consult on any changes to the
JSA Code of Practice and they plan to carry out a public consultation once

legislation allowing this and for an extension in the authorisation period

39Legislative requirements for amendments are as follows:

Primary legislation is required in order to make changes to the JSA itself (for example the
extension of the authorisation period);

Secondary legislation is required to make changes to the Code of Practice (CoP);

Public consultations will be required for both changes;

Amendments to the JSA itself will likely need to be reflected in changes to the CoP;

NIO needs to identify a suitable legislative vehicle in order to make the Primary Legislative
changes. After several bidding processes they have not been able to identify a suitable vehicle

but will continue to seek one.
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5.63

(mentioned at paragraph 5.61) receives Royal Assent. When completed, will allow
the NIO to advance legislation to amend the Code accordingly. Since this matter
remains outstanding, | recommend that progress on this matter be reported in

the next report to parliament.

| recorded the concerns of the Children’s Law Centre (CLC) in the 15th report in
relation to policing and children. Amongst these were their concerns about
cancellations, delays and infrequency of meetings of existing advisory groups, the
failure of the PSNI to appoint an independent advisory group, their concern that
processes for making appointments of independent advisors lack transparency
and those appointed do not always represent stakeholder organisations. In the
14th and 15th report, | noted that many of the groups and individuals | met
during the previous review period had reported that the relationship between the
PSNI and young people was very poor indeed. Although | have seen some
individual examples where the police have attempted to improve relations,
overall, | fear that poor relations remain in many instances. Relationships
between the PSNI and the CLC, NICCY and other stakeholder organisations could
be instrumental in ameliorating this situation should relationships move onto
solid grounds of mutual respect and cooperation. Once again, | recommend that
the PSNI meet with the CLC, NICCY and other stakeholder organisations to
evaluate the status of current relationships, identify and implement steps to

improve collaboration.

AUTHORISATIONS

5.64 From paragraph 5.8 on in the 14 report, | explain how JSA powers of stop and

search must currently be authorised every two weeks. | recommended in that
report, after consulting with the PSNI that the frequency of these authorisations
reduce to every four weeks. However, since this requires an amendment to the
JSA via Primary Legislation and the NIO have not yet identified a suitable
legislative vehicle, this change has not yet taken place. It will reduce by half the
work of the PSNI in preparing the authorisations, allowing for greater time in their

preparation.
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5.65

5.66

5.67

The pro forma that was in use for authorisations was shown at Annex E in the
15th report. This form is completed, and supporting material is compiled by the
PSNI, first at District level, then passed to PSNI headquarters and scrutinised by
their senior staff and lawyers and signed by an Assistant Chief Constable. From
there, they are passed to the NIO for further scrutiny by staff and lawyers who
provide a covering note for the Secretary of State to whom it is passed for

signature, which is required in order to authorise the powers.

As explained in the 15th report, each authorisation document must contain all
the requisite information on the previous use of the powers by districts, the
supporting fresh intelligence material as well as assessments of the impact of the
powers on the community. In total, the documents must convince the Secretary
of State that the powers are necessary and effective to address the threat level
and that any impact on the community due to the broad nature of the powers is

justified in terms of their effectiveness in mitigating that threat.

Between 1 August 2022 and 31 July 2023, there were 33 JSA authorisations and
there were no lapses in JSA authorisations. There were no TACT S.47A
authorisations during this period. One District - G District — was without the JSA
Powers for two weeks from 06/09/2022-19/09/2022. With the exception of this
one authorisation, all authorisations involved the entirety of Northern Ireland. In
Application 22/2022 when G District was not covered, the authorising ACC
commented that: “I am not however satisfied that there is sufficient basis or
requirement for G District (Fermanagh and Omagh) at this time.” In the view of
the PSNI Assistant Chief Constable (ACC) preparing the application for
authorisation, the intelligence material did not justify authorising the powers in
that policing district. This is in compliance with the JSA Code of Practice which, at
8.23, states that “Both the duration and the geographical extent of an
authorisation must be no greater than is necessary to prevent endangerment to
the public caused by use of munitions or wireless apparatus and based on an
assessment of the available information.” It is also in the context of the reduced
threat level reported at paragraph 4.2 above. This level of discrimination is
commendable in the light of the Human Rights Advisor to the NI Policing Board’s

2022 report, which found that ... “the number and significance of the pieces of
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5.68

5.69

5.70

intelligence varied from authorisation to authorisation and in relation to the four
areas of Northern Ireland. However, several authorisations were very weak on
the need for an authorisation covering every single of the four areas of Northern

Ireland although the power is used across Northern Ireland” (p 53).

In paragraphs 5.14-5.15 of the 14™ report, | too had considered the issue of the
authorisation of the powers on a blanket basis across Northern Ireland. The PSNI
concluded that where the documentation did not support an authorisation in a
particular district, they would omit that district from the application, and in this
review period, they demonstrated their willingness to do this. Since of Gillan and
Quinton v United Kingdom (2010) required the institution of a review process the
authorisations have operated on a blanket basis across Northern Ireland,
therefore this level of scrutiny of authorisations reassures me that the PSNI are
aware of the importance of using such broad powers as sparingly as possible.
Once again, | recommend that the PSNI continue to consider carefully whether
comprehensive authorisations are routinely required and seek authorisation

only for areas where the intelligence clearly and unequivocally warrants it.

SCRUTINY OF AUTHORISATIONS - 1 AUGUST 2022 - 31 JULY 2023

In this review period, | dip-sampled a random selection of the authorisations in
order to consider five issues, namely:

e the purpose of the search powers;

e the focus and coverage of the intelligence material;

e the ‘reasonable suspicion’ test;

o the effectiveness of the powers; and

e the proportionality of the use of the powers.

At paragraph 5.55 of the 15t report, | set out the legislative requirements for the
justification of an authorisation, which must be met in the documentation put
before the Secretary of State. | also refer to paragraph 8.22 of the JSA Code of
Practice which sets out the role of the authorising police officer who must be
satisfied that the powers are necessary to prevent such endangerment. The use

of the powers is also required to deal with the perceived threat and whether the

67


https://5.14-5.15

571

5.72

5.73

power is the most appropriate to use in the circumstances. The senior police
officer must take into account the available information on the endangerment
from munitions or wireless apparatus and consider the proportionality of the use
of without reasonable suspicion search powers. Authorised searches may be used
only for the purpose of discovering unlawfully held munitions or wireless
apparatus and officers must consider whether other search powers including
those that require reasonable suspicion could be used instead. Finally, the senior

police officer must consider the safety of the public and the safety of officers.

| reviewed the JSA authorisations by making a dip sample drawn from the 21
authorisations that occurred in this review period. | also reviewed the one
authorisation that was sent back for amendment to the PSNI and which, uniquely
in the history of JSA authorisations, authorised some, but not all, districts in
Northern Ireland for the use of JSA stop and search powers. The application for
authorisation that had to be amended was presented to the senior officer as an
application for all areas, but on consideration and in an unprecedented move, he
decided not to authorise one area, and the accompanying paperwork was

inconsistent with this outcome.

Unfortunately, since all applications for renewal had varied very little over the
period since they were introduced, the PSNI appear not to have thoroughly

checked that all the material in the application consistently supported the case
for a partial authorisation. This resulted in an application that was inconsistent
and in places called for a comprehensive application and in others for a partial

application.

Thanks to the process of scrutiny given to applications prior to their submission to
the Secretary of State this inconsistency was spotted and the application was
returned on a tight deadline to the PSNI for correction. Once returned it must be
passed to the Secretary of State for Northern Ireland for signature. A perfect
storm of events occurred. A Cabinet reshuffle led to the appointment of a new
Secretary of State on 6 September 2022. When a new appointment is made the
incumbent must receive his seals of office and be received by the monarch,

referred to as the kissing of hands, in order to acquire the powers of office. On 8
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5.74

5.75

5.76

5.77

September, Her Majesty Queen Elizabeth died, before the incumbent could be

properly empowered, hence he was unable to sign the authorisation.

Fortunately, the Secretary of State for Wales stepped into the breach and the
powers were authorised. The whole experience —the unusual nature of the
application requiring additional time to prepare it, the tight time frame for all
authorisations rendered even tighter by the requirement to resubmit, the
reshuffle and the death of the monarch meant an exceptionally stressful time for
those involved in the authorisation process. It is commendable that the
inconsistency in the application was spotted and rectified, and that the problem-
solving capacities of the civil service are exemplary. However, there is a salutary
lesson in this for the PSNI in the dangers of a ‘cut and paste’ approach to

authorisations, an approach on which | commented in the 15 report.

It is reassuring that this decision not to authorise all areas was made by the senior
officer in the light of earlier recommendations, and it is reassuring that the NIO
spotted the inconsistencies in the paperwork. However, it somewhat confirms
some earlier concerns about the routinisation of the completion of the pro forma

which | have commented on in previous reports.

Unfortunately, further perusal of authorisations in this review period revealed
identical text sequences of completed authorisation pro formas. Significantly, the
human rights advice appears to be identically worded in all the renewal
applications | reviewed. Whilst it may well be the case that the human rights
advice is unchanged, the lack of variance in the wording gives rise to concerns
about the routinisation of the process and worry that each application is looked
at with fresh eyes, however onerous it is to do this every two weeks. My
recommendation to reduce the frequency by 50% to monthly. This is designed to
address this, and whilst such a reduction offers the opportunity for refreshed
energy and purpose in preparing applications, it is no guarantee of reinvigorated

scrutiny.

Likewise, it was very disappointing to find repeated reference to Community

Impact Assessments referred to as a method of assessing the community impact
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5.78

5.79

of JSA stop and search. In my earlier reviews, after several enquiries to the PSNI, |
established that these impact assessments relate only to planned operations and
not to the use of JSA powers, so reference to them on JSA authorisations is not
only irrelevant but also misleading. The authorisation process also requires the
PSNI to assess the impact of the use of the powers on the community, which |
have commented on in detail in the 15" report (paragraphs 5.72 — 5.82). This is
important, because not only the legislation requires the PSNI to consider the
proportionality of the powers, measuring the policing gains of the powers against
the disruption to the community, but also the process of community engagement
whereby the PSNI assess the impact on the community improves police-

community relations.

Feedback from Policing Community Safety Partnerships (PCSPs) is the other
method of assessing the impact on the community. The NIHRC has expressed an
interest in the role of the PCSPs given their crucial contribution to policing and
the unique opportunity they present to the PSNI (that is not available to other
police forces in the UK) to foster community engagement. In the previous review
period, | met with two PCSPs and in this review period, | met with the PCSP
managers for the whole of Northern Ireland. In earlier reviews, | have
commented that it cannot be inferred from a nil return from a PCSP that there is
no problems with stop and search, | discussed this, and other issues related to JSA
stop and search with the PCSP managers including the requirement on the PSNI

to assess the impact on the community.

In the 15t report | point out that direct feedback from the PCSPs on any positive
or negative community impact of the JSA powers could perform a very valuable
input to the authorisation process. | recommended that PCSPs regularly seek the
views of local people in relation to JSA stop and search, record this feedback
formally in their minutes and communicate them to the Policing Board. | also
noted that PCSPs also have the power to call public meetings to raise matters of
concern including, for example, the community impact of JSA stop and search
operations. This is another method of obtaining information on community

impact. In the 15™ report, | recognised that such public meetings could be
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challenging given that public feelings may be strong, and recommended that
consideration be given to providing additional training to PCSP chairs, PCSP
members and to senior PSNI officers on the skills and approaches involved in

handling high levels of conflict in difficult meetings.

5.80 At paragraph 6.66 of the 14th report and at 5.81 of the 15 report, |
recommended that the PSNI identify a list of communities where JSA stop and
search activity is particularly concentrated; conduct periodic assessments that
include regular external inputs from local teachers, clergy, councillors, youth and
community workers. | referred to the very useful meetings with the senior team
in Derry City and Strabane (DC&S) District where the team devised and
implemented collecting fresh information directly from the community on stop
and search by identifying a range of key individuals in the community. These
include local shopkeepers, teachers, youth leaders and by phoning these people
to obtain their on-the-ground assessment, which they then feed into the
authorisation process. | recommended a similar method of obtaining feedback is
adopted by all districts and the feedback obtained should feed into the JSA

authorisation process.

5.81 In several places in authorisation applications | noted that organised crime and
organised crime gangs (OCGs) where cited as a reason for the necessity of the
powers. Whilst there is considerable overlap between certain paramilitary sub-
groups and evidence of collaboration and dual membership between them and
paramilitary groups, OCGs exist and operate throughout the UK and elsewhere
and are policed without measures such as the JSA. It is my strong view that the
JSA must be used exclusively in circumstances that arise due to the security
situation in Northern Ireland and which is specific to Northern Ireland. The
existence and operations of OCGs may therefore not form a part of the case for
the renewal of the JSA powers. OCGs are and ought to be policed using the
ordinary criminal law and the UK Crown Prosecution Service*® have issued

guidance on their prosecution under, inter alia, section 45 of the Serious Crime

40 https://www.cps.gov.uk/legal-guidance/organised-crime-group-participating-activities
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5.82

5.83

5.84

5.85

Act 2015 (‘SCA’) and Proceeds Of Crime Act 2002. The standalone activities of

0OCGs should not form part of the case for the renewal of JSA powers.

The requirement for a viable case for the renewal of the powers requires that the
case is made that the powers are ‘necessary and proportionate’ to the threat
posed to security. This threat is quantified in the intelligence material presented
alongside the application. The test of the necessity of the powers is that, without
them, the threat would not be sufficiently ameliorated. Therefore, the application
must show in what way the threat is mitigated or reduced by the use of the
powers. Currently, the applications for renewal list the frequency with which the
powers are used and the infrequency with which they lead to arrests. No mention
is made of the way the exercise of the powers - which are specifically to search
for illegal munitions or wireless apparatus — result in finds of either munitions or
wireless apparatus. The case for the necessity of the powers must surely contain

this information, otherwise the powers cannot be shown to be fit for purpose.

As has been rehearsed in previous reports, the powers may well have other
effects when exercised, such as disrupting illegal activity, but these effects may
not form part of the case for the renewal of the powers. Nor can the case for
renewal of the powers rest on them being ‘helpful’ to the police, wording that
featured in a number of applications | reviewed, although one would hope that all
the powers used by the police are helpful to them. The test is rather more
stringent — that the power is ‘necessary’ and without it, the policing of the

security situation in Northern Ireland would be seriously compromised.

Likewise, authorisations must make the case that JSA powers are “necessary to
prevent such danger”, namely that they are effective (see paragraph 5.71 of the
15%™ report for a discussion of this). Authorisations must describe how the use of
the powers will mitigate the risks set out in other sections of the authorisation
and in the 15 report. | recommended that the effect of the powers on mitigating

risk be clearly set out in future applications for JSA authorisation.

The proportionality test rests on arguing that the disruption to members of the

public and the communities (which is quantified in the assessment of impact on
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5.86

5.87

the community mentioned above and extensively in previous reports) in which
JSA powers are most extensively used is justified. This is by the gains in terms of
improvements to security and the ability to police paramilitary organisations.
Without evidence of either: disruption and impact on police community relations
on the one hand and the success of the powers in taking illegal munitions and
wireless apparatus out of circulation on the other —it is simply not possible to

make a robust case for the proportional use of the powers.

Finally, in reviewing the intelligence material provided as substantiation of the
security threat, reading the intelligence about, for example, the (presumably)
illegal possession of weapons by various individuals in the community | am
concerned about the balance between intelligence gathering on the one hand
and law enforcement on the other. It may be the case that illegal weapons
concealed at an outdoor location may well be under surveillance so that the
individuals who come to pick them up can be apprehended. It is, however,
difficult to understand why the illegal possession of weapons in a domestic
property does not trigger police intervention to neutralise any threat that these
weapons might pose. In the 15% report, | noted that this observation is shared by

the Human Rights Advisor to the Northern Ireland Policing Board.

In the 15 report | recommended, at paragraph 5.60 onward, that the PSNI
review the intelligence material provided in support of JSA authorisations to
ensure that it focuses on the requirements of the legislation and that it is specific,
recent and timely, appropriately focused and supports the use of the powers. In
the 8% report, the Independent Reviewer considered ‘the proper exercise of the

power:’

“the power should not be exercised wholly at random but on the basis of intelligence

or other factors that might indicate the presence of munitions or wireless apparatus.

The power should be targeted at the threat based on informed considerations (which

can include the officer’s training, briefing and experience). If the power is properly
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exercised therefore it will be used against known DRs and others otherwise

involved in munitions.*”

5.88 The intelligence or other material included in authorisations must be specific,
recent, timely and appropriately focused*? and indicate the (likely) presence of
munitions or wireless apparatus. The authorisation documentation must make
the case that the target of the powers is likely to be currently in possession of, or
en-route to obtain or transport illegal munitions or wireless apparatus. As |
discussed in the 15 report (paragraph 5.63) possession of a mobile phone, even
though it can be described as a ‘wireless apparatus’, is insufficient for the use of

the powers.

5.89 Box 11 of the Authorisation Form (see Annex N) in use in this review period asks
for “a detailed account of the steps that have been taken to engage those in
communities that will be affected by the authorisation. Where it has not been
possible to carry out community engagement prior to authorisation, the
Authorising Officer should carry out a retrospective review of the use of the
powers.” In the explanatory notes, the authorising officer is instructed to
“demonstrate that communities have been engaged as fully as possible
throughout the authorisation process. When using the power, the PSNI may use
existing community engagement arrangements. However, where stop and search
powers affect sections of the community with whom channels of communication
are difficult or non-existent, these should be identified and put in place.
Independent Advisory Groups (IAGs) should be as fully engaged as possible at all

stages of an authorisation.”

5.90 Since all of these concerns were also raised by the Human Rights Advisor to the
Northern Ireland Policing Board, | am delighted to report that the PSNI have
responded positively to his and my recommendations about the authorisation

process both in my reports and in ongoing dialogue. As a result, during this review

4l Ramsey (Stephen) Application No2 [2020] NICA 14 [30] citing para 7.9 of Eighth Report of the
Independent Reviewer

42 paragraph 5.56 of 15 report
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5.91

5.92

5.93

period, the PSNI formed a working group involving the NIO, the Human Rights
Advisor and me to review and redesign the authorisation process so that it
addresses the various concerns raised here and previously. This work has been
ongoing throughout this review period and has resulted in a complete redesign of
the pro forma for authorisation, ensuring that it directly addresses the legislative
requirement and discourages the inclusion of extraneous material that is not
focused on these requirements. | am optimistic that such a redesign can ensure
the legal questions are robustly addressed, the process is streamlined and
focussed on the key issues and superfluous material is excluded. The new pro

forma will be adopted for use on January 5, 2024.

This means that the review of JSA authorisations in the next review period will
include authorisations conducted under the old pro forma included as Annex E in
the 15™ report in the period 1 August 2023 — 5 January 2024 (Annex N of this
report). The remainder, from 5 January 2024 to 31 July 2024 conducted under the

new pro forma contained in this report at Annex P.

It has been agreed that the working group who are developing the new pro
forma will reconvene together with the IRJSA and the Human Rights Advisor to
the NIPB in April 2024. They will review the operation and fitness for purpose of
the new pro forma and make any necessary amendments, with due regard to

any feedback from those operationalising the new format.

It only remains for the NIO to legislate for the reduction in the frequency of
authorisations to monthly as recommended in my previous reports and | can be
satisfied that the JSA authorisation process is more fit for purpose than previously

was the case.

USE OF THE POWERS

5.94

At paragraph 6.73 of the 14™ report and from paragraph 5.57 of the 15 report, |
set out previous concerns about the purposes of JSA s24 searches and the
requirements of the Code of Practice. It is clear from this that “the power should
not be exercised wholly at random but on the basis of intelligence or other

factors that might indicate the presence of munitions or wireless apparatus.”
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(paragraph 7.9 of the Code of Practice) and that “(a) the power to stop and search
without reasonable suspicion under section 24/Schedule 3 does not give the
police an unfettered discretion to stop a known DR at any time or place. There
needs to be a basis for the use of the power and the purpose must always be to
search for munitions or wireless apparatus. So where there is no basis a person
cannot be stopped and searched simply because of his known DR profile;” and
“(b) the purpose of the search can never be to put pressure on an individual, to
remind him that the police are monitoring him, to disrupt his activities or to get
intelligence. The sole statutory purpose is to search for munitions etc. If as a
result of a legitimate search these collateral benefits accrue then that does not

render the use of the power unlawful” (paragraph 7.10 of the Code of Practice).

5.95 In the 15™ report, | recommended, “that the PSNI issue a clarification to all
officers that the JSA powers may not be used purely or primarily for intelligence
gathering, or for disruption of illegal activity. Officers should be advised to use the
ordinary criminal law or TACT in such circumstances.” The Student Officer
Development Programme (SODP) responded that they have ‘added a direct lift of
the above recommendations to their training materials giving two illustrations, as

follows:

e (1) “Well known DR walking down the street with an unknown person —
can you stop and ask this person for these details under this JSA
legislation —

YES

e Well known drug dealer walking down the street with an unknown
person — can you stop and ask this person for these details under this
legislation

e NO, abuse of powers
e Well known DR walking down the street stop and question using S21 JSA

- you know who this person is, you have stopped and searched them

multiple times.
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® You can ask their movements but cannot ask their identity as this is a
breach of the codes of practice as it states that if you know the person’s
identity you cannot ask this. (Operational officers were arresting known
DR for not giving their name, but unlawful as aware of identity of

person)”

5.96 The inclusion of these examples illustrates that one aspect of the
recommendations is understood, namely that the legislation is not to be used
where TACT or other legislation could be used, nor can it be used to stop known
nominals and ask them superfluous questions. It does not yet reassure that the
PSNI understand that the purposes of any JSA stop and search must be purely
for the purposes of searching for illegal munitions and/or wireless apparatus
and for no other purpose. | recommend that this legal requirement is included
in SODP training and all of these issues are covered in future in-service refresher

training for serving officers.

5.97 At paragraph 5.70 Of the 15™ report, | recommended that, where the use of a JSA
powers in the first instance leads to the formation of reasonable suspicion, that
the officer proceed under a power other than JSA on the basis of that suspicion.
The PSNI’s Student Officer Development Programme (SODP) have responded
that,

“In teaching we would recommend if the students form suspicion they go to the
most relevant legislation that allows them to progress to a solution. If they feel that
a JSA Sect 24/3 is relevant, depending on the situation, then they should consider
this power or if not relevant then they consider Sect 43 of TACT and so on, moving

through relevant legalisation, misuse of drugs etc.”

5.98 Inthe 14% report, and again at 5.72 in the 15% report, | recorded that | had been
repeatedly told by a range of individuals and groups in the community that they
considered JSA powers invasive, alienating, and counterproductive particularly in
relation to young people. That the PSNI is seen to be concerned about this by
regularly consulting local communities can only improve police community

relations.
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5.99 In this review period, | received one particular complaint about the repeated use
of both S21 and S24 JSA powers over a period of years. The male had a previous
conviction related to dissident republican activity dating back several years, but
had a clear record since then. Intelligence indicated that he was not of current
interest to the authorities; they were not currently interested in him and he
declared he wished to lead a law-abiding life. Yet front line officers on the ground
know him and the electronic records available to them flag him as a convicted
person and is thus subject to enhanced police attention. For a number of reasons
this is a matter of concern. As was discussed above, that the police know
someone is not in itself a sufficient reason for a JSA stop and search. Second,
various efforts sponsored by the DOJ and various community groups are being
made to deflect individuals from illegal paramilitary activity. Where an individual
is verifiably deflected from illegal associations and activities, subjecting them to
repeated JSA stops and searches is not only a waste of police time, but it removes
one of the incentives for them to lead a law-abiding life. | recommend that the
electronic records used by front line officers be updated regularly to include
information on the status of individuals who are no longer of interest to the

police in spite of their past records of convictions or criminal associations.

5.100At paragraph 6.68 of the 14th report, and again at paragraph 6.23 of the 15t
report, | described complaints from individuals who described being frequently
and repeatedly subject to stops and searches over a protracted period without
any criminal justice outcome. Whilst some of the cases that have come to my
attention have been resolved following liaison with the PSNI, | have no doubt that
there are others who have not been taken up in this manner. | have been unable
to determine from the stop and search data how many individuals have been
repeatedly stopped and searched. This is because the stop and search database
contains no unique identifier on stop and search records that would enable the
number of persons stopped multiple times to be accurately measured. NISRA
informs me that such analysis could be based on manual matching of basic
details, which may or may not have been inputted accurately. They say that more
recently person details can be securely populated in an automated way, including

a unique reference number, although the quality of these data has not yet been
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assessed. However, if the analysis is limited to JSA powers it may be manageable
and they have undertaken to explore the provision of this data for future reports.
This will enable the review to identify the number of individuals subject to

repeated JSA stops and the numbers of times these have occurred.

DIRECT SCRUTINY OF THE USE OF JSA POWERS

6.1

6.2

6.3

BODY WORN VIDEOS (BWVs)

As noted in earlier reports, PSNI officers are told that: “body worn video MUST be
used when conducting ANY stop and search. Any stop and search not recorded on
body worn video will require a reasoned explanation as to why this is the case.” In
the previous review period 1 August 2021 — 31 July 2022 the usage of BWV on JSA

stops was 94%*3 and for the current review period, that rate has remained at 94%.

I made recommendations about viewing BWVs records in order to review JSA stops
of those under the age of 18. In December 2023, after this review period, | viewed
BWYV footage of 5 stop and search encounters. Substantial concerns arose about
one piece of footage viewed on that day. It did not relate to the use of JSA powers
and my and others’ concerns have subsequently been addressed by the PSNI. One
of the other BWV encounters was that of a female child (15 years old) within the
Newtownards area. The power used during this stop and search was Section 24 of
the JSA. . | recommend that the PSNI provide access to a structured sample of stop
search encounters (from which BWV footage can be drawn) involving larger
number of JSA stops and searches of children and young people that the new
Northern Ireland Commissioner for Children and Young People and the new
Independent Reviewer should participate in this review. | also suggested that the
NIHRC, the Children’s Law Centre (CLC) and any other relevant agencies participate

in this review. | recommend that this review of BWYV take place without delay.

In the 15 report, | noted (at paragraph 6.5) that the JSA powers are also used by
Armed Response Units (ARUs)** who operate throughout Northern Ireland. These

units face the most challenging situations which raises issues about how they

43 Excluding vehicle-only stops and stops conducted under only JSA S21 (stop and question).

4 see https://www.psni.police.uk/about-us/our-departments/operational-support/armed-response-unit
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6.4

6.5

6.6

operate compared to district-based officers whose BWV | have reviewed. | noted in
the 15 report that District Commanders are accountable for the manner in which
JSA powers are used by ARUs in their area. Once again, | recommend that the PSNI
make available a randomly selected sample of BWV of officers in the ARU for
review jointly by the Human Rights Advisor and by the IRJSA in the next review

period.

Likewise, in both the 14th and the 15 report, | recommended that Dr John Topping
at Queen’s University, Mr John Wadham, Human Rights Advisor to the NIPB and Dr
Jonny Byrne of Ulster University, review the value of BWV footage of JSA stops in
police training, particularly at district level, and where appropriate deploy it for this
purpose. The PSNI have responded to this recommendation by informing me that:
“The use of body worn video relating to police training can be presented to and
arranged via the PSNI’s Service Accountability Panel (SAP), which is next due to sit
in December 2023. At the next meeting, this matter will be raised for discussion.”

I recommend that the HR Advisor and the IRJSA be invited to the next SAP

meeting.

Officers from the PSNI’s Student Officer Development Programme inform me that
“BWV has been introduced into the new J&S lesson- BWV footage of S&S videos of
Dissident Republicans in Londonderry received from TIU. In relation to non-justice
and security or terrorism matters, operational BWV is used in the RTC lesson to

show a walkthrough of a scene, effects of lighting and weather on images.”

In the 15%™ report, | also recommended that the use of BWV for performance
management through dip sampling by senior officers be piloted and monitored. |
am pleased to report that the PSNI have informed me that:

In February 2023, PSNI created both a dip sampling checklist for supervisors and a
body worn video supervisor review guidance document. Within the body worn video
supervisor review guidance document it is outlined that there is an expectation that
supervisors will review 10% of all Stop and Search encounters and also that there is
an expectation that supervisors will review 100% of all stop and search encounters
where they reasonably believe that the person searched was under the age of 18.

There is also guidance within this document that outlines what actions a supervisor
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6.7

6.8

6.9

should take if, during the review process, they identify any behaviour (or
circumstances) whereby they believe an officer (or member of staff) has acted
inappropriately or in any other such manner as to likely to be considered as a breach
of the articles of professional behaviour (as outlined in the PSNI Code of Ethics
(2008). Additionally, the PSNI’s Service Accountability Panel, which is chaired by an
Assistant Chief Constable and actively makes the wider Police Service accountable
for the use of policing powers at a local level, tracks the PSNI’s use of stop and search
and at its quarterly meetings, the number (and percentage) of stop and searches /
questions that were subsequently quality assured by the officer’s supervisor (broken

down per individual district) are analysed.

At paragraph 6.43 of the 14th report and again at paragraph 6.9 of the 15 report,
| recorded that those stopped and searched under the JSA should be informed of
the powers under which they are being stopped. They should also be given a
reference number in order to obtain a record of their stop and search from a police
station, in compliance with 6.12 of the JSA Code of Practice. The 13th report had
reported that options were being considered to improve access but by the 15t
report, no progress had been made. | therefore recommended that the PSNI

proceed to implement a solution before 31 July 2022.

The PSNI now inform me that:

In January 2023 the PSNI made changes to its stop and search recording application
(Origin), which now allows for the generation of a unique stop and search reference
number at the beginning of the record making process (rather than at the end of the
process). This means that members of the public who are stopped and searched can
be given their unique reference number more quickly and before the officer has even

fully completed the record of the stop search encounter.

| note that there are continuing problems with accessing stop and search records
from police stations in this review period, with long delays, failure to provide these
within the given time frame and the provision of incomplete records in response to

requests. On this, the PSNI say:
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With regards to the obtaining of search records from the police station, the ideas
that are being considered presently are
i) the posting of records (i.e. where a person can request a record at time of stop
and provide a postal address for PSNI to immediately supply via double
envelope post, after redactions are made).
i) receipt style printers in police vehicles (to print records on the spot upon
request) &
iii) Access to records on entering a reference number on a secure website - Note
that no decision has been made regarding this matter as of yet and it is still
under consideration. PSNI will raise this matter for consideration at the next

Service Accountability Panel, due to sit in December 2023.

6.10 It is not clear from this whether the issuance of reference numbers at the scene is
current practice and whether these are provided verbally or in writing. |
recommend that:

o The PSNI provide at very least a handwritten record of the stop and search
record number at the scene of the stop and search;

e Given the longstanding deliberations about the retrieval of stop and search
records from police stations, the PSNI move rapidly beyond considering the
options, which they have been doing for four years, select a solution and

implement it without further delay.

SEIZURE AND RETURN OF PROPERTY
6.11 In the 14th report, from paragraph 6.50 and again in the 15 report at paragraph
6.11 onward, | commented in detail on PSNI practices in relation to the seizure,
retention and return of property such as mobile phones, computers, clothing and
money seized during the exercise of JSA powers. Whilst it may be necessary to
retain some of these items as part of a police investigation | commented that due
regard must be paid to their management and that they should be returned when
they are no longer required, since the deprivation of access to their property is in

itself a penalty, in this instance imposed without due process.
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6.12

6.13

6.14

6.15

In the 14th report, | made a detailed recommendation about amendments to the
JSA Code of Practice to include provisions to cover the duties of the PSNI when
seizing property. This is repeated in the 15 report at paragraph 6.12. | pointed out
that good practice regarding seizure and retention of property is included in PACE
NI Code B section 7 (see Annex J), yet the PACE NI Code does not cover loss or
damage to seized property, nor does it deal with seizures conducted under the JSA.
Whilst paragraph 7(a) 7.1 of the Code refers to “an officer who is searching any
person or premises under any statutory power or with the consent of the occupier”
indicating that seizures under the JSA do indeed fall under the Code. | once again
recommend that loss or damage to seized property be incorporated into the Code

and its application to JSA seizures be made explicit.

COMPLAINTS TO PONI

The Office of Mrs Marie Anderson, Police Ombudsman for Northern Ireland
(OPONI) reported on complaints in relation to the operation of JSA powers in this
review period. In the 14 report, | first reported the Ombudsman’s concern about
the very low levels of complaints from children and young people, given the
difficulties in relationships between police and young people. A second factor is that
some members of the public are unaware of the independence of the Ombudsman
and see her as part of the PSNI and thus may be reluctant to complain to her office.
Third, as the Human Rights Advisor to the NIPB points out, official complaints of any
kind about stop and search are not often pursued, often on the foot of legal advice.
Therefore, it is not possible to gauge levels of discontent with stop and search by

the volume of complaints received by OPONI.

Between 1 August 2022 and 31 July 2023, OPONI received 3,358 complaints in total,
of which 12 complaints related to JSA powers, representing 0.36% of all complaints.
This compares with 3041 complaints in total, of which 14 complaints related to JSA
powers, representing 0.46% of all complaints between 1 August 2021 and 31 July
2022.

Again, complaints concerned searches in 6 different Policing districts: Belfast City,
Lisburn and Castlereagh, Newry Mourne & Down, Armagh Banbridge and

Craigavon, Derry City & Strabane, and Antrim & Newtownabbey. (Last review
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6.16

6.17

6.18

6.19

6.20

period, complaints originated in Belfast City, Newry Mourne & Down, Derry City &
Strabane, Causeway Coast & Glens, Mid & East Antrim and Antrim &
Newtownabbey.) There were 5 searches carried out in Belfast city and no more than
2 in each of the remaining districts. Once again, | wish to draw these complaints to
the attention of the PCSPs in the respective districts and to the attention of the

NIPB.

All 12 of these were complaints from members of the public. Unfortunately, it was
not possible to get a full age breakdown of complaints though none of the

complaints were made by a child or young person.

Of a total of 201 complaints following a search under all laws, 12 complaints were
about JSA searches, accounting for 6.0% of the total complaints about stop and

search.

Within the 12 complaints from members of the public, there were 32 allegations.
Of these 32 allegations, 12 related to the Search, 7 to failure in duty, 6 to oppressive
behaviour, 3 to Unlawful/Unnecessary Arrest/Detention, 2 to incivility and 1 each

to Discriminatory Behaviour and Mishandling of Property.

In terms of outcomes, 11 of the 12 have now been closed, all as unsubstantiated,

while one complaint remains open and under investigation by the Office.

At paragraph 6.67 of the 14th report and again in the 25 report, | recorded that
the Policing Board in 2019 had recommended that PSNI have a clear stand-alone
policy on the use of TACT and JSA stop and search and that although a stand-alone
policy was developed it was never finalised. Once again | point to the review of
authorisations of JSA powers by Joanne Hannigan QC where she commented on the
absence of “a specific PSNI policy in respect of searches under TACT or JSA on the
website” and her recommendation that this be rectified as a matter of urgency. |
refer to 6.73 — 6.76 of the 14th report and the ruling in The NI Court of Appeal in
Ramsey [2020], which cites David Seymour’s eighth report and report with dismay
that the PSNI policy on the role of JSA powers remains unarticulated. | recommend
that PSNI policy is articulated and published on the PSNI website without any

further delay.
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COMMUNITY BACKGROUND MONITORING

6.21

6.22

At paragraph 6.93 of the 14th report again at paragraph 6.25 of the 15 report, |
set out the extensive and frustrating history of community background monitoring
of JSA stop and search. This dates back to Sir Keir Starmer’s recommendation in
2005 as Human Rights Advisor to the NIPB, repeated annually by his successors and
reiterated by successive IRJSA reports since that date. | will not repeat that history
here, save to report the exasperation experienced by successive Independent
Reviewers and Human Rights Advisors at the PSNI’s failure to date to implement
any form of community background monitoring, in spite of the establishment of a
working group in 2020 following the 2020 Ramsey judgement. Like my
predecessors, in the 14t™ report at that time | could detect no discernible progress
on this matter. In that report at paragraphs 6.95 — 6.99, | listed the various reasons

given by the PSNI for not introducing such monitoring and addressed each in turn.

In 15 report, | reported on an exercise carried out at my request by the Northern
Ireland Statistics and Research Agency involving conducting a secondary analysis*
of postcode data for JSA stop and search together with religion data from the Small
Area Census data for 2011. Although there were several limitations to this exercise
due to inaccuracies and incomplete data, or the absence of postcode data, it
provided an estimate of the religious composition of those persons stopped and
searched/questioned under JSA powers between August 2020 and July 2021, albeit
with a very high rate (28%) of missing cases. The results are shown in Table 6.1 of
the 15%™ report. The results suggest that a more robust analysis of the real data on
the community background of those subject to JSA powers is likely to find a greater
share of Catholics subject to JSA powers. Whilst this may cause concern, | conclude
that any disproportionality, whilst it may provide a reason for vigilance, is not
necessarily caused by illegal discrimination, and | cited Ramsey [57] which found
that disproportionate shares of Catholics is “not necessarily surprising since the DRs

constitute the principal threat and are most active in those communities.”

45 https://www.psni.police.uk/sites/default/files/2022-09/religious-composition-jsa-aug20-jul21 0.pdf
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6.23

6.24

6.25

6.26

In the 15" report, | noted the legal advice obtained by the PSNI from independent
Counsel, considering the legal basis for community background monitoring of the
JSA powers at paragraphs, the PSNI desire for legislation in order to obtain legal
certainty, and the Secretary of State the Right Honourable Chris Heaton Harris MP’s
conclusion that legislation was unnecessary.

By January 2022, | was informed that the Strategic Management Board (SMB) of
the PSNI had agreed to commence a program of work to identify the best method
of obtaining and collating community background data and that the PSNI would
commence work on methodologies, policy, IT requirements and so on.

Following a community background monitoring (CBM) data collection paper from
Assistant Chief Constable (ACC) Operational Support Department (OSD) to the
Service Management Board (SMB) in January 2023 it was agreed, in the absence of
legislative change, that community background monitoring data (in regard to JSA
stop and search powers) would be collected.

The PSNI inform me that the following recommendations were agreed:

e Endorse interpretation of Legal Opinion regarding the lawful basis for collection
of community background data.

® Agree in principle to collect community background data, initially for Justice &
Security Act (JSA) stop and search powers.

e Consider the collection of community background data for JSA powers to be a
pilot with a view to moving to other stop and search powers once methodology,
policy and requisite architecture have been established and assessed.

e Approve proposed collection methodology with future plans to integrate with
Niche.

e Approve the outline OSD plan as below to be brought back to future SMB with
an updated implementation schedule:

e Carry out stakeholder analysis and draft a stakeholder engagement plan to
ensure appropriate consultation takes place.

e Draft new Service Instruction, DPIA, EQIA, RRD Schedule etc. (as identified as
necessary through consultation) with support of Legal Services and DPO.

e Draft outline transformation plan to incorporate requisite ICT changes

e Draft training and engagement plans.
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6.27

6.28

6.29

The Assistant Chief Constable (ACC) Operational Support Department established a
working group to progress the implementation of CBM and this convened in June
2023. Their preferred method of collection of CBM was, at that time, three staged:
1. Data matching using PSNI records (NICHE)
2. Questioning of subject

3. Officer Perception

The work plan for implementation involved the following:

e Articulation of the necessity for the collection of community background data as
being of “substantial public interest”.

e Clarity regarding the definition of the term community background and
identification of what community backgrounds are to be recorded.

e Drafting of proposed CBM policy/guidance

® Sect 75 screening

e EQIA process

e Stakeholder consultation and engagement

® Incorporation of CBM into Stop and Search Sl for JSA

® |CS scoping and development

e Corporate Information management (DPIA etc.)

e Communications Strategy

® Training

e Identification of what other areas of business CBM may be required (e.g.
Custody, File Prep, Call Management etc.) in order to provide consistent data

collection and data matching.

| met with the working group, and was informed that an implementation date of
April 5 2024 was agreed when JSA community background monitoring will go live.
This was subsequently amended to 30 April 2024, and full details are contained in

a letter from the PSNI included as Annex Q.
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7. ROAD CLOSURES AND LAND REQUISITIONS

7.1 Under Sections 29 to 32 of the JSA the Secretary of State may requisition land (s29)
and close roads (s30 and 32) for “the preservation of the peace or the maintenance
of order” (s29). In line with Agency Agreements agreed between the DOJ and the
Secretary of State (see paragraph 238 onward of the fourth report) the requisition
power in section 29 and the road closure power in section 32, can be exercised by

the DOJ in respect of devolved matters.

ROAD CLOSURES
7.2 In the reporting period — 1st August 2022 to 31°t July 2023, no new road closures

were initiated.

LAND REQUISITIONS
7.3 In spite of repeated requests for information on land requisitions in this review
period, | have received no response from the Department of Justice. | am therefore

unable to report on land requisitions in this review period.
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8.2

8.3

8.4

THE ARMY

Section 40(1)(b) of the JSA requires me to review the procedures adopted by the
General Officer Commanding Northern Ireland (GOC) for receiving, investigating,
and responding to complaints. In the first report (1 August 2007- 31 July 2008) my
predecessor Robert Whalley CB set out the role of the Army in Northern Ireland
from 1 August 2007 onward, namely: “they provide focused support in this area to
the civil authorities...”The military in Northern Ireland are under the command of
the Brigade Commander based in a Regional Point of Command (RPoC) and
Headquarters 38 (Irish) Brigade. This has also brought with it a change in role for
the leadership of the military in Northern Ireland which now focuses on delivering
residual niche support capability to support the PSNI with the delivery of Explosive

Ordnance Disposal (EOD) and Search capability.

| have been briefed on the work of the Explosive Ordnance Disposal & Search
(EOD&S) teams as they support the PSNI. Support from the Armed Forces to civil
authorities of this type in the UK is officially termed Military Aid to the Civil
Authorities (MACA). As with other parts of the United Kingdom, MACA in Northern
Ireland has not been limited to EOD&S. In recent times, the Armed Forces have
provided support to the NHS during the pandemic at the request of the devolved
Health Minister. This involved hundreds of medics over four separate deployments

and was broadly welcomed by the community as a whole.

As climate change ushers in some of the worst weather in many years, MACA
support is also available to the civil authorities whereby military personnel may be
called upon to assist the general public during flooding like that faced in Newry and
Downpatrick, during Storm Ciaran. Following Operation RESCRIPT, the military are

also a partner in training and preparing for emergencies of all types.

This change in role is mirrored in trends in complaints whereby those against the
military have largely fallen away and have for several years focussed upon air
assets, namely rotary wing (helicopter) and fixed wing (plane) activity. The army

receives any helicopter complaints, even when they were not military related, and
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8.5

8.6

8.7

these are handled effectively and courteously with appropriate advice to those

making the complaint.

Military complaints are now almost totally made up of complaints about aircraft.
Northern Ireland is designated Low Flying Area (LFA) 19 and is reported upon in the

wider UK statistics within The Pattern of Low Flying Across the UK . Whilst

designated an area for low flight training, Northern Ireland is comparatively
unaffected when compared to other regions in GB. However, low flying aircraft do

on occasion cause distress or concern to the public and thus give rise to complaints.

In line with other parts of the UK, complaints relating to military planes are no
longer being handled by the military in Northern Ireland, but by the RAF low flying
cell in GB.

In my reports, | review two aspects of Army operations:

e Explosive Ordnance Disposal (EOD activity) where the Army support the

PSNI in dealing with explosive material; and

e the operation of the Army complaints procedure.

EOD ACTIVITY

8.8

Figure 8.1 summarises the EOD activity for the period from 1 August 2022 - 31 July
2023 with the figures for the previous review period shown in brackets for
comparative purposes, thus: (1 August 2020 - 31 July 2021). Figure 8.1 shows the
longitudinal trend in EOD tasks since 2008. In the current review period there were
177 EOD incidents compared with 149 EOD incidents in the previous period. These

were as follows:

e on 15 occasions the Army were called out to deal with an IED —typically
an active device such as a pipe bomb, compared with 12 in the previous
year and 23 in 2020-21, and 18 the previous year. The slight increase
for this review period is noted;

e on only two occasions, however, were they called out to deal with an

explosion, compared with eight in the last review period and 9 and 11
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in the periods before, again, the lowest number in four years and a

steady downward trajectory;
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Figure 8.1: Explosive Ordnance Disposal (EOD) Activity in support of PSNI: 1 August 2022 - 31 July 2023 [August 2021 - July 2022] (1 August 2020 - July 2021) (August 2019 - July 2020)*

DATE IED EXPLOSION HOAX FALSE INCENDIARY | FINDS TOTAL FIND X-Ray TOTALS incl X-RAY

(r2.22]

(20-21)

(19-20)*
Aug 22 21[2](4) 0[0](1) 1111 (9) 2[2](5) 0 (0] (0) 21[0](2) 71[5](21) 8[71(8) 15[12] (29) (13)*
Sept 22 01[2](1) 01[0](1) 2[1]1(3) 0[0](0) 0[0](0) 2[0] (0) 4[3](5) 11[1](8) 15 [4] (13) (25)*
Oct 22 3[11(3) 0[0] (0) 2[2](2) 1[01(3) 0[o] (o) 1[0l (0) 7131(7) 4[11](5) 11[14](12) (24)*
Nov 22 1[2](3) 1] (1) 2] (6) 3[1](2) 01[0] (0) 412](2) 10 [8] (14) 8[10] (6) 18 [18] (20) (16)*
Dec 22 1[0](2) 0[0](1) 1[0](4) 0[1]1(1) 0 (0] (0) 0[1]1(3) 2[2](10) 41[8](12) 6 [10] (22) (14)*
Jan 23 2[1]1(1) 0[31(1) 1[2](3) 0[1]1(1) 0[0] (0) 1[11(3) 418](9) 5[51(7) 9 [13] (16) (25)*
Feb 23 2[0] (1) 0[0] (0) 2[1]1(2) 01[01(1) 0 (0] (0) 1[1]1(2) 5[2] (6) 6[5]1(7) 11[7]1(13) (14)*
Mar 23 1[1](2) 112 (2) 01[4](2) 1[3](3) 01[0] (0) 2[3](8) 5[13] (17) 9[5](7) 14 [18] (24) (24)*
Apr 23 1[1](2) 0[1]1(0) 1[1](4) 3[1]1(0) 01[0] (0) 21[0] (1) 7[4](6) 6[10] (7) 13 [14] (13) (20)*
May 23 2[1](4) 0[0](1) 2[1](5) 512]1(1) 0[o] (o) 0 [0](0) 9[4]1(12) 9[10] (12) 18 [14] (22) (26)*
Jun 23 01[0](2) 0[0](1) 3[0](1) 0[1]1(1) 0 (o] (0) 1[1](2) 412] (6) 419](2) 8[11] (8) (28)*
Jul 23 0[1](0) 0[1](0) 1[4]1(2) 1[0](0) 0 (o] (0) 0[1](1) 2[71(2) 3[71(5) 5[14](7) (17)*
TOTAL 15 [12] (23) | 21[8]1(9) (8)* | 17[19](41) 16 [12] (18) 0[0] (0) (0)* | 16[10](23) 66 [61] (114) 77 [88] (85) 143 [149] (199)

(18)* (25)* (32)* (28)* (184)* (73)* (226)*

KEY: Figures for previous reporting periods are in brackets (n)

IED — A confirmed Improvised Explosive Device, e.g. a pipe bomb; Explosion — A confirmed explosion

Hoax — A suspicious object, which has been accredited to a codeword or similar warning, cleared, and declared not to be an IED

False — A suspicious object which is found by a member of the public, examined and declared to be nothing of concern

Incendiary — A device designed to create a fire rather than explosion

Finds — Objects recovered, usually during a search

Find X-Ray — An object x-rayed by EOD at the request of the PSNI and declared safe before being entered into police evidence

Figures were provided for CMD or "Common Munitions Disposal" i.e. grenades or legacy munitions washed up on the shores and are not included in this table but are discussed below.
*Figures for 2019-2020. Source: MOD 2021.
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e The Army dealt with 17 hoaxes — where an object is made to look like an
IED and may be accompanied by a telephone warning confirmed by the
police. This compares with 19 in the previous period, and 41 and 25 in the
previous review periods. Again this is the lowest number in three years;

e There has been an increase in the number of false alarms attended by the
army from 12 in the previous review period to 16 in this one. Up until this,
there had been a steady decline - 18 hoaxes in 2020-21 and 32 hoaxes in
2019-20;

® Asinthe previous three review periods, the Army was not called out to deal
with an incendiary device;

e Therewas anincrease from the 10 occasions on which the Army had to deal
with the discovery of munitions in the previous period to 16 in this review
period. This increase ends the decline noted in my previous report from 23
such occasions in 2020-21 and 28 in 2019-20;

e There was a decline of 11 instances in this review period where the Army
were called to x-ray an apparatus or package and declare it safe or
otherwise. In the previous review period, the Army were called 88 times,
whereas this declined to 77 in this period. Previously, these figures were 85
and 73 times in 2019-20. Although decreased, this is still higher than the
2019-20 figure.

8.9 This total of 143 EOD incidents where the Army were called out is the lowest in the last
four years. Last review, the total was 149, 199 in the previous period and a marked

reduction from the 226 occasions in 2019-20. This decline in demand is explained by:

e afallin the numbers of explosions (two compared with 8 previously)
e fewer hoax call-outs (17 compared with 19 in the previous period) and
e a reduction in the number of occasions when the Army X-ray facilities were called

upon (77 compared with 88 occasions previously).

Not shown in the table were 34 Conventional Munition Disposal incidents in the review

period 22-23. These are grenades or legacy munitions washed up on the shores.
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8.10

8.11

For four reporting periods in a row, on no occasion was the Army called out to deal

with an incendiary device.

There were increases in:
the occasions when the Army were called out to deal with an IED (15 compared with
12 previously)
an increase in the number of false alarms called by members of the public
(16 compared with 12 previously).
An increase was in the number of ‘finds’ or objects recovered during a search (16

compared with 10 previously).

PROCESSING AND HANDLING OF COMPLAINTS

8.12

8.13

8.14

There were four cases with a single complaint contained in the Military Complaints File
for the period 1 August 2022 - 31 July 2023 and one case with six pieces of
correspondence detailing a range of complaints in each. One further file contained four
separate complaints about UK Military Typhoons on Friday 4 November. This gives ten
complainants, and compares with six complaints in the previous period and eight in the

prior review term.

One complaint referred to interference to amateur radio which was referred on to
Ofcom as the regulator. Three complaints were about low flying helicopters. Of these,
two were found not to be military aircraft and referred to the Civil Aviation Authority.
One was not followed up by the complainant with information needed to verify the

identity of the aircraft in question.

Of the four queries about UK Military Typhoons, three were asking to verify that they
were military aircraft and were responded to in the affirmative. One was a question

about any flights the following day due to young horses being in the area.

8.15 As in the previous review periods, many of the files could not properly be characterised

as complaints, but rather as questions or requests for verification. Several of them could

have more properly been directed to the CAA.
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8.16 Asin previous reports by me and my predecessors, | note that low flying military aircraft

is a feature of life in Northern Ireland. In some instances, it attracts queries from aircraft

enthusiasts and in others concerns about noise or disturbance on the ground. Northern

Ireland is a low flying area and such interest, noise and disturbance will continue whilst

this remains the case. My role in examining the files is to examine the thoroughness with

which the complaints were dealt with and the courtesy with which complainants were

treated.

8.17

8.18

8.19

8.20

The documentation | examined in all of these cases was thorough and complete. Those
contacting the Army were treated with respect and courtesy. Their concerns were
taken seriously and the responses were, for the most part, timely and appropriate. The
response times varied from responses on the same day to 14 days, a considerable
reduction from the previous period where the average response time was thirteen days

and a return to the quicker response of the previous review period.

In one case, the complaint was made and responded to by telephone. In such instances,
| recommend that a specific note of the date and time of each incoming and outgoing

call be made and held within the record.

The small number of cases where complaints and allegations are repeated and
unsubstantiated, where the correspondence is protracted and without prospect of a
conclusive outcome are particularly difficult to manage. Where such correspondence
indicates that a complainant may either be in a vulnerable condition or, may pose a
danger or risk to others, | recommend that should one not already be in place, that a
policy and protocols for referral on to appropriate agencies be developed. This should
include both mental health services and the PSNI, since agencies who engage with
members of the public may frequently encounter both mental health problems and

breaches of the law in those with whom they engage.

| am satisfied that the complaints | reviewed were handled in a competent and timely

manner.
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PART 2 — NON-JURY TRIALS (NJTs)
Background

9.1

9.2

9.3

9.4

Although the centrality of the right to jury trial in most democracies is well established,
in certain circumstances that right can be set aside where there is a risk to the
administration of justice. During the Troubles in Northern Ireland, such risks were all
too apparent in the form of fatal attacks on judges, intimidation - and worse - of
witnesses to the point where jury trials were dispensed with for politically motivated

scheduled offences which were heard in so-called Diplock courts before a single judge.

In a move towards the normal rule of law, in 2007 the JSA introduced the current
system whereby criteria are applied to each case prior to arraignment by the Director
of Public Prosecutions who may then issue a certificate whereby the trial can proceed
without a jury. The full guidance used in determining that a trial should be tried without
a jury is included at Annex G. The JSA was designed to be an interim measure to take
account of the continuing heightened security risks in Northern Ireland after the Good

Friday Belfast Agreement.

Provisions for non-jury trials under the JSA expire every two years and are renewable
subject to the approval of both Houses of Parliament. There are no limits on the
number of times NJT provisions may be extended. Although they were designed to be

a temporary measure, they have been extended by successive orders since 2007.

The provisions for non-jury trials were due to expire in July 2023. They may only be
extended by two years until July 2025 subject to the approval of both Houses of
Parliament. At each renewal, the Northern Ireland Office (NIO) launches a public
consultation on whether to renew these legislative provisions. At each renewal, the
Northern Ireland Office (NIO) launches a public consultation on whether to renew
these legislative provisions. The consultation ran from 3 November 2022 to 30 January
2023% when the threat level sat at SUBSTANTIAL. It was raised to SEVERE in March
2023.

46https://assets.pubIishing.service.gov.uk/media/6446a53d529eda00123b0379/HI\/IG response to NJT Cons

ultation 2023 1 1 .pdf
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9.5 In addition to my response to the public consultation, responses were received from:

The Alliance Party of Northern Ireland

The Bar of Northern Ireland

The Director of Public Prosecutions for Northern Ireland
Jonathan Hall KC (Independent Reviewer of Terrorism Legislation)
The Law Society of Northern Ireland

MI5

The Northern Ireland Human Rights Commission

The Office of the Attorney General for Northern Ireland

The Office of the Lady Chief Justice of Northern Ireland

The Police Service of Northern Ireland (PSNI)

Professor Clive Walker (Centre of Criminal Justice Studies, University of Leeds)
Sinn Féin

The Superintendents Association of Northern Ireland (SANI)

The Ulster Unionist Party.

9.6 When the renewal of the powers was considered in Grand Committee on Monday 5

June, 203, Lord McCrea of Magherafelt and Cookstown of the Democratic Unionist

Party asked Lord Caine:

“...only a small number of responses were made to the extension of the
order; only a very small number of representations were made. Does he have
any reason why the number was so small? Does he believe that the

community in general is willing to accept that this is a reality that has to be

carried on in Northern Ireland at this specific time?”

Lord Caine responded:

“The noble Lord, Lord McCrea of Magherafelt and Cookstown, asked about
the low level of responses. He might be surprised to hear that the response
rate of 15 was an improvement on 2021 by the huge number of two, so we
may be going in the right direction. In addition to those responses, the
Northern Ireland Office also wrote to 38 other relevant organisations. The
relatively small number of responses is probably a reflection of the fact that

for most people in Northern Ireland, sadly and regrettably, these non-jury
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9.7

9.8

trial provisions are non-contentious and the need for them is widely accepted

across the community.*””

Of the responses to the consultation, nine supported or accepted the extension of NJT
provisions under the JSA, two objected to the extension, and four neither clearly

supported nor objected.

The full text of my response to the consultation is at Annex R. The key points in my

response to the consultation was as follows:

e The working group on non-jury trials produced two reports. The first of these

was at the request of my predecessor David Seymour CB, who asked for their
views on how to drive down the numbers of NJTs in Northern Ireland. The
second was at my request and considers the indicators that might be used to
determine whether the security situation warranted the demise of the JSA

provisions for NJTs.

On the first question of how to drive down the numbers of NJTs, | am not
convinced that the numbers can be driven down further. Chief of these reasons
is that the Public Prosecution Service already operates a rigorous review of all
applications and is averse to refusing a non-jury trial certificate where the
statutory criteria are met and there is a real (as opposed to a fanciful) risk of jury
tampering or bias is very low since the Director is has discretion to issue a
certificate in those circumstances under Section 1 of the JSA in line with Lord

Kerr in Hutchings.

Jonathan Hall KC points out that Lord Kerr in Hutchings was not referring to any
risk to the administration of justice, but rather to the type of risk described in

Jordan as a “real risk”, not a “remote or fanciful possibility”, “a real (as opposed

to the remote or fanciful) possibility of jury bias”... | support Jonathan Hall’s view

4Thttps://hansard.parliament.uk/lords/2023-06-05/debates/CF5F85F D-BF9E-48AF-B48C-

9D691ABEC77B/JusticeAndSecurity(Northernlreland)Act2007 (ExtensionOfDurationOfNon-

JuryTrialProvisions)Order2023
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that some immediate amendment to the PPS guidance to: a. distinguish

between a real risk and a remote or fanciful risk; and b. explain that the

purpose of considering the risk to the administration of justice is to identify the

risk to the fairness of the proceedings*®.

e The second working group report considered the indicators that might be used to

determine whether the NJT provisions under the JSA should be renewed. |

recommended that the Secretary of State consider using a regular (six-monthly)

intelligence-based assessment of risk alongside the indicators set out in Figure

9.1.

FIGURE 9.1 INDICATORS FOR NON JURY TRIAL PROVISIONS RENEWAL

Year

INDICATOR

20-21

21-22

22-23

deaths due to the
security situation

1

0

paramilitary-style
shootings and assaults

18

12

1949

security-related
incidents

numbers via NIHE of
homeless due to
intimidation

149

19430

numbers of offences of
intimidation or threats
to harm witness per
year

persons detained in
Northern Ireland under
Section 41 of the
Terrorism Act 2000

16

13

NJT cases as a
percentage of all Crown
Court cases

9 NJT trials

13 NJT trials

certificates issued and
refused for NJTs by the
Director of Public
Prosecutions

16 certificates issued

22 certificates issued

percentage of NJT cases
in which each condition
met

average percentage of
cases in which each
condition met

8 These amendments were made in January 2023.

49 https://www.bbc.co.uk/news/uk-northern-ireland-67443033

50 https://www.communities-ni.gov.uk/topics/housing-statistics
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e |set out why | favour a revised CJA regime modified according to the results of a
review of the operations of the CJA in England and Wales to establish the range
of methods in use to manage risk to juries and any difficulties in jury trials faced
in cases of organised crime or gang-related cases. Such a review could point to
any need for modifications to the CJA NJT provision in order to render it fit for
purpose in Northern Ireland whilst ensuring that NJT provision was consistent
throughout the UK; or it may demonstrate the adequacy of CJA provision for jury

trial even in cases of organised crime and gang-related prosecutions.

9.9 The matter of whether provisions for trials without a jury in Northern Ireland could be
extended for a further two years until 31 July 2025 was put before the Grand
Committee. On Monday 5 June 2023 Lord Caine, the Parliamentary Under-Secretary of
State, Northern Ireland Office pointed out that the Justice and Security (Northern
Ireland) Act 2007 (Extension of Duration of Non-jury Trial Provisions) Order 2023 was
the eighth extension of these powers since they came into operation in 2007. He
assured the Committee of the continued necessity of these provisions for a further
two years and set out the results of the consultation and the recommendations of the

working group for the use of indicators.

9.10 Lord Caine also pointed out that:

“... this Government remains committed to bringing an end to these
provisions when it is safe and compatible with the interests of justice to do

so. We firmly believe, however, that now is not the time to take this step.”>!

9.11 Baroness Ritchie of Downpatrick remarked that:
”"Some 29 years after the ceasefires and 25 years since the Good Friday
agreement, it is worrying that there is still a need for an extension of such a
power. Although | am not personally opposed to this legislation, | feel that

non-jury trials should be an exception rather than the rule.”

51 https://hansard.parliament.uk/lords/2023-06-05/debates/CF5F85FD-BF9E-48AF-B48C-
9D691ABEC77B/JusticeAndSecurity(Northernlreland)Act2007 (ExtensionOfDurationOfNon-
JuryTrialProvisions)Order2023
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9.12

9.13

9.14

Lord McCrea remarked that:
“Not one of us from Northern Ireland would desire to have this legislation on
the statute book at all; we would love to see its end.” Baroness Suttie said: “I
add my voice to those saying that this eighth extension of these provisions is

deeply to be regretted.”

Lord Murphy of Torfaen said:
“it is still a grave and terrible thing to take away the right of a citizen of the
United Kingdom to have a trial by jury, which goes back many centuries. Of
course, | understand why this occurred.>?”

Lord Murphy went on to say:
“I hope the Minister will go back and reflect on what the Committee has said
about reviewing the situation with non-jury trials over the next two years. |
know there is a working party. | hope it actually operates and that the next
time, if we are spared, we come to renew this legislation, we might not have

to do so, but at the moment, we do.”

Lord Caine responded:
“I share the frustration of noble Lords in having to bring this order back for an eighth
time since 2007, when the Justice and Security (Northern Ireland) Act was passed by the
Government of which the noble Lord, Lord Murphy of Torfaen, was a distinguished
member. We all share the aspiration that this will be the last time that we have to do it,
but the reality of the situation in Northern Ireland as we find it today is that there
remains a significant risk of intimidation of jurors and witnesses, and therefore | am
afraid there is no alternative at present... Of course, | will reflect on the operation of the
non-jury trial provisions. Like them, | hope that in two years’ time, it will no longer be
necessary to bring forward the provisions, but, alas, | think we are all far too well aware
of the current security situation, much improved though it is—we are a long way from
the old Diplock system... In my opening speech, | gave the figures for the reduction in
the number of non-jury trials since the mid-1980s. It is a considerable change, but we

still have a distance to go. We all hope that that distance can be travelled—and

52 https://hansard.parliament.uk/lords/2023-06-05/debates/CF5F85FD-BF9E-48AF-B48C-

9D691ABEC77B/JusticeAndSecurity(Northernlreland)Act2007 (ExtensionOfDurationOfNon-

JuryTrialProvisions)Order2023
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relatively quickly—but unfortunately, we are not there yet, which is why these
provisions are very necessary in Northern Ireland...”>3

The motion was then agreed.

9.15 The Draft Justice and Security (Northern Ireland) Act 2007 (Extension of Duration of
Non-jury Trial Provisions) Order 2023 is set out in the 38" report of the Secondary
Legislation Scrutiny Committee®. This was laid before parliament on 15th of June
2023 coming into force on 16th of June thus renewing the provisions for non-jury

trials under the JSA from the end of July 2023.

9.16 Since these powers are renewed on a biannual basis, | repeat the recommendations
of the 15 report, namely that:
e appropriate arrangements for the DPP to have sight of the full security

assessments, should he wish to do so®>, so that he has full and focussed

information on which to base his judgments; and

e on the occasion of the next renewal, in addition to the results of the public
consultation, | advocate that the indicators set out in Figure 9.1 above are
reviewed as part of the decision-making process;

e that, on the occasion of the next consideration of renewals, a date for the final
expiry of the powers be considered and notice provided to the agencies to

facilitate their preparation for such an expiry.

9.17 Irecommend that, on the expiry of the powers and the public consultation on their
renewal, that a broader range of human rights and advocacy organisations submit

their views to that consultation. Not all the organisations who have met with me to

53 https://hansard.parliament.uk/lords/2023-06-05/debates/CF5F85FD-BF9E-48AF-B48C-
9D691ABEC77B/JusticeAndSecurity(Northernlreland)Act2007(ExtensionOfDurationOfNon-
JuryTrialProvisions)Order2023

54 https://committees.parliament.uk/publications/39905/documents/194510/default/ page 27

55| hote that the PPS believe that since this level of threat assessment would not be available publicly that it is
preferable in the interests of transparency that the Director is able to rely upon relevant assessments that are
in the public domain. Nonetheless, A fuller assessment should, in my view, be available should he wish to
consult it, given that the PPS already views the intelligence material relating to each case, which is not in the
public domain, in determining whether or not to issue a certificate.
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9.18

9.19

9.20

oppose non-jury processes made submissions in 2023 and this risks creating a false

sense of the range of opinion on the matter.

In the 15 report, | recommended that consideration be given to ultimately
replacing the JSA provisions with a CJA regime modified in Northern Ireland, to take
account of local conditions, where modifications are identified and made on the basis
of a UK wide review of CJA provisions in the light of organised crime, which is
ubiquitous throughout the UK. Such a modified CJA regime could ease the transition

towards the termination of the JSA 2007 provisions.

Currently there are 34 active non-jury cases in the Crown Court. Of these, 18 are
awaiting trial, 3 are currently at trial, 8 await sentencing, 1 is not yet arraigned, 1 is
listed for review and in 3 cases a bench warrant has been issued. In the 15 report, |
recommended that the PPS include a range of information on NJTs on their website
including information about the legislation pertaining to non-jury trials and how it is
used. In the interests of transparency, | repeat this recommendation and urge the
PPS to include information on the numbers of NJTs (and their proportion of all trials)

in their annual reporting.

Jonathan Hall notes, however that the current PPS’s Staff Instruction which provides
guidance on non-jury trial certification, included as Annex G to the 14 report:
e does not distinguish between a real risk and a remote or fanciful risk.
e does not explain that the focus of considering the risk to the administration of
justice is the risk to the fairness of the proceedings.
| echo his recommendation that the PPS Staff Instruction be amended to properly
reflect the approach of the Supreme Court’s view, and welcome the PPS declared

intention to do so.>®

REVIEW OF NJT CASES - TERMS OF REFERENCE

9.21

This review of NJTs is, in the words of David Seymour CB “...limited to a high level
engagement with the key stakeholders in this process, to better understand the

overall effectiveness of the procedures currently in place to issue a NIT certificate.”

%6 This was completed in January 2024.
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This involves examination of “a small, retrospective sample of information which has
led to a NJT certificate being issued” so that the necessity for the system may be
assessed. The review also examines cases where a NJT certificate is granted to see if
alternative juror protection measures are routinely considered as part of the
determination. It also provides an oversight of other relevant indicators such as any
noticeable trends in the type of defendants or offences, which routinely receive NJT
certificates; the views of external parties such as academics or human rights
organisations on the use of NJTs and; whether any improvements could be made to

existing processes (summary of 14.2 of tenth report).

PROCESS OF DETERMINATION
9.22 The process of determining whether a NJT certificate is to be granted is set out in
detail in Arthurs [2010] NIQB 75 and at paragraphs 19.1-19.5 of the tenth report and
again at paragraph 9.64 of the 15" report. In brief, it is as follows:
® PSNI compile a case file including summary of case, details of offence and
circumstances of the accused and whether any of the 4 conditions are met
e Fileis sent to PPS
® PPS writes to PSNI asking whether conditions are met
e |Intelligence material is reviewed
e Application for NJT certificate compiled by Prosecutor and sent to PPS

o File sent to DPP who makes the decision.

CONDITIONS
9.23 Under the JSA 2007, each case must meet one or more of four conditions in order for
a NJT to be established (see Annex G for more detail):

e Condition 1 — the defendant is, or is an associate of, a person who is a member of a
proscribed organisation, or has at any time been a member of an organisation that
was, at that time, a proscribed organisation.

e Condition 2 — the offence or any of the offences was committed on behalf of the
proscribed organisation, or a proscribed organisation was otherwise involved with, or
assisted in, the carrying out of the offence or any of the offences.

e Condition 3 —an attempt has been made to prejudice the investigation or prosecution

of the offence or any of the offences and the attempt was made on behalf of a
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proscribed organisation or a proscribed organisation was otherwise involved with, or
assisted in, the attempt.

e Condition 4 — the offence or any of the offences was committed to any extent
(whether directly or indirectly) as a result of, in connection with or in response to
religious or political hostility of one group of persons towards another person or

group of persons.

9.24 Should one or more of four conditions be met, the Director applies the second test:
whether there is a risk to the administration of justice. Where a case meets these two
tests a Certificate to be issued. Figure 9.2 shows the conditions met for cases
considered in this review period. The full guidance, including the four conditions to be

met in order to determine whether a NJT certificate should be issued, is included at

Annex G.

Figure 9.2 Non Jury determinations August 2022- July 2023
Referenc | Decision Date Conditions
e
1039241 | Granted 15/08/2022 1&2
1017390 | Refused 15/08/2022
982897 Granted 15/08/2022 18&2
998620 Granted 06/09/2022 1&2
965534 Granted 15/09/2022 1,2&4
1040732 | Granted 13/10/2022 1&2
1100205 Granted 29/11/2022 1&2
1077323 Granted 30/11/2022 1,2&4
993352 Granted 01/02/2023 1&2
1096909 | Granted 07/02/2023 1&2
989112 Granted 08/02/2023 1,2&4
1101138 | Granted 10/02/2022 1&2
1039370 | Refused 16/02/2023
1041422
104498
1043266
1041195
1097642 | Granted 18/05/2023 1
1062163 | Granted 24/04/2023 1&2
1096478 | Granted 05/05/2023 1&3
1112559 | Granted 10/05/2023 1,2&4
1111656 | Granted 21/8.23 1
1038564 | Refused 01/06/2023
1114367 | Granted 29/06/2023 1
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9.25

1096775 | Granted 22/06/2023 2&3
1091597 | Granted 20/07/2023 1,2&4
1057828 Refused 27/06/2023

1112000 | Granted 20/07/2023 1&2

In this review period, 25 files were considered by the DPP of which one involved 5
individual defendants. In 20 of these cases, the DPP issued certificates allowing a NJT
to proceed and in 4 cases, including that of the joint case he refused to issue
certificates.

e There has been a decrease from 21 in the last review period to 20 in this period
in the number of certificates issued;

e In all but three of the cases were a certificate was issued, more than one condition
was met;

e Condition 3 (where an attempt has been made on behalf of a proscribed
organisation to prejudice the investigation or prosecution) was met in two cases.
Condition 3 represents the most direct and compelling case for a NJT;

e Condition 4, the offence/s committed were connected to religious or political
hostility, was used in 5 cases compared with 3 cases in the last review period;

® As in the last review period, Condition 1, that the defendant is believed to have
paramilitary links continues to be the most frequently met condition.

e Yet again this year, Condition 2, where there is a paramilitary link, is the second

most frequently relied on condition.

ANALYSIS OF CASES

9.26

9.27

| reviewed applications for NJT certificates in the period 1 August 2022 to 31 July 2023
and out of the 24 files, | selected 10 for a detailed review. | examined all four cases
where a certificate had been refused including the joint case involving five individuals.

| then randomly selected a further six cases for review.

In each case considered whether in each case a robust determination had been made
as to whether and how they met the conditions. | reviewed the police intelligence files
supporting each case and whether the use of alternative juror protection measures
were being routinely considered. In relation to jury protection measures, | note that in

one case a senior prosecutor notes that "it is considered that jury measures, in
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9.28

9.29

9.30

9.31

particular sequestration or screening give rise to a risk of an incurable compromise of
the jury’s objectivity in the above case.” This comment was repeated in other cases.
Lord Kerr remarked in R. v Mackle®” on the costs of providing protective measures for
juries — costs that have increased since then in a climate of diminishing police
resources — and the impact of such measures on jury perceptions of the accused. This
raises the question of whether, in any circumstances, could jury measures be used,
given the costs or protective measures and the risks they could pose to jury
impartiality. | am unaware of any case where such measures have been used and note
the objections to anonymity being sufficiently protective given the size of Northern
Ireland. If it is the case that protective measures can never be used for any or all of
these reasons, deliberations on their use in each case are redundant. | recommend
that the PPS clarify their position on this issue, given that the obstacles to the use of

protective measures are unlikely to change.

In reviewing each case, | then looked for sufficient evidence in the file to suggest that

there was jeopardy to a fair trial.

In the case of one refusal, there was reassuring evidence of a rigorous internal process
of decision-making within the PPS where the DPP ultimately refused a certificate
where even though condition 1 was met, the charge was not related to a security

issue.

In another case where a certificate was granted, | had some concerns about the age of
the intelligence material supporting condition 1, and a second concern that the
paramilitary organisation to which the defendant was allegedly affiliated some years
previously was not currently considered to be active. It was also unclear whether the

offence was criminal or paramilitary in nature.

The PPS have carefully considered instances where the police have reason to believe
that there has been intimidation of a witness. | recommend that in such
circumstances the PPS consider whether the evidence of intimidation is sufficient to

warrant relying on Section 44 of the Criminal Justice Act 2003 (CJA).

57 R. v Mackle (Benedict) [2007] NICA 37, [2008] N.I. 183
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9.32

9.33

9.34

In other cases, there is consistent evidence that the PPS carefully considers the details
of each case, how each condition is met and whether there is a risk to the
administration of justice. It is clear that even where a defendant is a member of a
proscribed organisation, or where the membership is unrelated to the alleged crime,
the PPS may not issue a certificate if they deem there is no such risk. In other
instances, a certificate was issued when the risk was that a proscribed organisation
would attempt to pervert the course of justice on behalf of a benefactor. Similarly, |
was impressed with the differentiation between paramilitarism and organised crime in

determinations about the issuing of certificates.

In this review period, | am satisfied that the procedures and scrutiny with which each
case was considered is commensurate with the kind of deliberation and care

warranted by the gravity of the decision to deny the right to jury trial.

NJT TRENDS OVER TIME

Figures 9.3 and 9.4 show the numbers of NJT certificates issued by year since the
passing of the JSA and the pattern of the conditions met in each year. In Table 9.3, the
number of certificates issued in this review period has decreased slightly with a

corresponding increase in the number refused.

Figure 9.3: Certificates issued and refused for NJT by the DPP (2007-2022)
YEAR CERTIFICATES ISSUED CERTIFICATES REFUSED
2007 12* 2

2008 25 2

2009 11 0

2010 14 0

2011 28 0

2012 25 3

2013 23 3

2014 14 1

2015 15 0

2016 19 1

2017 22 1

2018 17 1

2019 13 1

2020 11 2

2021 16 1

2022 21 3

2023 20 4/8

Source: Northern Ireland Director of Public Prosecution’s Office
*Provisions under the 2007 Act were brought into effect on 1 August 2007
** Figures are provisional, to 31 July 2023.
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9.35

9.36

Lord Caine reported to the Grand Committee®® that “in 2021 only 0.6% of all Crown
Court cases were conducted without a jury; that is, eight out of 1,358”. Yet, whilst this
is correct, it is also clear in Figure 9.3 that double that number of certificates were
issued. Delay in the courts system means that there is, as in other types of cases, a
backlog of non-jury trial cases. In June 2023, Criminal Justice Inspection Northern
Ireland’ Chief Inspector “called for a ‘fundamental reset’ within the Police Service of
Northern Ireland (Police Service) and the Public Prosecution Service for Northern
Ireland (PPS) to improve the quality of prosecution files and speed of case
progression.’>? Of the 20 cases where certificates were issued in this review period,
the PPS informed me that in seven cases there were pleas or findings of guilty; in one
case there was an acquittal after trial; three cases have dates fixed for trial and nine

others have not yet reached trial stage.

In Figure 9.4, it is apparent that conditions 1 and 2 are still the most frequently used

with conditions 3 and 4 used much less frequently. This pattern is consistent over

time.
Figure 9.4 Conditions met in NJT cases 2007-2023
Year Number of Cases in which Condition Met Certificates Issued
Condition Condition Condition Condition
1 2 3 4

2007 12 6 3 4 12
2008 24 16 3 4 25
2009 11 7 0 2 11
2010 13 9 2 3 14
2011 27 23 4 8 28
2012 21 16 1 10 25
2013 22 16 3 21 23
2014 18 12 0 16 18

58 https://hansard.parliament.uk/lords/2023-06-05/debates/CF5F85FD-BF9E-48AF-B48C-
9D691ABEC77B/JusticeAndSecurity(Northernlreland)Act2007(ExtensionOfDurationOfNon-
JuryTrialProvisions)Order2023

59 https://www.cjini.org/Thelnspections/Inspection-Reports/2023/Apr-June/File-Quality,-Disclosure-and-Case-
Progression-and
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Figure 9.4 Conditions met in NJT cases 2007-2023
Year Number of Cases in which Condition Met Certificates Issued
Condition Condition Condition Condition
1 2 3 4

2015 14 13 0 7 15

2016 10 11 0 7 11

2017 9 6 0 8 9

2018 16 12 0 14 17

2019 10 9 0 8 13

2020 10 7 2 4 11

2021 15 10 1 12 16

2022 11 10 0 3 21
2023** 19 16 2 5 20

Total 262 199 21 130 (total grounds)

%age 43% 33% 3% 21% % of all conditions used
Source: Northern Ireland Director of Public Prosecution’s Office

PSNI RESPONSE TIMES

9.37

9.38

The Community Safety Department of the PSNI advised that in the previous review
period, the average response time by the PSNI to requests for further information by
the PPS in relation to NJT cases was 78.8 days or 11 weeks. Unfortunately, | have been
unable to establish the response times for the last two review periods. This is
concerning given that the marked increase in the last known response time from the
previous rate. Again, | recommended that the PSNI establish the current response
time, examine the reasons for any increased delay in response times, and take steps
where possible to recover the slippage.

In the last report, | expressed concern about the long delay in bringing some cases to
trial. | note that Criminal Justice Inspection Northern Ireland (CJINI) commented on

the limited impact of efforts made to reduce this delay.
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PART 3 — CONCLUSIONS

10.1 As | concluded in the 15% report, the right to a fair trial is a fundamental principle in

10.2

10.3

law that can only be dispensed with in the direst of circumstances. During the worst
years of the Troubles, such trials were conducted under the Diplock system. Since the
Good Friday Belfast Agreement, there have been significant improvements to the
security situation warranting a reconsideration of the extraordinary measures
designed for more dangerous times. Whilst some risks remain, some related to
organised crime, which is prevalent throughout the UK, careful consideration must be
given to a return to the status quo ante where jury trial was the norm and the
provisions of the CJA were sufficient for the cases where there was interference to
the processes of justice. Northern Ireland has operated a system of non-jury trials
now for fifty years so the prospect of change is daunting, since those in the legal
system have, for the most part, never operated without these extraordinary
provisions. Yet the normalisation of such departures from the principles of fair trial is
dangerous and dilutes the democratic values on which the system is based. Whilst the
current system is operated impeccably by the PPS, it is to be hoped that they can
relinquish the JSA provisions in the near future and revert to the system pertaining in

the rest of the UK.

Likewise, the stop and search under the JSA are intrusive and more extensive than
other police powers, hence the requirement for this review. According to some legal
opinions, other ‘reasonable suspicion’ powers are sufficient and JSA stop and search
powers should be retired. The security threat in Northern Ireland is not at a level
comparable to that in the rest of the UK and violent paramilitarism has not ended,
justifying the continuation of JSA powers. Once paramilitarism is ended and there are
some improvements to security, JSA stop and search powers should be immediately

retired. | look forward to that time.

My recommendations are listed in the executive summary at Section 2 of this report.
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ANNEX A Acronyms

AAD Action Against Drugs

AEP  Attenuating Energy Projectiles

ANP  Arm na Poblachta

BWV Body Worn Video

CAJ  Committee for the Administration of Justice
CIA Community Impact Assessment

CIRA  Continuity IRA

CiT Communities in Transition

CJINI  Criminal Justice Inspection Northern Ireland
CJPOA Criminal Justice and Public Order Act 1994
CLC  Children’s Law Centre

CMP  Closed Material Procedure

CRN  Catholic National Republican

CRN  Community Resolution Notice

DOJ Department of Justice

DPIA Data Protection Impact Assessment

DPP  Director of Public Prosecutions

DR Dissident Republican

DUP Democratic Unionist Party

DV Developed Vetting

EA Education Authority

ECHR European Convention of Human Rights

EOD Explosive Ordnance Disposal

EPPOC Executive programme for tackling paramilitary activity and organised crime
EU European Union

EWCA England and Wales Court of Appeal

FETO Fair Employment and Treatment (Northern Ireland) Order
FCIA  Full Community Impact Assessment

FOl  Freedom of Information

GDPR General Data Protection Regulation
HMICFRS Her Majesty’s Inspectorate of Constabulary and Fire and Rescue Services

HMP Her Majesty’s Prison
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IAG
IDPP
IED
IOPC
IRA
IRC
IRTL
JSA
KC
LCC
MACR
MDA
MOD
NCA
NIA
NICA
NICCY
NICS
NIHRC
NIO
NIPB
NIQB
NIRA
NIRT
NJT
NISRA
OASA
ONH

Independent Advisory Group ICO Information Commissioner’s Office
Director of Public Prosecutions in the Republic of Ireland
Improvised Explosive Device

Independent Office for Police Conduct

Irish Republican Army

Independent Reporting Commission

Independent Reviewer of Terrorism Legislation
Justice and Security (Northern Ireland) Act 2007
King’s Counsel

Loyalist Community Council

Minimum Age of Criminal Responsibility

Misuse of Drugs Act 1971

Ministry of Defence

National Crime Agency

Northern Ireland Act

NI Court of Appeal

NI Commissioner for Children and Young People
NI Court Service

Northern Ireland Human Rights Commission
Northern Ireland Office

Northern Ireland Policing Board

NI Queen’s Bench

New Irish Republican Army

Northern Ireland Related Terrorism

Non-Jury Trial

NI Statistics and Research Agency

Offences Against the State Act, Republic of Ireland
Oglaigh na hEireann

PACE NI Police and Criminal Evidence (Northern Ireland) Order 1989

PCTF

POFA
PONI

PPS

Paramilitary Crime Task Force
Protection of Freedoms Act 2012
Police Ombudsman for Northern Ireland

Public Prosecution Service
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PPDG
PSA
PSNI
PPS
PUL
SCC
TACT
TSG
UKSC
VDRs
YIAG

Police Powers Development Group
Paramilitary Style Attack

Police Service of Northern Ireland

Public Prosecution Service

Protestant Unionist Loyalist

Special Criminal Court, Republic of Ireland
Terrorism Act 2000

Tactical Support Group

United Kingdom Supreme Court

Violent dissident republicans

Young People’s Independent Advisory Group

VBIED Vehicle Borne Improvised Explosive Device
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ANNEX B - Organisations and individuals consulted

The following organisations and individuals were met

Government

Madeleine Alessandri, Permanent Secretary, Northern Ireland Office

James Crawford, Political and Security Director, Northern Ireland Office

Officials from the Political Affairs and Security and Protection Group

Adele Brown, Director of the Northern Ireland Executive’s Cross-Departmental Tackling
Paramilitarism, Criminality and Organised Crime Programme

Irish OASA Review Group

Policing/Security

Simon Byrne, and Jon Boutcher Chief Constables, Police Service of Northern Ireland and
members of the senior management team.

Officers from C3 Intelligence Branch, Operational Support Department and Statistics
Branch, PSNI

Staff of 38 (Irish) Brigade and NI Garrison

Director V and staff, MI5

John Wadham, Human Rights Advisor, Northern Ireland Policing Board

Adrian McNamee, Director of Performance, Northern Ireland Policing Board
Performance Committee, Northern Ireland Policing Board

Police Ombudsman’s Office

Police Community Safety Partnership Managers

Legal

Stephen Herron, Director of Public Prosecutions, Public Prosecution Service for Northern
Ireland

Michael Agnew, Deputy Director, The Public Prosecution Service for Northern Ireland
Tom Murphy, Principal Private Secretary to the Director of Public Prosecutions for
Northern Ireland

Attorney General, Brenda King DCB

Independents

Jonathan Hall KC, Independent Reviewer of Terrorism Legislation
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Political

Gerry Kelly, Sinn Féin

Sinn Féin parliamentary group, Stormont.
Mike Nesbitt, Ulster Unionist Party

Doug Beattie, Ulster Unionist Party
Naomi Long, Alliance Party

Statutory Bodies

Independent Reporting Commission

Youth Sector
Children’s Law Centre

Northern Ireland Commission for Children and Young People

Community and Voluntary Sector

International Committee of the Red Cross

Northern Ireland Quaker Community

Daniel Holder, Committee on the Administration of Justice Northern Ireland
Darren Richardson, Sperrin Cultural Awareness Association

Traveller Project, Craigavon Travellers Support Committee

Natasha McDonagh, Connections Service Key Worker, Start 360, Ballymena
Leanne Abernethy, Restorative Practitioner, AIMS Project, Ballymoney
Kenny Blair, AIMS Project, Ballymoney

Conal McFeely, Development Executive, Rath Mér Centre, Creggan

Sean Feenan, The Reference Group

Academics

Dr John Topping, The Queen’s University of Belfast

Dr Jessie Blackbourn, Durham University

Professor Donncha O’Connell, University of Galway

Group Meetings

Non-Jury Trials Working Group, Northern Ireland Office

Authorisation Review Working Group, NIO and PSNI
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ANNEX C

SUMMARY OF POWERS

Annex C:

Summary of Police Powers in the Justice and Security (Morthern Ireland) Act 2007 (2007
Act) and Terrorism Act 2000 (TACT 2000)

Part 1

This summary sets out the powers in the Justice and Security (Northern Ireland) Act 2007
(2007 Act) which are used by the PSMI and which are covered in the Code of Practice. For a
full description of the powers reference should be made to the relevant section of the 2007
Act. More details on how the powers should be exercised are set out at the relevant
sections of the Code.

Section| Fower

Orandisw

IReconds

21

21{1} A constable may stop
5 person for so long as is
necessary to question him o
sscertain his id=ntity and
mowEments.

This powsr allows 5 police officer to stop
and question 3 member of the public to
establish their identity and rmovernsnts.

People stopped and questioned may be
asked for their name, date of birth, and
sddress. They may slso be asked for
entification. They may b= asked to give
details of their recent movements.

A person commits an offznce and may
b= prosscuted if they fail to stop when
required to do so, if they refuss to
answar 3 quastion addressed to themn
under this section or if they fail to answer
to the b=st of his ability 3 question put to
him.

4 record of each stop and
fusstion rmust be made.

[The record will include details of
he p=rson's nams, when they
vere stoppsd and guestionsd,

nd the officer numbsr of the
pofice officer who conducted the
top and guestion.

[Cfficers should inform thoss who
hawve been stopped and
jyusstion=d how they can obiain &
icopy of the record if required.

231} A constable may entsr
sy premisss if he considers
it necessary in the courss of
opersfions for the
presenvation of pesce and
the maintensnce of order.

This powsr allows 3 polics officer to
=nter premises 1o keep the pesce or
maintain order.

If the premises is a bwilding (3 structurs
with fiour walls and a roof), the palice
officer generally requirss prior
suthorisstion, either oral {from a
Supsnintendent or sbowe) or writtzn
{frarm an Inspsctor or sbowe).

Howewer in circumstances whers it is not
ressonably practicsbls to obtsin an
suthorisstion (for sxampls, where there
15 an urgent need to enter 3 building to
CrESenve peace or maintsin order)
officers can entzr a building without prior
suthorisstion.

1% record of each entry into 3

building rust be made. Records

E1re niot required for any premizes
her than buildings.

Records must b= provided as
Ls-:u:-n a5 reasonably practicable to
he ocwner or oczupier of the
bailding.

IDtherwise the officer should
inform the ownsr or occupier how
to obtain 3 copy of the record.

[The record will include the
drzss of the building {if
known}, s location, the dats and
ir= of entry, the purposs of
ntry, the police number of =ach
icer entering and the rank of
hie suthorising officer (if anyl.
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Cranis

[Records

24/Schadule
3

Paragraph 2: An officer
may entzr and search

ny premisss for the
purpose of ascaraining
yhether thers are any
munitions wnlswiully on
he premis=s, or
yhether thers is any
Jireless apparatus on
he premises.

This powsr allows officers to enter and
search any premises for munitions or
wireless spparatus.

For am officer to enter a dwelling, two
conditions must b= met: (i) he must
reasonably suspect that munitions or
wireless spparaius are in the dwelling
(i} hie must have suthorisation from an
officer at lzast the rank of Inspectar.

Cficers may be accompanisd by other
persons during the courss of a search.

During the courss of a search, officars
may make reguirsments of anyone the
premisss or anyons who enters the
premis=es 1o remain on the prems For
=xample, movement within the
premises may be restricted, or entry in
the premises not permitted. A parson
cornmits an offence and may be
prosecuted if they fail to submit to a
requirement or wilfully obstruct or se 1o
frustratz a search of premises.

A requirernant may last wp to four
hours, unless extendsd for a further
four howrs if an officer at least the rank
of Superintendent considers it
MECEsSany.

A written record for each seanch
of pramises must b= mads,
unless it is not reasonably
practicable to do so. A copy of
thiz record will be given to the
p=rson who sappears to the officer
1o b= the occupier of the
Dremisss.

The record will include the
addrzss of the premises
searched, the date and time of
the search, any damage caus=d
during the course of the search
and anything seized during the
search. The record will also
nclude the name of any person
on the premises who appears to
the officer to b= the occupier of
the premizas. The record will
prowide the officer’s police
number.

24Schedule
3

Paragraph 4. A
iconstable may search 3
p=rson (whethar or not
[that person is in a
public place) whorm the
izonsiable ressonably
usp=cts 1o have
munitions unlzwfully
yith hirm or 1o hawe
vireless apparatus with
him.

This power allows officers to search
p=ople who they reasonably suspect to
hawe munitions or wirzlsss apparatus.

sormaons is in 3 public placs.

If s=arches take plsce in public, officers
can only reguine Someone o remaove
their hesdgear, footwear, outer cost,
iackst or glowes. The person may be
d=tained for a5 long as is reasonably
required for the s=arch 1o b= carried
cut. The s=arch may be 3t or near the
place where the person is stopped.
‘Searches may also be conductied of
p=ople travelling in wehicles.

Searches can take place whether or noq

A writben record of each stop and
search must be made.

The officer should inform the
p=rson how to obfain a copy of
the record.

The record will include details of
the person’s name, when they
were stopped and searched, and
the officer number of the police
officer who conducted the stop
and search.
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[Cveriisw

Records

Paragraph 44010 A
enior officer may pive
2415 chedulelan authorisation under

[This power allows 3 s=nior officer to authorise
Eiﬁ:ers to stop and s=arch people for munitions
rwirzless apparatus in spacified locations.

| s=ndor officer can only make an authorisation if]
he reasonably suspscts that the safety of any
p=rson may be endangersd by the use of
munitions or wirgless apparatus. Hea must also
rezsonably consider that the authorisation is
necessary to prevent such danger, and that the
pecified kcation and duration of the
uthorisation is no greater than necessary.

[The suthorisstion lasts for 48 hours, unless the
|S=cretary of State confirms it for 3 period of up
o 14 days from whean the authorisation was first
|1ma|:|e. The Secrstary of State may also restrict

A& written record of each
stop and search must be
made.

The officer should inform
the p=rson how to obtain
3 copy of the record.

3 hiz paragraph in he ares and duration of the autherisation o |The record will include
relstion to & specified  [cancsl it altogether. details of the person's
23 or place. name, when they were
[Whil=t an authorisation is in place, officers may  [stoppsd and searchead,
|stop and search people for munitions and 3nd the officer nurber of
lwireless spparatus whether or not they the police officer who
reasonably suspect that the person has conducted the stop and
munitions or wirgless apparatus. search.
|S=2anches may take placs in public. Officers may
k the person being searched to remove their
hesdgesr, footwear, outer cost, jacket or gloves.
[The p=rson may be detained for a5 long as is
ressonably nequired for the search to be camied
lout. The s=arch may be st or near the place
twhere the person is stoppad. Searches may slso
b= conducted of people travelling in vehicles.
55

This summary sets out the powers in the Terrorism Act 2000 [TACT 2000} which are used by the
PEMI and which are covered in the Code of Practice. For a full description of the powers reference
should be made to the relevant section of TACT 2000, More detsils on how the powers should be
exercised are set out at the relevant sections of the Code.

Section|Fower

Yo

| e

writt=n record of each stop and

“terronist” is defined in section 40
3 person who has comrmitted ane
3 numb=sr of specified temornist
nces or 3 person who is or has
been concerned in the commission,
praparation of instigation of acts of
errorism. And the definition of
errorism” is found in section 1 of
ACT 2000,

A constable may stop and
search a person whom he
reasonably suspecis to be
3 terrorist to discover
whether hie has in his
possession anything which
may constitute evidence

shat he is & terrarist. constable may seize and retain

nything which he discovers in the
ourse of a search of a person
undsr subsection {1} or (2} and
thich he reasonably suspects may
onstitute evidence that the person
is 3 t=rronist.

earch must be made, preferably st
hie firne.

he officer should provide the written
r=card to the person searched ar, if
his iz wholly impracticable, provide the
p=rson with a unigus reference
number stating how the full record of
hie search can be sccessed. The
p=rson may request a copy of the
record within 12 months of the search.

he record is o set out all the
information lsted at paragraph 10.4 of
he Code, incheding the person’s
name, the date, time and place of the
earch, the purpose, grounds and
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Uicome of the search and the oficer g

warrant or other identification nurmbsr

nd the police station to which the
icer is attached.

written record of each stop and

A constable may search a

under subsection (1) or (2} and
which he ressonably suspects may

i5 & t=mmonist.

earch must be made, preferably at

constable may seize and retain he fime.

nything which he discowers in the
ours= of a search of a person

he officer should prowvide the written
rezord to the person searched or, if
hiz is wholly impracticable, provide the

onstitute evidence that the person ! .
p=rson with 3 unigus reference

person amested under
section 41 of TACT 2000
to discover whether he has
i their possession
anything which may
constitute evidencs that he
5 & terronst.

4322)

number stating how the full record of
he search can be access=d. The
p=rson may request a copy of the
rezord within 12 months of the seanch.

he record is 1o set out all the
mnformation Est=d at paragraph 10.4 of
he Code, including the person’s
name, the date, fime and place of the
earch, the purpose, grounds and
utcome of the search and the officar’s|
yarrant or other identification numbsr
nd the police station to which the
icer is attached.

Section |Power

Joveriza

JR=cords

‘When stopping a wehicle to
=xercise the power fo stop
3 person under section
43{1}, 3 constable may
search the vehicle and
snything inor on it o
discover whether there is
anything which may

43{4B)a

p=rson concemsad is a
terrorist

constitute svidence that the

In exercising the power 1o stop a

p=rson & constable reasonably
uspacts to be a terrorist, he may stop
vehicle in order to do so (s=ction

118{2) of TACT 2000). The powsrin
ection 43{4B}3} allows the conztable

o search that vehickz in addition to

he suspect=d person. The constable

may s=ize and retain anything which  Rwritten record to the person

e discovers in the course of such a earched or, if this is whally
earch, and reasonably suspects may Bimpracticable, provide the person
onsiitute yith a wnigue reference number

idence that the person is 3 t=rrorist. lELa1ing how the full record of the

Mathing in subs=chion (28) confers & fFearch can be '3'3':’?551 Th:fm

Jer fo search any person but the  [JFErs0n may request s copy 2

ﬁ;erm search in 15|r1§t subsection is  [r=cord within 12 months of the

in addition to the powsr in subssction [Fearch.

1} to s=arch 3 person whom the

onsiable reasonably suspects to be afThe record is 1o set out all the

information kisted at paragraph

10.4 of the Code, including the

p=rson's nams, the date, time and

person who is in the vehicle other place of the search, the purpose,

han the personis) whom the roumnds and outcome of the

onstable ressonably suspects to be s jj5earch and the officar’s warrant or

Brrorist, her identification numb=r and

ere the search takes placz in he pofice station 1o which the

pubdic, thers is no power for a icer is attached.

onziable to reguirs the person to

remove any clothing other than their

hesdgear, outer coat, jgcket and

bowes. The person or wehicle may be

written record of each stop and
earch must be made, preferably
1 the time.

he offizer should provide the

llows 3 constable to s=arch any
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stained only for a5 long as is
rexsonably required for the search to
be camied out. The search should be
i or near the place where the person
i5 stopped. A constable may, if
necessary, use reasonable force to
ercise these powsrs.

Cendisw

[Records

A constable may, if he reasonably
susp=cts that a vehiclz is being used
for the purposes of temorism, stop and
search (a) vehiclke,(b) the driver of the
wehiclz, (c) 3 passenger in the vehicle,

The definition of
“terrorism” is found in
section 1 of TACT 2000.

A constable may seize
and retain anything which
he discovers in the course
of a s=arch undsar this
section, and reasonably

A writt=n record of each stop and
search must be made, preferably st
the time.

The officer should provide the written
rezord 1o the person searched or, if
this is wholly mpracticable, provide
the person with a unigue reference
number stating how the full record of
the search can be scoesssd. The
p=rson may request a copy of the
rezord within 12 months of the search.
Aftzr s=arching an unattended
wehicke, an officer should leave a

434 |(d} anything in or on the wehicle or - - 5 - S
; : suspects may constifute  |nofice on i recoding the fact it has
E?;;::Jﬂ:;ﬁ;:ﬁ:; ?:;f;ﬁ?rﬁ;r ' |zyidence that the vehicle |been szsrched and how 3 capy aof the
wihich may constitute evidence that the Eﬂ?'"i:i?gﬁ;:?ﬁi record may be obizined.
wehiclz is being used for the purposes PUTROS -
of terrarizm. The record s 1o set out all the
A constabls may, if information list=d at paragraph 10.4 of
NECessary, Use the Code, incleding the person’s
rezsonable force to name, the registration number of the
exercise this powsr. wehiclzs, the dste, time and place of
the search, the purnpose, grounds and
outcome of the search and the
officer's warrant or other identfication
number and the police siation to
wihich the officer is attached.
Section|Fower Crvaniise Records
A s=nior officer (an assiﬁta!n chief |4 written record of each stop
constable or above) may give a0 |oed cooreh must be made
suthorisation undsr sechion 474(1) - '
A constable "":]_-' EEW'F' and EE_T_EJ' 3lin relation to a speciied area ar rreferably at the time.
person of a wehicks in 3 specifis ;i
2 o pisce forsvidence st [Eit ot o ot rar | The oficer shauld srovide the
person s of has been concarmed infy ks placs; and (b} reasonably writhen rezord to the person
the commission, praparaticn or coneiders that the authorsation js |52arched or, if this & wholly
mstigation of scts of terrorism, or necessary to prevent such an act impracticable, provide the
guidence that the vehicle 2 B2ing 304 that the specified area or place|PEr50N With 3 unigus refzrence
474 |used for the purposes of B2rmorism. (304 the duration of the number stating how the full

The specified ares or place must
b= specifizd in an authorisation
made by 3 senior police officer and
where necessary confirmed by the
S=cretary of S4ate in accordance
with section 474 of and Schedule
3B, o the Terrarism Act 2000.

suthorisation are no greater than
necessary to prevent such an act.

The suthorization may be given for
3 maxirnum peniod of 14 days, but
it will ceas= to have effect after 43
fours wnless the Secretany of State
confirms it within that period. The
Secretary of State may slso restnct

record of the search can be
acoessed. The person may
request a8 copy of the record
within 12 months of the search.

The record is 1o set out all the
information list=d at paragraph
10.4 of the Code, including the
pErson's name, the date, time
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thie ares or duration of the
authorization or cancel it
altogether,

Whilst and whers an suthorisstion
i5 in plac=, 3 constablz in wniform
may siop and search persons or
wehicles for the purpose of
discowvering whether thers is
evidence that the wehiclz is being
used for the purposes of termorism
or that the person is or has been
invale=d in terrarism - whether or
not the officer reasonably suspects
that thers is such svidence.

A szarch may be of 3 vehicle, the
driver, & passangsr, snything in or
on the wehicle or camied by the
driver or passenger, 3 pedastrisn
of anything carried by the
pedestrian.

Where the search takes placz in
public, thars is no power for 3
constable to requirs the person fo
remaows any chothing other than
their hesdgsar, footwear, outsr
coat, jackst and gloves. The
person of wehicle may be detained
only for a5 long as is reasonably
requirsd for the s2arch to be
carmied gut. The s=arch should be
at or near the place where the
parson is stopped. A constable
may, if necessary, use reasonable
forcs to exsrcise these powers.

and placs of the s=anch, the fact
that an suthorisation i in placs,
the punpose and outcoms of the
search and the officer's warrant
of ather identficstion number
and the police station to which
the officer is attached.
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ANNEX D SERVICE INSTRUCTION

Corporate Policy

SERVICE INSTRUCTION
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Policy
Cancellation
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Classification OFFICIAL
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. SERVICE INSTRUCTION

1.Introduction

The Palice Service of Northern Ireland
(PSNI) has adopted Authonsed
Professional Practice (APP) stop and

search, which provides the systematic
procedures and appropnate detection
techniques. The PSNI stop and search
policy is governed by “Service Policy 1316
Police Search’

Personnel involved in stop and search

should, where applicable:

+ Subsfitute England and Wales specific
legislation (contained in APP) with the
relevant Northern Ireland (NI) version,
and

+ Take cognisance of the following PSNI
specific guidance.

+ Take note that ports officer's
examinations and searches under
Schedule T to the Temorism Act 2000
are not govemned by this instruction
(Please refer to Examining Officers and
Rewview Officers under Schedule 7 to the

Temorism Act 2000 for guidanca in
relation fo Schedule 7 to the Terrorism
Act 2000).

2. Aims

The aim of this instruction is to ensure that
officers keep people safe whilst complying
with the law, by exercising their powers to
stop and search members of the public
fairty, responsibly, without unlawiul
discrimination and with respect and dignity,
whilst showing - We Care, We Listen,

We Act.

3. Fair and Effective Stop and

Search
Stop and search is a police power which,
when used fairly and effectively can play an
important role in the prevention and
detection of crime. Officers should note
that the pnmary purpose of stop and
search powers is to enable us fo allay or
confirm suspicions about indwiduals
without exercising powers of amest. Using
stop and search powers fairly makes them
more effective.

Whilst carrying out stop and search,
police officers will act in accordance
with the:

+ Police and Criminal Evidence
{Northern Ireland) Order 1989
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s Justice and Security (Northern
Ireland) Act 2007 and Codes of
Practise

+ Temrorism Act 2000 and Codes of

Practice;

o Misuse of Drugs Act 1971; and

+ PSHNI Code of Ethics.

The College of Policing has developed a
definition of fair and effective stop and
search in collaboration with police
practitioners, force senior officers and the
Mational Police Chiefs’ Council (NPCC)
lead for stop and search.

A stop and search is most likely to be
fair and effective when:

s The search is jusfified, lawful and
stands up to public scrutiny;

» The officer has genuine and
objectively reasonable suspicion that
sfhe will find a prohibited article or

item for use in crime;
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s The person understands why they
have been searched and feels they
have been treated with respect; and

s The search was necessary and was
the most proportionate method the
police officer could use to establish
whether the person has such an item.

Four core elements underpin this
definition:

» The decision to stop and search a

person must be fair,

s The search must be legal in basis
and in application;

» Interaction with the public during the
encounter must be professional; and

» Police use of stop and search powers
must be transparent and accountable.

4. Powers of Search

Powers requiring Reasonable Grounds
for Suspicion

Most stop and search powers e.g. Misuse
of Drugs Act/PACE 3-5 require an officer fo
have reasonable grounds for suspicion.
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This 15 defined in PACE Code A which
should be consulted for further information.

Officers must understand this definition and
know how to apply it in practice, as this will
decide whether a stop and search is lawful.

A summary of the main stop and search

powers ¢an be found at Annex A of the
PACE Code of Practice.

All officers conducting stop and search
must work through the process of PD
GOWISE. The information must be
provided to the subject before a stop and
search takes place, and must be recorded

on Body Worn Video:

+ Power used;

+ Detained for purpose of search;
+ Grounds;

s Object of the search;

+ Warrant card if not in uniform;
s |dentfication;

+ Station attached to; and

s Enfitlement to a copy of the record.
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Powers which do not require reasonable
grounds for suspicion

There are occasions when officers camy
out stop and search using legislation which
does not require reasonable grounds for
suspicion. These are likely to be counter
temorism powers under the Justice and
Security (Northern Ireland) Act 2007 and
the Terronsm Act 2000. Links to the
relevant Codes of Practice are available
above.

Whilst reasonable grounds are not required
when carrying out certain searches under
the Justice and Security (NI) Act 2007,
appropnate authorisations from senior
police must be in place.

In additien to this authonsation there must
also be a lawful basis to camy out the
search. This basis must be recorded by
the searching officer or officer completing
the form PACE 1/TA. The Origin
application allows for the selection of
brefing, incident, subject’s behaviour and
subject's location as the basis of the
search_ In addition fo selecting the basis
from the drop down list, officers must also
record a short namative regarding the basis
selected. This should be a short rationale
as to why that person has been stopped.
Officers should be aware that fo not fully
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record this basis, could lead to a breach of
the search subject/s nght to privacy under
Article 8 ECHR.

In cases where the search is of a child who
accompanies the pnncipal subject of the
search (i.e. is not the target of the search
but happens to be present in the vehicle or
at the scene), the officer must record the
reason why they decided that it was
necessary and properfionate to conduct the
search of the child, in addition to the search
of the adult subject(s)

5. Recording

Body Worn Video

All stop and search encounters must be
recorded on body worn video when such a
device is wom by the searching officer.
Any reason for not recording will be
captured on the PACE1N/TA and in the
officers Police issue notebook.

The use of body worn wideo cameras help
to reassure the public that their interactions
with the PSNI are recorded. The
technology offers greater transparency for
those in front of the camera as well as
those behind it. Body wom video allows us
to gather evidence and demonstrate our
professionalism dunng stop and search.
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PACE 1ITA

On all occasions where a stop and search
of a person or vehicle is camed out, a form
PACE 1/TA will be completed electronically
via the Ongin application, which is available
on the officers’ mobile data device.

The officer completing the form must
record the date along with the stop and
search reference number on the search
information card. This must be offered to
the person searched and will be used as
follows:

+ Where any person or persons’ vehicle
is stopped and searched.
(NB: If the person is in the vehicle and
both are searched, and if the object and
the grounds for the search are the
same, then only one record is required).

+ Where unattended vehicles are
searched (a record should be left on the

windscreen for example).

Where a technical issue prevents an officer
from recording a stop and search onto a
mobile data device, then the details must
be recorded in the officers police 1ssue
notebook for transfer when the technical
issue has been resolved. In such
circumstances the person searched must
still be issued with a search information
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card with sufficient information fo enable
details of the stop and search to be
retrieved if required at a ater date.

The outcome of 2 stop and search must
always be recorded on the PACE1/TA.

6. Supervision and Monitoring

The menitoring of the use of stop and
search powers by individual officers will
ensure they are being applied
appropniately, lawfully and fairly.
Supenvisors are required to conduct dip
sampling of all stop and search carmed out
by officers under their supervision.
Particular attention to the grounds of the
search will assess whether the search was
fair and effective. Supervisors should take
fimely and appropnate action fo deal with
any improper use of powers, such as
performance or misconduct procedures.

When monitoring the use of stop and
search, supervisors should be mindful of
the proportionality in respect of community
background and ethnic minorty groupings,
to ensure that powers are used fairly and
appropriately at all imes.

In relation to use of stop and search
powers under the Justice and Secunty

(Northem Ireland) Act 2007 and the
Terrorism Act 2000, in areas where use of
said powers is high, supervisors should
ensure that particular aftention is given to
the lawfulness and appropnateness of any
search activity. When carmying out dip
sampling in relafion to searches using
powers under the Justice and Security Act,
supervisors should ensure that the basis of
the search is recorded.

The outcome of all dip sampling of search
records must be recorded electronically for

audit purposes.

7. Children and Young People

(Officers have the power to stop and search
persons of any age. Those under the age
of 18 should be considered vulnerable due
fo age and their safety and welfare should

be paramount during any encounter.

Where officers consider it necessary to
conduct a stop and search on a child or
young person, the grounds for the search
must be clearly communicated in simple
and easy to understand language, the use
of technical or legal language should be
avoided unless required by law.
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Any decision taken to stop and search a
child must be in the best interests of that
child, taking into consideration that
exploiation of the child may be a factor in

the case

In the circumstances whereby an individual
refuses to provide their date of birthto a
searching officer, and it appears to the
officer that the individual may be under 18,
the officer should treat the individual as an
under 18 and treat as vulnerable due to
therr age, and priorfise that individuals
safety and welfare dunng the stop and
search.

Officers should be aware that not all
children of the same age will have the
same level of understanding and should
allow time for the child or young person to
ask questions before a search begins,
whilst the search is ongoing and upon
conclusion of the search. Every effort
should be made to ensure that the nghis of
the child are upheld during any stop and
search encounter. Officers must take care
not to discnminate unlawfully against any
children or young people on the grounds of
religious belief or political opinion, racial
group, age, sexual onentation, gender or
disability.
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Information cards should be prowided to the
child/children subject to the search. This
will facilitate any request for a copy of the
PACE 1/TA search record. K may be
appropnate to read or explain the content
of the information card to the child,
particulary if it is known that the child or
young person has a leaming or literacy
difficulty. K it appears obwious to the
searching officer, but not disclosed by the
child or young person, that they have a
learning or literacy difficulty, then the officer
should treat that child or young persen as if
they have a leaming or literacy difficulty.
Consideration can be taken by the
searching officer to contact an appropriate
adult if required.

Further information on considerations when
dealing with children can be found at
UNICEF.

8. Gender of searching officer
Searches and other procedures may only
be camied out by, or in the presence of,
persons of the same sex as the person
subject to the search or procedure.

A police officer who has been granted a
Gender Recognition Certificate will be able
fo stop and search an individual of the
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same gender without any reference being
made fo the fact that their gender identity
differs from the sex they were assigned at
birth.

9. Transgender

Sensifivity must be shown when conducting
searches of transgender individuals to
minimise any embarrassment, avoid
discrimination and promote equality. If any
doubts exist as to the gender of the
individual subject to the search, they
should be asked which gender they wish to
be treated and for any other information the
searching officer deems relevant to carry
out the search professionally and
appropriately for those circumstances.
Guidance on the searching of fransgender
individuals can be found in Code of
Practice C - Annex |

10. Accountability

Stop and search is scrutinised internally by
District and Departmental supervision
checks, assurance reviews and quarterly

govemnance meelings chaired at ACC level.

Extemally, stop and search 1s scrutinised
by the Northern Ireland Policing Board,
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Independent Reviewer of the Justice and
Security (NI) Act 2007 and Independent
Reviewer of the Temonsm Act 2000. The
Palice Ombudsman for Northem Ireland
may investigate complaints made by
members of public in relation to stop and
search.

11.Human Rights
Officers should be mindful that the
following articles of the Human Rights Act

1998 could be engaged dunng stop and
search:

+ Article 3 - Prohibition of forture and
inhumane freatment.

» Article 5 - Right to liberty

s Article 8 — Right to respect for private life

» Article 14 — Prohibition on discrimination

Police Officars must ensure that use of any
stop and search power is proportionate,
justified and in accordance with the
relevant Code of Pracice. Officers must
be mindful that their conduct duning stop
and search can impact on the persons
percepiion of the Police Service.
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Appendix A Flowchart Process
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ANNEX E

1)

2)

3)

4)

5)

DISTRICT/AREA EVIDENCE TO SUPPORT JSA AUTHORISATION

Refzrence Murmbsr:
BATEAZI022

District/Area Evidence to Support Authorisation to Stop and
Search — Para 4A, Schedule 3 under the Justice and Security

Act (Northern Ireland) 2007

Applicants should retain a completed copy of this form for their own records

Name of Applicant: Area Commander— (Insert name, rank, position)

Length of Request:
Please note that the duration of a request should be “no longer than is necessary”.

Requests must not be for a full 14 day period unless this is necessary. (Flease see
Explanatory Motes for more details).

Start date: Mumber of days: 14

End date: End time (if not 23.59):

Location where powers to apply (please specify):

Entire Area [¥]
Specific Area/District [ 1]
Map Attached [1

Reason for exercizging Para 4A, Schedule 3 powers:

Requesting Officers should only request the power when they reasonably suspect that the
safety of any persen might be endangered by the use of munitions or wireless apparatus,
and he / she reasonably considers the request for authonsation necessary fo prevent such

danger (Please see Explanatory Notes for more detail).

Para 4A, Schedule 3 is required:
* To prevent endangerment to perzons by the use of munitions or wireless
apparatus
+ To prevent and detect further terarist/criminal incidents
+ To protect the lives of the wider community
+ To protect the life of Police personnel

Requesting Officer:
Requesting Officers must be Area Coordinator or Designated Deputy.

Signature
Print Name/Rank

Date Signed

135




2)

3)

4)

Reference Mumbsr:
SAJSAZZ022

Request for Authorisation to Stop and Search — Para 4A,
Schedule 3 under the Justice and Security Act (Northern
Ireland) 2007

Requesting Officer Rationale [Please see Explanatony Motes for more detsils)

This iz lengthy and detailed and includes intelligence material.

Requesting Officer Contact and Telephone Number:

Aszseszment of the threat:

Requesting Officers should provide a detailed account of the intelligence and incidents
which has given rise to reasonable suspicion that the safety of any person might be
endangered by the use of munitions or wireless apparatus. This should include classified
material where it exists [Please see Explanatory Notes for more details).

Previous use of Powers:

Area Coordinaters should demonstrate that they are satisfied that previous use of the
powers has been both necessary and proportionate (Include statistics if this helps to support
the rationale).

SPECIFIC INTELLIGENCE DISSEMINATED

BRELEVANT INCIDENT 5

All Districts have been asked to examine their uze of the powers and to articulate if they feel
they need fo retain these powers, all have confirmed that they do.

The rationale for this application is based on the prevailing threat, the current intelligence
picture and recent activity, incidents and attacks in South Area. | believe that the
authorization of these powers is both necessary and proporionate to counter the prevailing
threat across xoc Area and -

To prevent endangerment to persons by the use of munitions or wireless apparatus
To prevent and detect further terrorist/criminal incidents

Tao protect the lives of the wider community

Tao protect the life of Police personnel
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| continue to monitor our use of these powers across the Area to ensure that they are used
proportionately and | have given careful consideration to this application for a further
extension.

&) Community engagement and accountability:
Ares Coordingtors should provide = detasiled account on the steps that have been tzken to engage
thoze communities that will be affected by the authorisation. Where it has not been possible to camy
out community engagement prior to authorisation, the Ares Coordinator should camy out a
refrospective review of the use of the powers (Flease see Explanatory Motes for details).

Explanatory Notes to reguesting Authorisation to Stop and Search under
Para 44, Schedule 3 of the Justice & Security Act (Northern Ireland) 2007

JSA 3

Point 2 Length of request

Start time is the time and date required by the Reguesting Officer. The mazimum period for a request is
14 days, and reguests should not be made for the maximum period unless it is necessary fo do so,
based on the intelligence about the particular threat. Reguests should be for no longer than necessary.
Justification should be provided for the length of 8 request, seffing out why the intelligence supports
amount of time requested. f & request is one which is similer to ancther mmediately preceding it,
information shoukd be provided as to why & new reguest is justified and why the period of the initial
request was not sufficient. Where different areas or places are specified within one request, different time
pericds miay be specified in relation to each of these areas or places — indeed the time period necessary
for each will need fo be considered and justified.

PSMI may suthorise the wse of section Para 44 Schedule 3 powers for less than forfy-eight hours,
however, continuous use of 48 hourdong authorisations, whereby the powers could remain in
force on a “rolling” basis is not justifiable and would constitute an abuse of the provisions.

Point 4 Reason for exercising Para 4A, Schedule 3 powers

The test for requesting J54 powers is that the person reguesting it must reasonsbly suspect that the
safety of any person might be endangered by the use of munitions or wireless apparatus and reasonably
considers the request necessary fo prevent such an act and that the areals) or place(s) specified in the
request are no greater than is necessary and the duration of the request is no longer than is necessany to
prevent such an act.

JSA 4

Point 1 If & reqguest is one which covers & similar geographical area fo one which immedistely preceded it,
information should be prowvided as to how the intelligence has changed since the previous authorisation
was made, or if it has not changed, that it has been reassessed in the process of making the new reguest,
and that it remains relevant. and why.
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Whilst it is possible to issue a successive authorisation for the same geographic areas, this will
only be lawful if it is done on the basis of a fresh assessment of the intelligence, and if the
authorising officer is satisfied that the authorisation is justified.

Foint 3

Assessment of the threat

The Requesting Officer should provide a detsiled account of the intelligence and incidents which have
given rise to reasonable suspicion that the safety of any person might be endangerad by the use of
munifions or wireless apparatus. This should include classified material where it exists. Threat
Assessments from Irish Republican Terrarism are provided by MIS via 3. Assessments of the threat to
vanous aspects of the UK infrastructure, such as aviation, ransport, military establishments are available
and if necessary should be sought. If reference iz made to MIS assessments, Requesting Officers should
ensure that these references are to current matenal.

A high state of alert may seem enough in itself to justify & request for powers; however it is important to
set out in the detail the relation betwaen the threat assessment and the decision to request.

Intelligence specific to parbicular dates may still be included, even if the relevant date has passed, if itis
still belizved to be current.

Puoint §

Community Engagement

The Requesting Officer should demonstrate that communities have been engaged as fully as possible
throughout the authorization process. Whan using the power, PENI may use existing community
engagement arrangements, However, where stop and search powers affect sections of the community
with whom channels of communication are difficult or non existent, these should be identified and put in
place.
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ANNEX F NJT STATUTORY PROVISIONS

Trials on mdictment withou! a jury

1 lssue of certificate

(1) This section in relation to a person charged with one or more indictable
offences (“the ")

(3) The Director of Public Prosecutions for Northern Ireland may issue a certificate
that any trial on indictment of the defendant (and of any person committed for
trial with the defendant) is to be conducted without a jury if -

(a) he suspects that any of the following conditions is met, and

(b) he is satisfied that in view of this there is a risk that the administration
of justice might be impaired if the trial were to be conducted with a
jury.

(3) Condition 1 is that the defendant is, or is an associate (see subsection (9)) of, a
person who -
{a) isa member of a proscribed organisation (see subsection (10)), or
(b) hasat any time been a member of an organisation that was, at that time,
ap&dw
(§) Condition 2 is that -
(a) the offence or any of the offences was committed on behalf of a
proscribed organisation, or
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(b) a proscribed organisation was otherwise involved with, or assisted in,
the carrying out of the offence or any of the offences.

(5 msbmummmmmbwumm«
prosecution of the offence or any of the offences and —
(a) the attempt was made on behalf of a proscribed organisation, or
(b) LWWW.MWMNM“\
attempt.

(6) Condition 4 is that the offence or of the offences was committed to any
M(MMuw.zaarhd.hm:ﬂuah
to or one or
(7) In subsection (6) “religious or political hostility™ means hostility based to any
extent on -
(a) religious belief or political opinion,
(b) supposed religious belief or political opinion, or
(€) the absence or supposed absence of any, or any particular, religious
belief or political opinion.
(8) In subsection (6) the references 1o persons and of newd not
w.mnwmu»mwmmm
h/] F(:’t:\tmdmbm.p«mm)hhmdm”m
(a) A is the spouse or a former spouse of B,
(b) A s the civil partner or a former civil partner of B,
(€)  Aand B (whether of different sexes or the same sex) live as partners, or

have lived as partners, in an enduring family relationship,
(d) Aisafriend of B, or

(¢) Aisarelativeof B.
(10)  For the purposes of this section an organisation is a proscribed organisation, in
relation to any time, if at that time —
(a) itis (or was) proscribed (within the meaning given by section 11(4) of
the Terrorism Act 2000 (¢. 11)), and
(b) its activities are (or were) connected with the affairs of Northemn

2 Centificates: supplementary
(1) I acertificate under section 1 is issued in relation to any trial on indictment of

a person with one or more indictable offences (“the defendant™), it
must be with the court before the arraignment of -
(a) the defendant, or

(b) any person committed for trial on indictment with the defendant.

(2) A certificate lodged under subsection (1) may be modified or withdrawn by
giving notice to the court at any time before the arraignment of —
(a) the defendant, or
(b) any person committed for trial on indictment with the defendant.

(3)  In this section “the court™ means -
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(a) hMbaththdeh

Tlutn court before which for the
o':‘:tnotmy mmmmor
() otherwise, the Crown Court.

3 Preliminary inquiry

(1) This section applies where a certificate under section 1 has been bssued In
MUmmewaomwMa-um

;uadhphhnm rt for the offence of the offences,
o . lhmﬂ?mapdld::'yymymw

M&umwmhm

In subsection (2) “preliminary inquiry™ means under the
2 W&WMW;M/I (N1 26)).
(4) Subsection (2) -

(a) applies notwithstanding anything in Article 31 of that Order,
(b) does not apply in respect of an offence where the court considers that

in the interests of a preliminary investigation should be
conducted into the under that Order, and
(€) does not apply In respect of an extra-territorial offence (as defined in

mtmdhwymmtm« 59)).

K] Court for trial

(1) A trial on indictment in relation to which a certificate under section 1 has been
issued is 10 be held only at the Crown Court sitting in Belfast, unless the Lord
Chief Justice of Northern Ireland directs that -

(a) the trial,

(b) & part of the trial, or

(€) aclass of trials within which the trial falls,
is 10 be held at the Crown Court sitting elsewhere.

(2)  The Lord Chief Justice of Northern Ireland may nominate any of the following
to exercise his functions under subsection (1)~
(a) the holder of one of the offices listed In Schedule 1 1o the Justice
(Northern Ireland) Act 2002 (c. 26);
()  aLord Justice of Appeal (as defined in section 88 of that Act).

(3) 1f a person is committed for trial on indictment and a certificate under section
1 has been issued in relation to the trial, the person must be committed -~
(a) to the Crown Court sitting in Belfast, or
() where a direction has been given under subsection (1) which concerns
the trial, to the Crown Court sitting at the place specified in the
and section 45 of the Judicature (Northern Ireland) Act 1978 (c. 23) (committal
for trial on indictment) has effect accordingly.

4) Where—
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(a) a person is committed for trial on indictment otherwise than to the
Crown Court sitting at the relevant venue, and
) ;&aﬂaﬁ“a-c&mlhmwhnuhabﬂ-
the person is 10 be treated as having been committed for trial to the Crown
Court sitting at the relevant venue.

(5) In subsection (4) “the relevant venoe”, in relation to a trial, means

(a) if the trial falls within a class in a direction under subsoction
(1)c) (or would fall within a class had a certificate under section 1
been issued in relation to the trial), the place specified in the direction;

() otherwise, Belfast.

(6) Where—
(a) aperson is committed for trial to the Crown Court sitting in Belfast in
accordance with subsection (3) or by virtue of subsection (4), and
(b) a direction is subsequently given under subsection (1), before the
auuma-mam
the person is 1o be treated as having been committed for trial to the Crown
Court sitting at the place specified in the direction.

5 Mode of trial on indictment
(1) The effect of a certificate issued under section 1 is that the trial on indictment
of =

(a) the person to whom the certificate relates, and
(b) any person committed for trial with that person,
is 1o be conducted without a jury,

(2 Where a trial s conducted without a under this section, the court s to have
all the authorities and which the court would have had if
the had boen conducted with a jury (including power 10 determine any
qm-ﬂbuhmymmthbhw
or made by a jury).

(3) Except where the context otherwise requires, any reference in an enactment
(including a provision of Northern Iroland legislation) to a jury, the verdict of
a jury or the finding of a i to be read, in relation to a trial conducted
without a jury under this as a reference to the court, the verdict of the
court or the of the court.

il by the court from the fact that the certificate has
blmhludh-v:{ﬂmblhuﬁ

5 &MM»MQMNMM.MM
section —
(a) is not satisfied that a defendant is of an offence for which he s
being tried (“the offence charged™),
(b)) is satisfied that he Is guilty of another offence of which a jury could
have found him guilty on a trial for the offence charged,

the court may convict him of the other offence.

(6) Where a trial is conducted without a under this section and the
convicts a defendant (whether or not by virtue of subsection (5)), the court
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must give a which states the reasons for the conviction at, or as soon
an practicable after, the time of the conviction.

(7) A person convicted of an offence on a trial under this section may,
M%h-ﬁul“lﬂl)dh&h&dA
%mmmt (. 47), appeal 1o the Court of Appeal under Part 1

Act—
(a) against his conviction, on any ground, without the leave of the Court of
Appeal or a certificate of the judge of the court of trial;

against sentence passed on conviction, without that leave, unless the
» mbﬁm]bthm

(8)  Where a person is convicted of an offence on a trial under this section, the time
for giving notice of appeal under section 16(1) of that Act is 1o run from the date
of judgment (if later than the date from which it would run under that
subsection

).

) Article 16(4) of the Criminal Justice (Northern Ireland) Order 2004 (S.1. 2004/

1500 (N1 of Court of for
bl gt ool e Sy gy oo g sposppe
conducted under this section.

- Rules of court

(1) Rules of court may make such provision as appears 1o the authority making
them to be necessary or expedient for the purposes of sections 1 to 5.
Without limiting subsection (1), rules of court In particular make

@ W??th&hmbqﬂyhmﬂn%myw

sections 1 to

(3) Nothing in this section s to be taken as affecting of any
mmawdwmm
powers to make rules of court.

7 m-.“l—'dhnu‘m
(1) No court may entertain (whether by way of

other exceptional circumstances (including in particular exceptional
" mm»udMamdhx
@ mmum»mmmunmmmnm«m
that public authority has infringed Convention right)

§  Supplementary
(1) Nothing in sections 1 to 6 affects —
(a) the under Article 49 of the Mental Health

Order 1986 (S.1. 1986/595 (N1 4)) that a question of fitness to
be tried be determined by a jury, or
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(b) the requirement under Article 49A of that Order that any question,
finding or verdict mentioned in that Article be determined, made or
returned by a jury.

(2) Schedule 1 (minor and consequential amendments relating to trials on
indictment without a jury) shall have effect.

(3) The provisions of sections 1 to 7 and this section (and Schedule 1) in
relation to offences committed before, as well as after, the coming into of
those provisions, but subject to any provision made by virtue of -

(a) sectiond of the Terrorism (Northern Ireland) Act 2006 (. 4)
(transitional provision in connection with expiry etc of Part 7 of the
Terrorism Act 2000 (c. 11)), or

(b) section 53(7) of this Act.

(4) An order under section 4 of the Terrorism (Northern Ireland) Act 2006 may
make provision disregarding any of the amendments made by Schedule 1 to

this Act for any purpose specified in the order.

9 Duration of non-jury trial provisions
(1) Sections 1to8 (and Schedule 1) (“the non-jury trial provisions™) shall expire at
the end of the period of two years with the day on which section 1
comws into force (“the effective W
(2) But the Secretary of State order extend, or (on one or more occasions)

(3) An order under subsection (2) -
(a) must be made before the time when the effective period would end but
for the making of the order, and
(b) shall have the effect of extending, or further extending, that period for
the period of two years beginning with that time.
(4) The expiry of the non-jury trial provisions shall not affect their application to a
trial on indictment in relation to which -
(a) acertificate under section 1 has been issued, and
(b) the indictment has been presented,
before their expiry.

(5) The expiry of section 4 shall not affect the committal of a person for trial in
accordance with subsection (3) of that section, or by virtue of subsection (4) or
(6) of that section, to the Crown Court in Belfast or elsewhere in a case
where the indictment has not been before its expiry.

(6) The Secretary of State may by order make any amendments of enactments
(including provisions of Northern Ireland legislation) that appear to him to be
necessary or expedient in consequence of the expiry of the non-jury trial
provisions.

(7) An order under this section —

(a) shall be made by statutory instrument, and
(b) may not be made unless a draft has been laid before and approved by
resolution of each House of Parliament.
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Section 44-46 of the CJA 2003

M

2
@)

)

Application by prosecution for trial to be conducted without a jury where
danger of jury tampering

This section applies where one or more defendants are to be tried on
indictment for one or more offences.

The prosecution may apply to a judge of the Crown Court for the trial to be
conducted without a jury.

If an appli under subsection (2) is made and the judge is satisfied that
both of the two conditions are fulfilled, he must make an order that
the trial is to be without a jury; but if he is not so satisfied he must

refuse the application.

The first condition is that there is evidence of a real and present danger that
jury tampering would take place.

The second condition is that, notwithstanding any steps (including the

maww)mmwum»m
jury tampering, the likelihood that it would take place would be so substantial
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as to make it necessary in the interests of justice for the trial to be conducted
without a jury.

(6) The following are examples of cases where there may be evidence of a real and
present danger that jury tampering would take place -
(a) amuhnhuﬂhamﬂdh”hhmm“

(b) a case where has taken in previous criminal
proceedings or any of the defendants,
(c) acase where there has been intimidation, or intimidation, of

any person who is likely to be a witness in the

45 Procedure for applications under sections 43 and 44

(1) This section applies —
(a) o an application under section 43, and
(b) 1o an application under section 44

(2) An application to which this section applies must be determined at a
WM(MththMaMSth%

The parties to a preparatory hearing at which an application to which this
” section applies is to be determined must be given an opportunity to make
representations with respect to the application.
4) In section of the 1957 Act (which sets out the of
» W)a‘w) (l)b(t()lhn!bmw i
“(a) identifying issues which are likely to be material to the
determinations and findings which are likely to be required
during the trial,
(b) ¥ there is to be a jury, assisting their comprehension of those
ssues and expediting the proceedings before them,
(<) an application to which section 45 of the Criminal
Justice Act applies.”.
(5) hmmt)dumw»c«mdmm “above,” there is

inserted “from the refusal Wbmmﬁd
the Criminal Justice Act ot(ro.m under section
43 or ¥ of that Act which is made on the of such an
application,”.

(6) In section 29 of the 1996 Act (power to order preparatory hearing) after
subsection (1) there s inserted —

“(1A) AmdhCmCummnbmwaMm
shall be held if an application to which section 45 of the Criminal Justice

Act 2003 applies (application for trial without jury) is made.”

(7) In subsection (2) of that section (which sets out the purposes of preparatory
hearings) for paragraphs (a) to (c) there is substituted —

“(a) identifving isues which are likely to be material to the
%d“@uﬂd\mhﬂybhw

(b) # there is to be a jury, assisting their comprehension of those
issues and expediting the proceedings before them,
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®)
)

(10)

©) dttmnlwngaa to which section 45 of the Criminal
Justice Act apphies,”.
In subsections (3) and (4) of that section for “subsection (1)” there is substituted
“this section”.

In section 35(1) of that Act (appeal to Court of Appeal) after “31(3)," there is
inserted “from the refusal by a judge of an application to which section 45 of
the Criminal Justice Act applies or from an order of a judge under section
43 or 4 of that Act which is made on the determination of such an
application,”.
In this section —
“the 1987 Act™ means the Criminal Justice Act 1987 (c. 38),
wngm-.u-ancmummmmmnm
(.

46 Discharge of jury because of jury tampering

M

L)

L)

()

This section applies where -
(a) :&.dphwmawmumwmum.

(b) heis so minded because jury tampering appears to have taken place.

Before taking any steps to discharge the jury, the judge must —

(a) inform the parties that he is minded to discharge the jury,

(b) inform the parties of the grounds on which he is so minded, and
(c) allow the parties an opportunity to make representations.

Where the judge, after any such representations, discharges the
, he may make an order that the trial is to continue without a jury if, but
if, he is satisfied -

(a) that jury tampering has taken place, and
(b) that to continue the trial without a jury would be fair to the defendant
or defendants;

but this is subject to subsection (4).

If the judge considers that it is necessary in the interests of justice for the trial
to be terminated, he must terminate the trial.

Where the judge terminates the trial under subsection (4), he make an
order that any new trial which is to take place must be cond without a
jury if he is satisfied in respect of the new trial that both of the conditions set
out in section 44 are likely to be fulfilled.

Subsection (5) is without prejudice to any other power that the judge may have
on terminating the trial.

Subject to subsection (5), nothing in this section affects the of
mca«memmwmmmmm

termination of the trial.
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ANNEX G PUBLIC PROSECUTION SERVICE GUIDANCE ON NJTS

Introduction

1. The decision that a trial should be conducted without a jury is taken by the Director
under the provisions of section 1 of the Justice and Security (Northern Ireland) Act
2007. The 2007 Act replaced the former arrangements whereby certain offences were
“scheduled” and trials on indictment proceeded without a jury unless the Attorney-
General “de-scheduled” them (on the basis that the offences were not connected to
the emergency situation within Northern Ireland). Section 1 requires an examination
of circumstances potentially pertaining to the accused, the offence and / or the
motivation for the offence. Whereas in the past the presumption was that a trial would
be a non-jury trial unless the Attorney General certified otherwise, the presumption
now is that a trial will be by jury unless the Director takes the positive step of issuing
a certificate for a trial to proceed without a jury.

2. Section 1 of the 2007 Act provides for the Director to issue a certificate that any trial
on indictment is to be conducted without a jury if he suspects that one or more of four
statutory conditions are met and he is satisfied that, in view of this, there is a risk that
the administration of justice might be impaired if the trial were to be conducted with a

jury.

3. The decision to issue a certificate can be challenged by way of judicial review. By
virtue of section 7 of the 2007 Act the scope of any such challenge is limited to grounds
of dishonesty, bad faith, or other exceptional circumstances (including in particular
exceptional circumstances relating to lack of jurisdiction or error of law). See also the
case of Arthurs [2010] NIQB 75.

4. The decision to issue a certificate is an extremely important one and prosecutors
must ensure that applications to the Director contain all relevant details and are
accurate. This document is intended to provide some practical guidance in this regard.
Whilst there are a number of themes and issues that tend to recur in these applications
they often give rise to their own specific issues and it is important that the information
and evidence relevant to each particular application is carefully considered and
analysed and that recommendations are based upon the merits of the individual case.
| set out below what experience indicates are some of the main considerations that
most frequently arise.

Condition 1 - the defendant is, or is an associate of, a person who is a member
of a proscribed organisation, or has at any time been a member of an
organisation that was, at that time, a proscribed organisation.

5. It is important that the information from police makes it clear which sub-condition of
Condition 1 is relied upon. On occasion it is not apparent whether police consider that
the intelligence indicates that a defendant is a member of a proscribed organisation,
or merely an associate. If reliance is placed upon the defendant’s association with a
member, or members, of a proscribed organisation then that other person should, if
possible, be identified. It may be important, for example, to know whether a defendant
is an associate of a senior member of a proscribed organisation as this may make it
more likely that the proscribed organisation would seek to influence the outcome of
the trial than if the defendant is only an associate of a low-ranking member. Police and

148



prosecutors should also be cognisant of the definition of “associate” provided for by
section 1(9) of the 2007 Act:

For the purposes of this section a person (A) is the associate of another person (B) if
(a) A is the spouse or a former spouse of B

(b) A is the civil partner or a former civil partner of B

(c) A and B (whether of different sexes or the same sex) live as partners, or have lived
as partners, in an enduring family relationship,

(d) Ais a friend of B, or

(e) A is a relative of B.

6. Whilst the term “associate” might normally be considered to include a broad range
of persons including, for example, acquaintances, the definition in section 1(9) requires
that the two individuals are in fact “friends” or have one of the other specific
relationships referred to therein.

7. If possible, the information provided by police should also identify the particular
proscribed organisation involved, rather than simply refer, for example, to “dissident
republicans”.

8. Itis important also that the application is clear as to whether a defendant is a current
or past member of a proscribed organisation. In the case of historical membership it
will be important to ascertain, to the extent possible, when such membership ceased.
Cases of historical membership can give rise to difficult issues in respect of whether a
proscribed organisation is likely to seek to interfere with the administration of justice in
respect of a past member. There have been cases in which condition 1 (ii) has been
met but no risk to the administration of justice has been assessed as arising therefrom.
This may be the case, for example, where the suspect is a former member of PIRA
but has not subsequently associated himself with any organisation that is actively
conducting a terrorist campaign. If these cases relate to overtly terrorist offences, it is
often the position that Condition 4 is met; and that, whilst no risk to the administration
of justice arises from a possibility of jury intimidation, it does arise from the possibility
of a fearful or partial jury (see below).

Condition 2 - the offence or any of the offences was committed on behalf of the
proscribed organisation, or a proscribed organisation was otherwise involved
with, or assisted in, the carrying out of the offence or any of the offences.

9. There will be cases where there is specific intelligence that the offences were carried
out on behalf of a proscribed organisation and this can obviously be relied upon. There
will be cases in which such specific intelligence does not exist. However, in light of the
information available in relation to Condition 1 and the nature of the offences being
prosecuted, it may still be possible to be satisfied that Condition 2 is met. For example,
if there is intelligence that D is a member of the “new IRA” and he is caught in
possession of explosives, there is likely to be a proper basis for the Director to be
satisfied that the offence of possession of explosives was committed by, or on behalf,
of the new IRA. However, care must be exercised in this regard and an automatic
assumption should not be made.

Condition 3 - an attempt has been made to prejudice the investigation or
prosecution of the offence or any of the offences and the attempt was made on
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behalf of a proscribed organisation or a proscribed organisation was otherwise
involved with, or assisted in, the attempt.

10. It is rare that there is information that provides a basis for relying upon Condition
3. The cases in which it should be relied upon are usually readily apparent. The most
obvious form of an attempt to prejudice the investigation or prosecution would be the
intimidation of a witness. In one previous case Condition 3 was satisfied by the
involvement of a proscribed organisation in assisting the defendant to escape from
lawful custody after he had been previously charged (in the 1970s) with the same
offences.

Condition 4 - the offence or any of the offences was committed to any extent
(whether directly or indirectly) as a result of, in connection with or in response
to religious or political hostility of one group of persons towards another person
or group of persons.

11. The scope of Condition 4 has been considered by the Divisional Court in the case
of Hutchings [2017] NIQB 121 in which it was held that:

a. In principle there is a need to narrowly and strictly construe Section 1 of the 2007
Act in light of the strong presumption in favour of jury trial.

b. Nevertheless, it is important to remain faithful to the wording of the statute and its
context notwithstanding the need to narrowly construe Section 1 of the Act and the
statutory conditions are expressed in clear and unambiguous terms.

c. Condition 4 has to be read in its full context, set as it is in close juxtaposition to
subsections (7) and (8).

d. In relation to the wording of Condition 4 itself the Court noted that:

I. It is couched in wide terms;

ii. Itis not confined to the circumstances of Conditions 1, 2 and 3. The wording moves
beyond the confines of the accused person being within a paramilitary organisation. It
clearly envisages looking at the circumstances leading up to the offence being
considered;

iii. The significance of the wording that the offence “was committed to any extent
(whether directly or indirectly)” cannot be underestimated. This clearly widens the
bracket of connective circumstances that can be embraced between the offence itself
and the religious or political hostility;

iv. Political hostility can apply to “supposed” political opinion, again widening the reach
of the section: para 38.

e. The phrase “political hostility” is in use daily in Northern Ireland and is easily
understood. The most obvious examples of the situation arising out of Condition 4 may
be incidents with a sectarian background but the wording of the statute is manifestly
wide enough to embrace the scenario of the British Army engaging with suspected
members of the IRA.

f. The wording of Condition 4 is such that Parliament clearly intended to include a

broad reach of circumstances whilst at the same time recognizing that any legislation
removing jury trial needs to be tightly construed.
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12. Advice was previously sought from Senior Counsel in relation to the scope of
Condition 4 in the context of dissident republicans being prosecuted for possession of
firearms or explosives. In relation to the dissident republican organisations (ONH,
RIRA and CIRA) referred to in a number of examples considered by Senior Counsel,
he noted that “they all have, as one of their aims, the removal of the British presence
in Northern Ireland. All have used, and continue to use, violent methods to further that
aim and such methods have involved attacks on the security forces, i.e. members of
the British army and members of the PSNI. The use of such violent attacks has
regularly and routinely involved the possession of firearms and explosive substances
by members/associates of such organisations.” In Senior Counsel's view, “such
actions directed against members of the security forces, and the associated
possession of prohibited items, are connected to political hostility.”

13. It is often possible for the Director to be satisfied that Condition 4 is met in light of
the nature of the offences, the evidence in the case and the information provided 96
by police in relation to conditions 1 and 2. In terrorist cases it is usually more
appropriate to rely upon the connection to political, rather than religious, hostility.

Risks to the Administration of Justice

14. There are three main risks to the administration of justice that regularly arise as a
result of one or more of the Conditions being met. They are:

a. The risk of a proscribed organisation intimidating the jury;
b. The risk of a fearful jury returning a perverse verdict;
c. The risk of a partial/hostile jury returning a perverse verdict.

15. Risk (a) will have to be considered in circumstances where any of Conditions (i) —
(i) are met. In advising PPS in relation to this risk police should provide an
assessment of the threat currently posed by the relevant proscribed organisation.
Formerly this was done by reference to the reports of the Independent Monitoring
Commission. For some time these have been recognised as outdated and police will
provide their own assessment. It is often helpful if police refer to recent incidents for
which the particular proscribed organisation is believed to be responsible.

16. Risk (b) tends to be related to Condition 4 and the evidence in the case. The jury
will not, of course, be made aware of the intelligence that forms the basis of the
assessment in relation to Conditions 1 and 2. However, in many cases it will be
apparent to the jury from the facts of the case and the evidence to be adduced that a
proscribed organisation was involved. This is likely to generate fear for their personal
safety and/or the safety of their families that may impact upon their verdict.

17. Risk (c) also tends to be related to Condition 4 and the facts of the case. It will
often be the case that it will become apparent to the jury that the offences were
committed by or on behalf of a republican or loyalist paramilitary organisation. There
is a risk that certain members of the jury would be so influenced by hostility towards
the defendant and/or his associates such that their ability to faithfully return a verdict
based upon the evidence would be compromised. There may also be a risk that a juror
would be biased in favour of the defendant and/or his associates.

18. The risk of jury bias can also arise in cases involving military shootings of

suspected terrorists. In the Hutchings case referred to above, the Court found no
reason to dispute the Director’'s conclusion that, where the context is of a soldier
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shooting an innocent bystander against the background of an IRA attack a short time
before, this circumstance carries in its wake the risk of a partisan juror or jurors in at
least parts of this province with all the attendant dangers of impairment of the
administration of justice if that trial were to be conducted with a jury.

19. It should always be remembered that there needs to be a link between the
Condition(s) that is satisfied and the risk to the administration of justice before the
Director can issue a certificate.

Jury Measures

20. The Justice and Security (Northern Ireland) Act 2007 does not specifically refer to
the potential for jury measures as a means of mitigating the risk posed to the
administration of justice that arises from the circumstances in which the statutory
conditions are met. However, it has been the practice of police and the Director to
assess whether any such risk can be adequately mitigated by either (a) transferring
the trial, or (b) screening or (c) sequestering the jury. It is helpful to consider how each
of the jury measures might assist in relation to the various risks identified above.

Risk of jury intimidation

21. The transfer of the trial may be helpful if the proscribed organisation only has a
very limited geographical reach. However, it is often the case that one is dealing with
proscribed organisations with an ability to operate throughout the province and the
ability to transfer the trial may be of little assistance in mitigating this risk.

22. Police and prosecutors should also be aware that an application to transfer the
trial can be made in the Magistrates’ Court at the committal hearing, although the
matters which can be considered by the Court at that stage are specified by s.48(1) of
the Judicature (Northern Ireland) Act 1978 as: (a) the convenience of the defence, the
prosecution and the witnesses; (b) the expediting of the trial; and (c) any directions
given by the Lord Chief Justice. Pursuant to s.48(2) of the 1978 Act the Crown Court
has broader powers to give direction in relation to the place of trial and may have
regard to considerations other than those contained in s.48(1): R v Morgan & Morgan
Fuels and Lubes Limited [1998] NIJB 52. There is a strong presumption that a trial
before a jury should be heard in the division in which the offence was committed,
unless there is a statutory or other reason why this should not be the case: R v Grew
& Ors [2008] NICC 6 at para 47 and R v Lewis & Ors [2008] NICC 16 at para 18. The
onus will be on the prosecution to adduce evidence in support of an application to
transfer. Furthermore, the courts may be reluctant to accept that any risk of
intimidation can be materially alleviated by transferring the trial: R v Grew & Ors [2008]
NICC 6 at para 50 referring to R v Mackle & Ors [2007] NIQB 105. Police and
prosecutors therefore need to carefully consider the nature of any material that can be
placed before a court in support of a potential application to transfer and the likelihood
of a successful application in light of same.

23. Screening the jury prevents them from being seen by the public but does not
prevent them from being seen by the defendant who could make a record of their
appearance and pass that to his associates. Police have highlighted the further risk
that jurors may be recognised by others called for jury service but not sworn on to the
particular jury and there is a risk that these others could either deliberately or
inadvertently pass on details of the jurors which would enable them to be targeted.
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24. Sequestering the jury is a very draconian measure and police have often pointed
out the potential for this to impact upon the jurors’ lives and thereby impair their
judgment, either in favour of or, more likely, against the defendant. In addition, police
have advised that the parochial nature of Northern Ireland would create a unique
difficulty in the provision of anonymity and security of a jury.

Risk of a perverse verdict

25. In general terms it is difficult to see how any risk of a perverse verdict arising from
a fearful or hostile jury could be mitigated by any of the available jury measures.
Transferring the trial would not address any issues of partiality unless, perhaps, the
partiality arises from feelings confined to a local community. This possibility was noted
by Stephens J in the context of inquests in Jordan [2014] NIQB 11 when he pointed
out that the community divisions in our society are such that the exact nature of the
danger of a perverse verdict is influenced by the geographic location of an inquest.

26. A transfer of the trial may also be unlikely to address any issue of fear, as the jury
would most likely not consider themselves (or their families) to be safe from a
proscribed organisation even if the offence happened in another part of the province.
Screening may provide some re-assurance but this is imperfect for the reasons
referred to above (they can be seen by the defendant and others called for jury service
but not sworn). There is also a risk that the highly unusual measure of screening the
jury would in fact exacerbate any disposition to be fearful or partial because it would
be such an unusual measure and suggest that the defendant and / or his associates
are dangerous people who would seek to intimidate the juror or his / her family. The
same can be said, perhaps with even greater force, in relation to the sequestration of
the jury.

27. In relation to this latter point prosecutors should note two judgments delivered in
the context of the power to order non-jury trial under section 44 of the Criminal Justice
Act 2003. The first is R v Mackle and others [2007] NICA 37. When considering
whether to order a non-jury trial in a case of jury tampering a court is enjoined to
consider what steps might reasonably be taken to prevent jury tampering before
deciding whether the likelihood of it occurring is so great that the order should be
made. The Court of Appeal held that a consideration of what was reasonable extends
to an examination of the impact any proposed step would have upon the jury’s fair and
dispassionate disposal of the case. The Court held that the steps proposed in that
case (round the clock protection of the jury or their being sequestered throughout its
duration) would lead to an incurable compromise of the jury’s objectivity which could
not be dispelled by an admonition from the trial judge.

28. The decision in Mackle & Ors was subsequently approved by the English Court of
Appeal in R v Twomey & Ors [2009] EWCA Crim 1035 where the court agreed that if
a misguided perception is created in the minds of the jury by the provision of high level
protection, then such a step would not be reasonable. It was also relevant to consider
the likely impact of measures on the ordinary lives of the jurors, performing their public
responsibilities, and whether, in some cases at any rate, even the most intensive
protective measures for individual jurors would be sufficient to prevent the improper
exercise of pressure on them through members of their families who would not fall
within the ambit of the protective measures.
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29. The patrticular facts and circumstances of the Mackle and Twomey cases should
be noted. In both cases the Court was considering very extensive and expensive
measures designed to protect the jury. However, the general point about the potential
for measures to undermine the objectivity of the jury is an important one that should
be weighed in any assessment of their potential to mitigate the risk to the
administration of justice in any particular case.

Part 7 of the Criminal Justice Act 2003

30. When considering the risk of intimidation of jurors and whether a certificate for
non-jury trial should issue, police and prosecutors should also note the powers
contained within Part 7 of the Criminal Justice Act 2003 (referred to above) which
allow the Judge, in certain circumstances where there has been jury tampering, to
discharge the jury and direct that the trial be heard by a judge alone, or continue
without a jury to hear the trial. However, this potential “safety net” does not relieve
the Director from his responsibility to apply the statutory test set out in the 2007 Act
based upon the information that is available to him at the time of his decision.
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ANNEX H EXPLANATORY MEMORANDUM TO JSA CODE OF PRACTICE

EXPLANATORY MEMORANDUM TO

THE JUSTICE AND SECURITY (NORTHERN IRELAND) ACT 2007
{(CODE OF PRACTICE) OFEDER 2013

2013 No. 1128

1. This explanatory memorandum has been prepared by the Northern Ireland
Office and is 1aid before Parliament by Command of Her Majesty.

2. Purpose of the instrument

2.1 The purpose of this Order is to make provision for a Code of Practice made in
accordance with section 34{1)(a) and (2) of the Justice and Security Act 2007 (the
2007 Act) for the exercise of the powers contained within sections 21 to 28 and 30 of
that Act.

3. Matters of special interest to the Joint Committee on Statutory
Instruments

3.1 This is the first exercise of the power to issue codes of practice under section 34 of
the Justice and Security (Northern Ireland) Act 2007. It is being carried out under the
urgent procedure outlined in section 36(2) because the Secretary of State believes

that. in response to the decision of the Court of Appeal in the judicial review decisions
in the case of Canning. Fox and McNulty. it 1s necessary to have a code of practice in
place as a matter of urgency. The code of practice applies to the exercise by the Police
Service of Northern Ireland of powers under section 21, section 23, section
24/Schedule 3 and section 26 of the 2007 Act and to the exercise of cerfain powers
under the 2007 Act by the armed forces.

4. Legislative Context

41  The 2007 Act provides a range of powers to the PSNI, including stop and
question, search for munitions and wireless apparatus and entry of premises. It also
gives the police the power fo seize items found during searches of people, premises
and vehicles. As amended, it reflects the changes to the powers of stop and search for
munitions and wireless apparatus in the 2007 Act which were brought into effect by
the Protection of Freedoms Act 2012, Schedule 6 to the 2012 Act amended Schedule
3 to the 2007 Act, introducing an authorisation procedure for the exercise by the
police of stop and search powers in relation to nunitions and wireless transmitters.
These powers do not require reasonable suspicion in relation to each individual who is
searched, although they do require the authorising officer to have a reasonable
suspicion that the safety of any person might be endangered by the use of munitions
or wireless apparatus. Schedule 6 also introduced, by way of amendments to
Schedule 3 to the 2007 Act, a power to stop and search. whether in public or private,
if a constable reasonably suspects that an individual has munitions unlawfully with
him or her or wireless apparatus with him or her. Whilst a number of the powers in
the 2007 Act are primarily for use by the PSNL the armed forces also have powers
under the 2007 Act which they can use in support of the police.
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5. Territorial Extent and Application
5.1 This instrument applies to Northem Ireland.
6. European Convention on Human Rights

The Minister of State (Mike Penning) has made the following statement
regarding Human Rights:

“In my view The Justice and Security (Northern Ireland) Act 2007 (Code of Practice)
Order 2013 is compatible with the Convention rights.”

7. Policy backeround
What is being done and why

71  The Code of Practice has been developed to provide guidance to the PSNI on
the use of these powers, particularly to ensure that the powers are used with regard to
proportionality and necessity principles. The Court of Appeal in Northemn Ireland on
9 May 2013 ruled in the case of Canning. Fox and McNulty that a Code of Practice
was required for the stop and question, and stop and search powers in the 2007 Act to
ensure that necessary safeguards were in place. While the judgment relates to the use
of the powers under the 2007 Act before amendment by the 2012 Act, it is judged
necessary to introduce the Code of Practice without delay. The Northemn Ireland
Office is therefore making this Order under the wrgency procedures in section 36(2) of
the 2007 Act so that the Code can come into force without having first been approved
in draft. If is anticipated that a resolution approving this Order will be debated within
the next 40 days, computed as required in accordance with section 7(1) of the
Statutory Instruments Act 1946

8. Consultation outcome

8.1 A public consultation on the draft Code was carried out for a period of 12
weeks from 13 December 2012 until 6 March 2013. A mumber of responses were
received and considered and some modifications were made which are reflected in the
Code of Practice in accordance with section 34(3) of the 2007 Act.

9, Guidance

91  The Code of Practice sets out the basic principles for the use of powers by
police officers under sections 21, 23, 24/ Schedule 3 and 26 of the Justice and
Security Act 2007. Annex C deals with the exercise of powers at sections 21-28 and
30 of the Act by the armed forces.

92  The Code governs the way in which the powers are authorised and vsed. It
includes guidance on:
I The scope of the powers
II. The requirements for making an avthorisation for the powers
I Briefing and tasking of officers
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IV. Avoiding discrimination
V. Conduct of officers exercising the powers
VI Recording and monitoring the use of the powers

10. Impact

10.1  The Order has no tmpact on business, charities or voluntary bodies.
102 The Order has a limifed impact on the public sector.

103 AnImpact Assessment has not been prepared for this instrument.
11. Regulating small business

11.1 The legislation does not apply to small business.

12. Monitoring & review

12.1  The Code of Practice provides guidance for the monitoring and supervision of
the use of the powers.

13.  Contact
Francesca Higgins at the Northem Ireland Office Tel: 028 9052 7954 or 020 7210

0209, or email: Francesca uggins{@nio x. gsi.gov.uk can answer any queries regarding
the instrument.
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ANNEX PACE NI CODE B
POLICE AND CRIMINAL EVIDENCE ACT 1984 (PACE)

EXCERPT OF CODE B
REVISED

Code of practice for searches of premises by police officers and the seizure of property
found by police officers on persons or premises

7 Seizure and retention of property

(a) Seizure
7.1 Subject to paragraph 7.2, an officer who is searching any person or premises under any
statutory power or with the consent of the occupier may seize anything:

(a) covered by a warrant;

(b) the officer has reasonable grounds for believing is evidence of an offence or has been
obtained in consequence of the commission of an offence but only if seizure is necessary to
prevent the items being concealed, lost, disposed of, altered, damaged, destroyed or tampered
with;

(c) covered by the powers in the Criminal Justice and Police Act 2001, Part 2 allowing an
officer to seize property from persons or premises and retain it for sifting or examination
elsewhere.

See Note 7B

7.2 No item may be seized which an officer has reasonable grounds for believing to be
subject to legal privilege, as defined in PACE, section 10, other than under the Criminal
Justice and Police Act 2001, Part 2.

7.3 Officers must be aware of the provisions in the Criminal Justice and Police Act 2001,
section 59, allowing for applications to a judicial authority for the return of property seized
and the subsequent duty to secure in section 60. (See paragraph 7.12(iii).)

7.4 An officer may decide it is not appropriate to seize property because of an explanation
from the person holding it but may nevertheless have reasonable grounds for believing it was
obtained in consequence of an offence by some person. In these circumstances, the officer
should identify the property to the holder, inform the holder of their suspicions and explain
the holder may be liable to civil or criminal proceedings if they dispose of, alter or destroy
the property.

7.5 An officer may arrange to photograph, image or copy, any document or other article they
have the power to seize in accordance with paragraph 7.1. This is subject to specific
restrictions on the examination, imaging or copying of certain property seized under the
Criminal Justice and Police Act 2001, Part 2. An officer must have regard to their statutory
obligation to retain an original document or other article only when a photograph or copy is
not sufficient.
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7.6 If an officer considers information stored in any electronic form and accessible from the
premises could be used in evidence, they may require the information to be produced in a
form:

e which can be taken away and in which it is visible and legible, or

e from which it can readily be produced in a visible and legible form.

(b) Criminal Justice and Police Act 2001: Specific procedures for seize and sift powers
7.7 The Criminal Justice and Police Act 2001, Part 2 gives officers limited powers to seize
property from premises or persons so they can sift or examine it elsewhere. Officers must be
careful they only exercise these powers when it is essential and they do not remove any more
material than necessary. The removal of large volumes of material, much of which may not
ultimately be retainable, may have serious implications for the owners, particularly when they
are involved in business or activities such as journalism or the provision of medical services.
Officers must carefully consider if removing copies or images of relevant material or data
would be a satisfactory alternative to removing originals. When originals are taken, officers
must be prepared to facilitate the provision of copies or images for the owners when
reasonably practicable. (See Note 7C.)

7.8 Property seized under the Criminal Justice and Police Act 2001, sections 50 or 51 must be
kept securely and separately from any material seized under other powers. An examination
under section 53 to determine which elements may be retained must be carried out at the
earliest practicable time, having due regard to the desirability of allowing the person from
whom the property was seized, or a person with an interest in the property, an opportunity of
being present or represented at the examination.

7.8 A All reasonable steps should be taken to accommodate an interested person’s request to
be present, provided the request is reasonable and subject to the need to prevent harm to,
interference with, or unreasonable delay to the investigatory process. If an examination
proceeds in the absence of an interested person who asked to attend or their representative,
the officer who exercised the relevant seizure power must give that person a written notice of
why the examination was carried out in those circumstances. If it is necessary for security
reasons or to maintain confidentiality officers may exclude interested persons from
decryption or other processes which facilitate the examination but do not form part of it. (See
Note 7D.)

7.9 It is the responsibility of the officer in charge of the investigation to make sure property is
returned in accordance with sections 53 to 55. Material which there is no power to retain
must be:
e separated from the rest of the seized property, and
e returned as soon as reasonably practicable after examination of all the seized
property.
7.9 A Delay is only warranted if very clear and compelling reasons exist, for example:

e the unavailability of the person to whom the material is to be returned, or
e the need to agree a convenient time to return a large volume of material

7.9 B Legally privileged, excluded or special procedure material which cannot be retained
must be returned:

e as soon as reasonably practicable, and
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e without waiting for the whole examination.

7.9 C As set out in section 58, material must be returned to the person from whom it was
seized, except when it is clear some other person has a better right to it. (See Note 7E.)

7.10 When an officer involved in the investigation has reasonable grounds to believe a person
with a relevant interest in property seized under section 50 or 51 intends to make an
application under section 59 for the return of any legally privileged, special procedure or
excluded material, the officer in charge of the investigation should be informed as soon as
practicable and the material seized should be kept secure in accordance with section 61. (See
Note 7C.)

7.11 The officer in charge of the investigation is responsible for making sure property is
properly secured. Securing involves making sure the property is not examined, copied,
imaged or put to any other use except at the request, or with the consent, of the applicant or in
accordance with the directions of the appropriate judicial authority. Any request, consent or
directions must be recorded in writing and signed by both the initiator and the officer in
charge of the investigation. (See Notes 7F and 7G.)

7.12 When an officer exercises a power of seizure conferred by sections 50 or 51 they shall
provide the occupier of the premises or the person from whom the property is being seized
with a written notice:

(1) specifying what has been seized under the powers conferred by that section;
(i1) specifying the grounds for those powers;
(i) setting out the effect of sections 59 to 61 covering the grounds for a person with a
relevant interest in seized property to apply to a judicial authority for its return and the duty
of officers to secure property in certain circumstances when an application is made, and
(iv) specifying the name and address of the person to whom:

e notice of an application to the appropriate judicial authority in respect of any of the

seized property must be given;
e an application may be made to allow attendance at the initial examination of the

property.
7.13 If the occupier is not present but there is someone in charge of the premises, the notice
shall be given to them. If no suitable person is available, so the notice will easily be found it
should either be:

e left in a prominent place on the premises, or
e attached to the exterior of the premises.
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(c) Retention

7.14 Subject to paragraph 7.15, anything seized in accordance with the above provisions may
be retained only for as long as is necessary. It may be retained, among other purposes:

(i) for use as evidence at a trial for an offence;

(ii) to facilitate the use in any investigation or proceedings of anything to which it is
inextricably linked (see Note 7H);

(i) for forensic examination or other investigation in connection with an offence;

(iv) in order to establish its lawful owner when there are reasonable grounds for believing it
has been stolen or obtained by the commission of an offence.

7.15 Property shall not be retained under paragraph 7.14(i), (ii) or (iii) if a copy or image
would be sufficient.

(d) Rights of owners etc
7.16 If property is retained, the person who had custody or control of it immediately before
seizure must, on request, be provided with a list or description of the property within a

reasonable time.

7.17 That person or their representative must be allowed supervised access to the property to
examine it or have it photographed or copied, or must be provided with a photograph or copy,
in either case within a reasonable time of any request and at their own expense, unless the
officer in charge of an investigation has reasonable grounds for believing this would:

(i) prejudice the investigation of any offence or criminal proceedings; or

(ii) lead to the commission of an offence by providing access to unlawful material such as
pornography;

A record of the grounds shall be made when access is denied.
Notes for guidance

7A Any person claiming property seized by the police may apply to a magistrates’ court
under the Police (Property) Act 1897 for its possession and should, if appropriate, be advised
of this procedure.

7B The powers of seizure conferred by PACE, sections 18(2) and 19(3) extend to the seizure
of the whole premises when it is physically possible to seize and retain the premises in their
totality and practical considerations make seizure desirable. For example, police may remove
premises such as tents, vehicles or caravans to a police station for the purpose of preserving
evidence.

7C Officers should consider reaching agreement with owners and/or other interested parties
on the procedures for examining a specific set of property, rather than awaiting the judicial
authority’s determination. Agreement can sometimes give a quicker and more satisfactory
route for all concerned and minimise costs and legal complexities.
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7D What constitutes a relevant interest in specific material may depend on the nature of that
material and the circumstances in which it is seized. Anyone with a reasonable claim to
ownership of the material and anyone entrusted with its safe keeping by the owner should be
considered.

7E Requirements to secure and return property apply equally to all copies, images or other
material created because of seizure of the original property.

7F The mechanics of securing property vary according to the circumstances; “bagging up”,
i.e. placing material in sealed bags or containers and strict subsequent control of access is the
appropriate procedure in many cases.

7G When material is seized under the powers of seizure conferred by PACE, the duty to
retain it under the Code of Practice issued under the Criminal Procedure and Investigations
Act 1996 is subject to the provisions on retention of seized material in PACE, section 22.

7H Paragraph 7.14 (ii) applies if inextricably linked material is seized under the Criminal
Justice and Police Act 2001, sections 50 or 51. Inextricably linked material is material it is
not reasonably practicable to separate from other linked material without prejudicing the use
of that other material in any investigation or proceedings. For example, it may not be possible
to separate items of data held on computer disk without damaging their evidential integrity.
Inextricably linked material must not be examined, imaged, copied or used for any purpose
other than for proving the source and/or integrity of the linked material.
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ANNEX K RELIGIOUS COMPOSITION OF JSA STOPS

#%% Ppolice Service NISRA
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a¥ of Northern Ireland 0 Rosgarch Agancy

Modelling 2011 Census Small Area Religious Composition
onto Justice and Security Act Stop & Search postcode data
from August 2020 to July 2021

PSNI Statistics Branch 18 March 2022
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Introduction

PSMI do not currently collect or process community background data in relation to the monitoring of
stop and searches carried out under specific powers in Northern Ireland. PSNI is under a legal
obligation to collect community background data to assist with monitoring the use of these powers
and has been subject to a number of oversight recommendations advising them to put in place a
methodology to do so.

This modelling exercise has been carried out at the request of the Independent Reviewer of the
Justice and Security Act in Northern Ireland as an interim measure while PSNI identify the mast
appropriate methodology (or combination of methodologies) to collect, obtain and process
‘community background * data for Stop and Searches.

Methodology
This data modelling involved mapping P5NI Stop and Search data against results from the 2011
Census for the administrative geographies known as Census Small Areas®.

The Justice and Security Act (JSA) Stop and Search data® used for this analysis consisted of two
variables 1) home postcode and 2) policing districk, extracted from records of 15A Section 24 and I15A
Section 21 Stops which occurred in the 12 month period 1 August 2020 to 31 July 2021 There were
4,302 such stops in that time period, howewver only 72% of these records contained a valid Morthern
Ireland postcode.

The Census varable used was ‘Religion or Religion brought up in” (hereafter referred to as religion).

Each posteade [where available) was assigned thres individual values of hetween 0 and 1 for
‘Catholic’, ‘Protestant” and ‘Other/None’ respectively, based an the Census results for the Small Area
associated with that postcode. These scores provide estimates for the probability of an individual
living in that postcode area having a particular religion. For example a postcode which falls into an
area with a composition of 45%: Catholic, 50% Protestant and 5% other would be assigned values of
0.45, 050 and 0.05 respectively.

These estimates are then aggregated to give overall estimates for the religion of all persons stopped
within Narthern Ireland for each policing district.

Because the postcode data is extracted prior to any data matching =king place the final statistical
dataset is anonymous. At no stage are any estimates applied to, or held against, any personal data of
individuals who had been stopped and searched/questioned under 15A powers_

Weaknesses of the analysis
Census Data — The census data used in this analysis was taken from the 2011 census. Over time the
demographics of an area can change and we have no way of knowing the extent of some of these

' Small Areas were intreduced in Merthern Ireland after the 2011 Census and were generally created by
amalgamating 2001 Census Output Areas.

? httpsyffwww_ legizlation gov.uk/ukpgs/2007/6/ contents..

3 These are not 4,305 unigue individuals as some persons may hawe been stopped on more than one occasion
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changes until the 2021 Census results are released. The equivalent religious compaosition data from
the 2021 Census is not due to be available until summer 2025

Postcode coverage — Of the 4,309 Stops records, only 3,120 (72%) contain a valid Morthern Ireland
postcode which means that at the Northern Ireland Level we were unable to assign the religion
wariables to 28% of records. This coverage varies between policing district and ranges from 54% to
83% mcross districts (see table 1 for coverage rates by District)

Postcode Accuracy — Home postcodes are recorded by either linking to addresses on PENI systems or
through provision of a postcode by an individual who has been stopped. For those postcodes in the
extracted data which were deemed to be valid Northern Ireland postcodes, no further guality
assurance was carried out.

Table 1: Postcode coverage by District

District stopped in Postcode coverage
Belfast City 77%
Lishurn & Castlereagh 73
Ards & North Down 61%
Wewry, Mourne & Down 61%
Armagh City, Banbridge & Craigavon TT%
Miid Ulster 71%
Fermanagh & Omagh 543
Derry City & Strabans 83%
Causeway Coast & Glens £9%
Wiid & East Antrim T1%
Antrim & Mewtownabbey 549
Northern Ireland 723

Results at Morthern Ireland Level
The estimated religious composition of those persons stopped and searched/guestioned under 15A
powers between August 2020 and July 2021 across Morthern Ireland was as follows*:

& 45% Catholic
s 245 Protestant
¢ 4% Other/MNone
s 2B% Missing®

The religious compaosition of the Northern Ireland population taken from the 2011 Census was 45%
Catholic, 48% Protestant and 7% Other/Mo religion. Figure 1 displays this comparison graphically.

*Percentage figures may not sum to 100 due to rounding
& Represents those missing and invalid postoodes
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Figure 1: Comparing the estimated religious composition of persons stopped and
searched/questioned under 15A with that of the Northern Ireland population
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Results by District
Tablz 2: Comparing the estimated relizious compasftion of persons stopped and searched/questianad under I5A with that of the population, broken
down by the District in which the stoptook place,

Estimated religious composition afthose Religious compositian of the papulation of that
stopped searched Distrct?

District stopped in Catholic ~ Protestant  Other/None  Missing Catholic Protestant  Other/None
Belast City A 555 18% IO 0% 4% %
Lishurn & Castlereagh (8) 30% 38% 5% ™ W 67% W
Ards & North Down (€] % 4% % 1% 13% To% 12%
Newry, Mourne & Down (D) 4l 1% ki i1 2 1 %
Armagh, Banbridge & Craigavon (F) ~ 33% i1k Ih 1% 4% 52h 5h
Mid Ulster (f) 24% 15% I S B4h 3 %
Fermanagh b Omagh (0 o 1% %% 6% 3% ¥
Demry City & Strabane (H) 76% b% 1% 1% 1% I5% b
Causeway Coast & Glens () 22 4% i) % 4% 55% 5%
Mid & East Antrim () 1% i8h 6% 1% 19% 3% 8%
Antrim & Newtownabbey (L) 1% 3% 4% 4k 0% 61% W
Northern Ireland 55 L & 18 5% 4% %

154 Saction 24 f 21 Stops batwaan AUgUst 2020 and July 2021
* 2011 Census resuits

Figure 2 displays these comparisons graphically
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Figure 2: Comparing the estimated religious composition of persons stopped and searched/questioned under J5A with that of the population, broken

down by the Districtin which the stap took place!
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December 2021
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|dentification of practical measures that could be taken to
reduce the number of non-jury trials taking place under the
Justice and Security (NI) Act 2007

BACKGROUMND
Context

1. The Justice and Securty (Northern Ireland) Act 2007 (the 2007 Act) provides for a
non-jury mal (NJT) mechanism in relation to a tnal on indictment in exceptional cases
where there is a risk from paramilitary or community-based pressure on a jury. The
decision to proceed with an NJT is made by the Director of Public Prosecutions
(DPP), following a request from the Police Service of Northern Ireland (PSNI), or the
Fublic Prosecution Service (PP3).

2. NJT provisions expire after a period of two years, but may be extended for a further
period of two years by secondary legislation, approved in both Houses of Parliament.
There is ne limit to the number of times that the NJT provisions may be extended in
this way. The provisions were last extended im July 2021 and will expire an 31 July
2023.

3. The Government remains fully committed to bringing these temporary provisions to
an end, when it is safe to do so and compatible with the interests of justice. In order
to work towards this, the Northerm Ireland Office has established a working group as
recommended by the previous Independent Reviewer of the Justice and Secunty Act
(IRJSA), David Seymour, in the Twelfth! and Thirteenth? Reports.

Meetings

4. The working group has met four times since the introductory meeting on 27 July
2021.

5. The Terms of Referenca (Annex A) were agraed at the first mesting. These outline
two key aims for the working group:

1. ldentify practical measures and legal measures that could be taken ta reduce
the nurnber of nan-jury trials taking place.

2. ldentify the indicators that members would lock to in order to be satisfied that
the non-jury frial provisions were no longer necessary.

6. Aim one above has been the focus of the working group discussions to date and this
report, from the perspective of the Northemn Ireland Office (NIO) summanses the
group's findings.

7. In order to establish a baseline understanding amongst members, the group has
been briefed on:

' The Twelfth Report of the IRJSA can be accessed here:
hitps-/lassets_publishing. service_gow uk/government/uploads/systemfuploads/attachment dataffilef357
Qeer2th Reporf 1519 pdf

2 The Thirtz=enth Repaort of the IRJSA can be accessed here:

hitps:/fassets publishing. service_ qow ukfgovernment/uploads/systemiuploads/attachment data/fileS79
145/ Thirtheenth Report pdf
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a. Northemn Ireland secunty situation (PSNI);

b. harms which the NI Executive's Tackling Paramilitarism Programme is
seeking to address (NI Executive Programme for Tackling Paramilitansm,
Cnminality & Organised Cnme};

c. process of issuing a nonjury tnal certificate under the 2007 Act (Public
Prosecution Service); and

d. nen-jury trial process under the Craminal Justice Act 2002 (Crown Prosecution
Service).

DETAIL

8. In addition to practical measures, requirement one under the Terms of Reference
also mentions the identification of legal measures. The working group has discussed
the overall intention to move away from a requirement for Northem Ireland-specific
provisions for NJTs. Suggestions for amendments which could be made to the 2007
Act have been noted. However, nong have yet been considered in detail given that
this would continue to keep a Northern Ireland-specific regime in place. Political
appetite and Parliamentary approval for amendments that maintain such a distinction
are unlikely given that the Government’s repeatedly stated aim is to allow the
provisions to expire when the time is nght. An option, which has been mentioned in
the working group and may be more politically palatable, would be to explore whether
specific, temporary amendments for MNorthem Ireland could be made to the Criminal
Justice Act 2003 {the 2003 Act). Whilst continuing to distinguish Nerthemn Ireland, i
would be a marked step towards aligning with England and Wales whilst seeking to
manage risks associated with the persistence of paramilitarism.

Existing jury arrangements/measures

9. During working group discussions, members have been made aware of the jury
arrangements and measures that already exist. In addition to provisions for NJTs,
sections 10-13 of the 2007 Act® contain measures aimed at protecting jures in
Northern Ireland. It has been noted that it would be prudent for these provisions to
remain in place even if the 2007 Act provisions for NJTs were to be elapsed. They
include:

1. Restriction on disclesure of jurer infermation (it is an offence for those
engaged in the criminal justice system to disclose juror information);

2. Balloting of jurors by number rather than by name;

3. Routine cnminal records checks may be camed out to prevent disqualified
persons from serving as jurors: and

4 Provision for a judge to privately hear the cause for any challenge from the
defendant against a juror.

10. The working group has also been made aware of precautions that are, or can be,
deployed in Northern Ireland in relation to jurors to protect the integrity of the trial.
These include:

* Sections 10-12 of the Justice and Securty (Nerthern Ireland) Act 2007 can be found here:
hittps:fiwww legislation.gov_uk/ukpqga'?007iGlcrossheadingfjuries
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1. Jury keepers who act as the conduit between the jury and the judge; any
concerns (for example about jury tampering) can be escalated to the judge in
this way;

2. Ensuring there are entrylexit’access points for jurors which are not used by
members of the public/defendants; and

3. Consent forms are kept separately rather than as part of a list so that jurors
do not see each other's signatures.

Practical measures already considered by the DPF prior to the issuing of a NJT
certificate

11. In the Tenth Report*, the previous IRJSA recommendead that it should be noted on
the MJT certificate that prior consideration had been given to jury protection
measures. This recommendation was accepted by the Public Prosecution Service
(PP3). Before issuing a MJT certificate, consideration is given fo:

1. screening/sequestening the jury; and
2. mowving the trial to ancther location.

12. Whilst screening/sequastering and moving the trial are considerad, they are rarely
deemed to be feasible options in Northern Ireland. Changing the trial to another
location would usually have little impact on the risks in question, given the small
geegraphical area, the tight-kmit nature of the community in Nerthern Ireland and the
broad reach of paramilitary influence. Sequestering a jury of 12 people for the
duration of a trial would have a significant impact on their own freedoms during that
time and would incur significant cost. In relation to screening, during the COVID-19
pandemic, perspex screens were placed in front of juries. Even this relatively minor
change raised concems about the impact on a fair tnal due to jurors’ lines of sight
being affected.

13. A key issue with the above options is that the likelihood that deploying them wiould
cause jurors fo question why the measure(s) had been deemed necessary.
Consequently, the nsk of a fearful, and therefore petentially biased, jury would arise.
Given how prominent the presence of paramilitary groups is likely to be in the
mindset of the general public in Northern Ireland, jurors would be quick to make
those connections.

14. Similar concems in relation to possible protective measures leading to an incurable
compromise of the jury’s chjectivity are noted in case law on the use of the NJT
provisions under the 2003 Act in England and included in the Crown Prosecution
Service (CPS) guidance. For example in J, S, Mv R [2010] EWCA Crim 1755, it is
argued that “protective measunes would be unreasonable because they would
subvert the jury’s abilty objectively and dispassionately to dispose of the case”

2 The Tenth Report of the IRJSA can be accessad here:

hitps flassets.publishing.service.gov uk/govemment/uploadsfsystemfuploads/atiachment datafile/357
084/10th Report 1617.FDE

172



15.

The CP3 guidance also states that relevant consideration of protective measures can
include their cost and feasibility, as well as the: likely impact on the jurors’ lives and
consideration of whether even the most extensive measures would be sufficient to
prevent the improper exercise of pressure were it to be attempted.

Other possible jury protection measures

16.

7.

A question was raised in the working group as to whether police protection could be
put in place for jurors involved in fnals where there could be a rnisk of threat or
intimidation. However, there i1s a view that, as is the case with witness protection,
Jurors in such cases (and possibly their families) would need protection for the
duration of the trial as well as afterwards. Significant cost implications would anse, as
would the concerns noted in paragraphs 13-14 in relation to impact on the lives of
Jurors and possible compromise of their objectivity.

The working group has quened whether, particularly as a result of any changes
brought about by the COVID-19 pandemic, consideration could be given to jurors
carmying out their functions remetely. In addifion to the comments in paragraphs 13-
14 in relation to concerns about impact on a fair trial, we also note that a significant
investment in technology would be required. If remote junies were introduced solely to
deal with cases which would currently be deemed NJTs under the 2007 Act, the risk
of compromise of juror abjectivity shill arises as does the question of faimess to
defendants in these cases. Therefore, a move towards the use of remote juries for
such cases should be in line with any broader plans for introducing remete juries in
MNorthern Ireland. Advice from the Northern Ireland Department of Justice (DoJ) is
that the option of remote juries is not currently under consideration.

Other suggestions/matters which could contribute to reducing the number of NJTs
under the 2007 Act

18.

19.

The working group has agreed that it would be useful to consider cases where the
DOPP has refused a NJT ceriificate in order to determine whether those tnals
proceeded with a jury and if so, whether any additional measures were introduced as
a result. The NIO and the PPS are considering whether lessons can be learnaed from
those cases and will report back to the working group.

Similar to the inclusion on the NJT certificate of a nate to confirm that jury protection
measures have been examined (paragraph 11), a further suggestion is to include a
note to confirm that use of the NJT provisions under the 2003 Act had been
considered. Formal consideration of this at an early stage could help to determine
whether any cases for which use of the 2007 Act is being considered, could be dealt
with under the 2003 Act. In practice this would mean an early determination on
whether any of the information being presented to the DPP to justify a NJT would
meet the evidential threshold required by the 2003 Act. Howewer, an application
under the 2003 Act requires admissible evidence and the standard of proof is to the
cnminal standard. It would be rare for this standard of proof to be available at the pre-
arraignment stage but any certificate for a NJT under the 2007 Act must be issued
pre-arraignment.
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20. While considering the 2003 Act as an alternative to be used pre-araignment may not
reduce the number of NJT certficates, thinking of the 2003 Act as a safety net may.
In some cases, the DPP may choose not to grant a certificate under the 2007 Act
because he can be confident that if necessary, the 2003 Act can be used to grant an
NJT.

21.In accordance with the statutory criteria, certificates for a NJT may be granted by the
DPP for legacy cases as well as present-day prosecutions. The UK Govermment
published a Command Paper in July 2021 setting out a proposed way forward for
addressing the legacy of Northern lreland's past. Whilst next steps continue to be
considered, we note that the Command Paper propased a Statute of Limitations to
remave the prospect of criminal prosecutions. This would not be a prohibition on
imvestigations but any reduction in the number of legacy cases being taken through
the cnminal justica system would also likely see a small but further reduction in the
riumber of NJTs under the 2007 Act

22, During discussions of the working group, it has been suggested that the use of civil
orders (e.g. Temorism Prevention and Investigation Measures, Serious Crime
Prevention Orders, Unexplained Wealth Orders) as alternatives to prosecution could
be considered. The point has been made that certain cases are not able to be
prosecuted, for example due to the sensitive nature of the intelligence used in the
investigation. it was suggested that if the 2007 Act provisions were no longer
available, then the number of cases that could not be prosecuted might increase.
Members of the working group unanimously agreed that prosecution is always the
preference but where that is not possible these civil orders provide a range of other
measures to be considered and this should be of some reassurance to those making
the decision when the time comes, to move away from Northern Ireland-specific
provisions for NJTs. Whilst an important point for policy advisors, this has been
determined to be outside the Terms of Reference of the working group.

Juror Bias

23 In addition to the nsk of juror intimidation, there is also the potential for juror bias in
certain cases as a result of a defendant’s suspected association with a proscribed
organisation or if the offence being tned is in connection with religious or political
hostility. The MJT provisions in the 2007 Act can therefore be in the interests of the
defendant; protecting against the risk of impaiment fo the administration of justice
arising from a hostile jury.

24 When considering practical measures that could be taken to reduce the number of
non-jury trials taking place under the 2007 Act, the working group examined the nisk
of juror bias.

26, The group discussed the fact that there s a lack of evidence to prove that jury bias is
likely to be a significant problemn. This is because of section 8 of the Contempt of
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28.

29

Court Act 19815 which makes it an offence to ‘obtain, disclose or solicit any
particulars of statements made, opinions expressed, arguments advanced or votes
cast by members of a jury in the course of their deliberations in any legal

proceaedings’.

. Before a NJT cerificate can be granted, the DPP must suspect that one (or more) of

the four statutory conditions is met and be satished that there i1s a nsk that the
admimistration of justice might be impaired if a jury tnal were to be held. it was
suggested that in order to gather data on juror bias, condition four® could be
considered as a proxy for bias wherein certificates granted based on condition 4
could be counted as cases where bias was part of the reason a certificate was
granted. Howsaver, this would be inaccurate given that condition four ralates to the
nature of the offence rather than the nature of the jury and an automatic linkage
between religious or political hastility and jury bias should not automatically be made.

. As the method descnbed in paragraph 26 abowve would not yield accurate resulis, the

PP3S have agreed to undertake a manual trawl of the last full year's cases to
determine how many certificates were granted when juror bias was a consideration.

We note that processes are in place to ensure jury selection is as fair as possible.
For example, the Junes (Northemn Ireland) Order 13967 outlines how a jury is
selected; it lists persons disqualified, ineligible and exempt from jury servics; and it
explains how a juror may be challenged if the prosecution or defence believe they
should not serve on the panel.

The working group heard about the pre-briefing that judges give to 3 jury before each
trial wherein they stress the importance of making decisions based solely upon the
available evidence. Each juror is required to swear or affirm that they wall “farthfully try
the defendant and give a true verdict according to the evidence”. Anecdotally,
members of the group asserted that jurors take this instruction very serioushy.

. Differing views were expressed within the group on the issue of juror bias. Some

members were of the opinion that the history and societal divide in Northermn Ireland
is deeply ingrained in members of the public, therefore a strong assumption of likehy
bias can be made in certain cases. Others stated that the public in Morthern Ireland
had largely moved on and that this assumption may not be a safe one to continue to
make. When the group examines the indicators that would be usad to determine
when Northern Ireland-specific provisions for NJTs may no longer be necessary, it
will ikely assist in furthenng understanding of the continued hkslihood of juror bias in
the cases in question.

5 Saction 8 of the Contempt of Court Act 1981 can be accessed here:
https-dfewnw_legislation. gov uk/ukpgad1981/49/section/a

® The offence or any of the offences was committed to any extent (whether directly orindirectly) as a
result of, in connection with or in response to religious or political hostility of one person or group of
percsons towarde another person or group of persons.

T The Juries {Northemn Ireland) Order 19938 can be accessed here:

https-dfeww _legislation. gov_ uk/nisiM 996/ 1141 /contents
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CONCLUSION

3.

32.

33.

3.

35.

The establishment of the working group is the first time that this issue has been
reqularly discussed by those engaged with it since the 2007 Act provisions were
introduced. This represents progress in itself and we expect that it will resultin a rich
selection of informed responses following the next public consultation on the matter
This will be of great assistance to Ministerial decision-making.

The group discussions have revealed the real challenge in further reducing the
already small number of NJTs under the 2007 Act. This is particularly the case given
that there is unlikely to be appetite for amending those provisions rather than moving
to rely solaly on the 2003 Act for NJTs in Northemn Ireland. However, we remain
mindful of Northem Ireland's unique circumstances and note that the difference in the
thrashold for a NJT under the 2007 Act and the 2003 Act has been described as a
"gulf.” Moving to rely solely on the 2003 Act in Northern Ireland is therefore a question
of when the associated nsk would be deemed fo be acceplable. As it has been
pointed out, a similar risk was taken in 2007 to move to the current NJTs system. The
decision to take such a step is outside of the remit of the working group; rather it is
for Ministers. Again, the information exchange within the group will be vitally
important in advising on this, particularly as the discussion tumns to the examination
of relevant indicators.

In relation to reducing the number of NJTs under the 2007 Act, changes in the
number of terrorist, paramilitary and legacy cases being tried would have an impact.
In termis of practical measures that could be introduced, it is clear that no one change
is likely fo have a significant impact. Any move towards the introduction of remote
Jjuries in Northern Ireland may also contnbute, however we understand that such a
move is unlikely in the short-medium term.

It is clear that those engaged in certifying NJTs will continue to ensure challenge is
inherent within that process and that options for proceeding with a jury continue to be
considered in every case. We understand that there is an awareness amongst
practitioners of the option of relying on the 2003 Act. It may be that there is a means
of formally recording consideration of its use, particularly as a ‘safety net’ as set out
in paragraph 20, prior to the issuing of a certificate under the 2007 Act.

Finally, further consideration could be given to specific, tempaorary amendments for
Northern Ireland being made to the 2003 Act as described in paragraph 8. These
amendments could perhaps allow cases in Morthern Ireland to be considered ata
slightly lower standard of proof than in England and Wales. Whilst it would take some
time {likely years) to make such a legislative change and noting that it would continue
to distinguish Morthemn Ireland, it would be a marked step towards aligning with
England and Walss whilst seeking to manage risks associated with the persistence
of paramilitarism.
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Report on NJT Working Group Requirement Two: identify the indicators that
members would look to in order to be satisfied that the non-jury trial
provisions were no longer necessary

BACKGROUND

Purpose

1. This paper was written to provide the Independent Reviewer of the Justice and Security
(Northem Ireland) Act 2007 (IRJSA) with an overview of the discussions that shaped the
working group recommendation being made for Requirement Two of the Terms of
Reference (ToRs). The working group would appreciate the IRJSAs views an this
recommendation.

2. Recommendation: all the metrics/indicators listed in points A-D below should be
used in combination to build a contextual picture that the Secretary of State can
use to help inform their decision on whether the NJT provisions in the 2007 Act
should be extended.

Context

3. The Justice and Security (Northern Ireland) Act 2007 (the 2007 Act) provides for a
nonHury trial (NJT) mechanism in relation to a trial on indictment in exceptional cases
where there is a risk from paramilitary or community-based pressure on a jury. The
decision to proceed with an NJT is made by the Director of Public Prosecutions (DPP),
following a request from the Police Service of Northem Ireland (PSNI), or the Public
Prosecution Service (PPS).

4. NJT provisions expire after a period of two years, but may be extended for a further
penad of two years by secondary lagislation, approved in both Houses of Parliament.
There is no limit to the number of times that the NJT provisions may be extended in this
way. The provisions were last extended in July 2021 and will expire on 31 July 2023

5. The Govemment remains fully committed to allowing these temporary provisions to
expire, when it is safe fo do so and compatible with the interests of justice. In order to
work towards this, the Northern Ireland Office has established a working group as
recommended by the previous IRJSA, David Seymour, in the Twelfth' and Thirteenth?
Reports.

6. The NIO created the group and provides a secretanat function for all meetings. When
inviting membership to the group, the NIO used the IRJSA's recommendation ( “such a
group could include representatives from the PRS, SN, the Court Senvice, the Bar, the
Law Soctety and independent organisations with an inferest in these mafters™) as a
template. To ensure a diversity of ideas, we wanted to ensure experts from as broad a
range of organisations and backgrounds were included in the group. The full group
membership is listed in Annex A.

7. Itis mportant to note that the expiration of these provisions will not leave Northem
Ireland without any option for non-ury tnals. The Criminal Justice Act 2003, which

! The Twelith Report of the IRJSA can be accessed here:

o o o | o ol

086/12th Report 1819 pdf
* The Thirteenth Report of the IRJSA can be accessed here:

QL g S RLBISnG [ []0) Lgo
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applies across England & Wales and Northem Ireland, provides (in very limited
circumstances) for tnals to be heard without a jury. However, the threshold for the use
of these provisions is set much higher than the cumrent system in Morthern Ireland. The
expiration of these 2007 Act provisions would be a further step towards security
nomalisation in Northern Ireland.

8. The decision on whether to extend the non-ury trial provisions under the 2007 Act for a
further period is multi-dimensional and sits with the Secretary of State for Northem
Ireland. The group agreed that, although not measurable and therefore not suitable as
an indicator, the values inherent in the justice system should be borme in mind when
considering the future of non-jury trials. These include

o the value of raising the quality in the delivery of justice processes which the jury is
considered to impart in the adversaral common law system;
Jury participation, which is affirmative of equality, community legitimacy and the
enhancement of civic education;
nomalisation and the continued move from special secunty measures as part of
the stronger attainment of a peaceful settlement.

9. The UK Government continues to be committed to bringing an end to these provisions when
it is safe to do s0 and compatible with the interests of justice.

Meetings
10. The ToRs at Annex A were agreed at the first meeting of the working group. They set
out two key Requirements for the waorking group:
Identify practical measures and legal measures that could be taken to reduce the
number of non-jury trials taking place.
Identify the indicators that members would look to in order to be satisfied that the
non-ury trial provisions were no longer necessary.
11. On 16 December 2021 the working group met the IRJSA to discuss their findings around
Requirement One.
12. Requirement Two has been the focus of the working group discussions since then and
this report summarises the group’s findings.
13. In order to establish a baseline understanding of potential indicators amongst members,
the group has been bnefed on:
a. How the Programme for Tackling Paramilitanism, Criminality & Crganised
b. Crime measures progress (benefits realisation).
¢. The different types of evidence of intimidation seen by Victim Support NI

DETAIL

Summary
14. The working group has discussed the indicators that members would look to in order to
be satished that the nonjury trial provisions were no longer necessary.
15. The group has come to the mnclusmn that no mdlt::al-:ur will be perfect. Hnwever a

consultatmn could inform the Secretlrj,r of State's decmon{nakmg process when the
time to renew the NJT provisions comes around.

POTENTIAL INDICATORS
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A. Assessed threat against jurors in Northern lreland

s The NIO will commission MIS for a regular (six-monthly) intelligence-based
assessment of the threat against jurors in Northern Ireland. This threat assessment
will be based upon sensitive material but the assessed threat-level (low, moderate,
substantial, severs, critical) will be openly available. We have requested the first
threat assessment and expect to receive it soon.

s The working group raised concerns about the fact that the underlying intelligence will
not be visible to everyone. However, the Secretary of State could request a bnefing
on the intelligence that shapes the threat-level in order to better inform his
decision-making regarding the renewal of the NJT provisions.

B. Level of Paramilitary/Terrorist Activity
e The following metrics can be used to demonstrate the level of paramilitary/terrorist
acfivity in Northem Ireland and how it has changed over time.
o Deaths due to the secunty situation
o Paramilitary-style shootings and assaults
o Security-related incidents
e Charts and analysis are set out in Annex B. The full data sets are available in Annex
C.

C. Level of Intimidation
& The following metnics can be used o demonstrate the level of intimidation exeried by
terror/paramilitary groups in Northern Ireland and how it has changed over time.
o Number of people accepted by the NI Housing Executive as homelass due to
intimidation
o Number of intimidation or threat to harm witness offences recorded per year
o Number of intimidation offences recorded per year
o Response fo NI Life and Times Survey. Paramilitary Groups have a
controlling influence in this area
o Response to Nl Life and Times Survey: Paramilitary groups create fear and
intimidation in this area
» Charts and analysis are set out in Annex B. The full data sets are available in Annex
C.

D. Level of Use of Terrorism Legislation
e The following metrics can be used to demonstrate the usage of terrorism legislation
in Northem Ireland and how it has changed over time.
o Number of persons convicted of an offence under terrorism legislation
o Persons detained in Mortherm Ireland under Section 41 of the Terrorism Act
2000
o Usage of Vanious Stop and Search/Question Powers in NI
o Charts and analysis are set out in Annex B. The full data sets are available in Annex
C.

E. Level of Use of NJTs
* The following metrics can be used to demonstrate the usage of the NJT provisions in
the 2007 Act
o NJT cases as a percentage of all Crown Court cases
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o Certificates issued and refused for NJTs by the Director of Public
Prosecutions
o Percentage of cases in which each condition met
o Awverage percentage of cases in which each condifion met
« Charts and analysis are set out in Annex B. The full data sets are available in Annex
C.

ISSUES IDENTIFIED

Proxy Data

16. The preveniative nature of the current NJT provisions under the 2007 Act means that we
do not hold data en jury tampering because the provisions ensure it does not generally
happen._ As a result, any potential indicators must rely on proxy data. This data will help
us build a general picture of the security situation in Northemn Ireland and the potential
threat of jury tampering.

17. The working group accepted that proxy data must be used but with the caveat that we
must be cognisant that this data is not directly related to the threat to jurars.

Data Accuracy & Reliability

18. The data from 2020-2022 onwards must be treated with caution as the impact of the
COVID-19 pandemic is likely to skew the figures. In addition we note that some of the
data is compiled for operational reasons. While this does not negate the use of the data
it does mean that it must be appropnately caveated and weighed. In particular the group
noted that the number of people accepted by the NI Housing Executive as homeless
due to intimidation nisks patentially under and over estimating the scale of intimidation.

19. The Victim Support NI presentation highlightad informal and anecdotal evidence of
varnous types of witness and victim intimidation that occurs. The presentation concluded
by stressing that there are many cases in which victims will mot come forward to report a
crime or to report intimidation due to fear of the conseguences. Data must be caveated
to ensure that low reporting rates for intimidation do not skew interpretation of statistics.

Rejected Indicators

20 The working group discussed each of the indicators presented in points A-D_ Howewver,
the below was also discussed but was deemed unsuitable:
Files received by PPS with a complaint of intimidation - this metrnc covers
offences of inimidation, attempted intimidation and conspiracy to intimidate
witnesses, jurors and other persons - because it can apply to all ‘other persons’
the group found it was too broad to be of value as anindicator.

CONCLUSION

21_ Analysis of the metrics outlined above paints a complex picture {see Annex B for full
analysis). Many of the trendlines are of low to moderate stafistical significance. When
some frendlines are split and indexed to 2007 we can see trends flattening - does this

indicate a slowing of progress or are the numbers now too low to expect any additional
significant decrease?

22 As discussed earlier in this paper, we are using proxy data and we have conceded that
the nature of intimidation means some of our data will not be 100% accurate.
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23. We have been focused on identifying indicators but we must also decide how the
indicators should be used in the decision making process.

24 The working group discussed two options for how the indicators should be used:

a. Agree setlevels that each metnc should reach before they indicate that we should
be satisfied that the nonqury tnal provisions are no longer necessary; or

b. Take amore holistic approach wherain the indicators are considered together to
build a contextual picture of the environment in which the Secretary of State is
making their decision.

25_ As aresult of the nature of the data and the difficulties in identifying anomalous years up
front, using the metnics to build a holistic contextual picture may be more beneficial than
setting targets for each metric to reach before we are satisfied that the NJT provisions
under the 2007 Act can be allowed fo expire.

26. Therefore our recommendation is that all the metrics/indicators listed above
should be used in combination to build a contextual picture that the Secretary of

State can use to help inform their decision on whether the NJT provisions in the
2007 Act should be extended.

Next Steps

27 In practice, this recommendation means that views will continue to be collected from the
public and interested stakeholders via public consultation when the provisions are
approaching expiry. The Secrefary of State will be provided with the consultation
responses as per usual but at the same time he will also receive a summary of all the
indicators listed in this paper to help inform his decision.

28. Atter the Independent Reviewer has read this paper, she will be invited to discuss this
recommendation with the group.
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ANNEX N

OLD JSA AUTHORISATION FORM

Reference
Number:

Authorisation to Stop and Search — Para 4A, Schedule 3 under the Justice and Security Act

1)

2)

3)

4)

5)

(Northern Ireland) 2007

licants should retain a completed copy of this form for their own records

Name of Applicant:

Length of Authorisation:

For the purposes of calculating a 14 day period (the maximum period available), the day on
which an authorisation is given is deemed to constitute a full day, regardless of the time it is
authorised. For example, an authorisation given at 08.00hrs on 1 November must end no later
than 23.5%hrs on 14 November. It cannot run until 07.59hrs on 15 November (Please see
Explanatory Notes for details).Please note that the duration of an authorisation should be “no
longer than is necessary”.

Authorisations must not be for the full 14 day peried unless this is necessary.

Start date: MNumber of days :

End date: End time (if not 23.59):

Location where powers to apply (please specify):

Entire Area of Northern Ireland [ ] Map Attached []

Specific Area [ ] Map Aftached [ ]

Reason for exercising Para 4A, Schedule 3 powers:

Authorising Officers should only use the power when they reasonably suspect that the
safety of any person might be endangered by the use of munitions or wireless apparatus, and
he / she reasonably considers the authorisation necessary to prevent such danger (Please
see Explanatory Notes for more detail).

Authorising Officer:
Authorising Officers must hold substantive or temporary ACPO rank. Officers acting in
ACPO ranks may not authorise the use of Para 4A, Schedule 3 powers.
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Authorisation to Stop and Search - Para 4A, Schedule J under the Justice and Security
Act
(Morthern Ireland) 2007
1) Authorising Officers Rationale

2)  Authorising Officer Contact and Telephone Number:

3} PSNIHuman Rights Legal Advice

Authorsang officers shoukd conbm that they soughl legal advice rom the Human Rights Legal
Adviser hat the authorsabon comples with e kgesltve proviions and the Statutory Code
of Prachice. and should provide & summary below 10 that effect
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4)

5)

Assessment of the threat:

Authorising Officers should provide a detailed account of the intelligence which has given rise
to reasonable suspicion that the safety of any person might be endangered by the use of
munitions or wireless apparatus. This should include classified material where it exists
(Please see Explanatory Motes for more details).

Relevant Infermation and/er circumstances over recent period:

If an authorisation is one that covers a similar geographical area to the one immediately
preceding it, information should be provided as to how the current situation has changed, or if it

has not changed that it has been reassessed and remains relevant (Please see Explanatory
Notes for more details).
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)

The use of Para 4A, Schedule 3 powers of the Justice & security Act (Northern Ireland)
2007 rather than other powers of stop and search:

Authorising Officers should explain how the use of Para 4A, Schedule 3 powers is an
appropriate response to the circumstances and why powers under S5.43 and 5.43A of the
Terrorism Act 2000 or other PACE powers are not deemed sufficient (Please see Explanatory
Notes for more details).

Description of and reasons for geographical extent of authorisation:

Authorising Officer should identify the geographical extent of the Authorisation and should
outline the reasons why the powers are required in a particular area. A map should be provided
(Please see Explanatory Notes for more defails).

The geographical extent of an authorisalion should be “no greater than necessary”
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8)

9)

10)

Description of and reasons for duration of authorisation:

Authorising Officer should identify the duration of the Authorisation and should outline the
reasons why the powers are required for this time.

The duration of an autherisation should be “no greater than necessary”

Details of briefing and training provided to officers using the powers:

Authorising Officers should demonstrate that all officers involved in exercising Para 4A,
Schedule 3 powers receive appropriate training and briefing in the use of the legislation and
understand the limitations of these powers (Please see Explanatory Notes for more details).

Practical Implementation of powers:

The Autharising Officer should provide information about how the powers will be used and why.
This may include the use of vehicle checkpoints, stops and searches of individuals operating in
the area of the residences of security force members or security force establishments or other
recognised targets of terrorist attack (depending on the nature of the threat). The authorising
officer should indicate whether officers will be instructed to conduct stops and searches on the
basis of particular indicators (e.g. behavioural indicators, types of items carried or clothes worn,
types of vehicles etc), or whether the powers will be exercised on a random basis. If the powers
are to be exercised on a random basis, the authorising officer should indicate why this is
necessary and why searches based on particular indicators are not appropriate.
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1)

1)

13)

Community engagement:

The Authorising Officer should provide a detailed account on the steps that have been taken fo
engage those communities that will be affected by the authorisation. Where it has not been
possible to carry out community engagement prior to authorisation, the Authorising Officer
should carry out a retrospective review of the use of the powers (Please see Explanatory Notes
for details).

Policing Board engagement:
Authorising Officers making Para 4A, Schedule 3 authorisations should nelify and engage with
the Policing Board (Please see Explanatory Notes for details).

(If applicable) Senior Officer Cancellation / Amendment:

If at any stage during an autherisation the autherising officer ceases to be satisfied that the test
for making the authorisation is met, they must cancel the authorisation immediately and inform
the Secretary of State. A Senior Officer may also amend an authorisation by reducing the
geographical extent of the authorisation or the duration or by changing the practical
implementation of the powers. Where an authorisation is so amended, the Secretary of State
must be informed.
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Print Name/RanK. ... oo e e iiesesciesenne

Cancellation / Amendment Date signed. ........cooiimiiiinninn

SIGNATUNE. .o e Time signed. .. ...

Details of cancellation / amendment:

Explanatory Notes to Authorisation to Stop and Search under Para 4A, Schedule 3 of the
Justice & Security Act (Northern Ireland) 2007

JSAA
Point 2 Length of authorisation

the expiry of the previous one if necessary.

of the provisions.

189

Start time is the time and date at which the authorising officer gives an oral authorisation or
signs a written authorisation, whichever is earlier. The maximum period for an authorisation is
14 days. and authorisations should not be made for the maximum period unless it is necessary
to do 50 based on the intelligence about the particular threat. Authorisations should be for no
longer than necessary. Justification should be provided for the length of an authorisation,
setting out why the intelligence supports amount of time authorised. If an authorisation is one
which is similar to another immediately preceding it, information should be provided as to why
a new authorisation is justified and why the pericd of the initial authorisation was not sufficient.
Where different areas or places are specified within one authorisation, different time periods
may be specified in relation to each of these areas or places — indeed the time period necessary
for each will need to be considered and justified. For the purpoeses of calculating a 14 day
period, the day on which an authorisation is given is deemed to constitute a full day, regardless
of the time it is authorised. For example, an authorisation given at 06.00hrs on 1 November
must end no later than 23.58hrs on 14 November. It cannot run until 07.59hrs on 15 November.
Authorising officers must assure themselves that the Authority does not run for more than the
statutory 14 day limit. In the case of a new authorisation, an authorisation can be given before

PSNI may authorise the use of section Para 44, Schedule 3 powers for less than forty-eight
hours, however, centinuous use of 48 hour-leng autharisations, whereby the powers
could remain in force on a “rolling” basis is not justifiable and would constitute an abuse




ANNEX P NEW JSA AUTHORISATION FORM

["Reference Number,
Authorisation to Stop and Search — Para 4A, I
Schedule 3 under the Justice and Security Act (Northern Ireland)
2007

1)

Area Co-Ordinator North
-Area Co-Ordinator South
Area Co-Ordinater Demry City & Strabane

2} Length of Authorisation:
Please note that the duration of an authonsation should be “no longer than is necessary”. (Flease see

Explanatory notes for detail) o
Shart date: Mumber of days:
End date: End time (if not 23,59}

3 Location where powers to apply (please specify — Appendix B refers)

Entife Area of Norhe Ireland [ ] Map Attached [ |
Specific Districts [ Map Attached | |

Districts AlTBI T ClTDITEDTFIIGITHIII[IK[TLL]

4) Reason for exercising Para 4A, Schedule 3 powers:
Para 4A(1} or Schedule 3 to the 2007 Act specifically provides that a senior officer may give an authorisation
ungér this paragraph in relation to a specifisd area or place if the officer-

(Please confirm that you):
(A} Reasonably suspects that the safety of any person might be endangerad by the use of
munibians or wireless apparatus
Tick to Confirm [
(B} And THAT ¥OU reasonably consider thal-
o the aulhorisation is necessary o prevent such danger,
Tick to Confirm []
o the specified area or place is no greater than is necessary to prevent such danger, and
Tick to Confirm ]
= the duration of the authorisation is no longer that is necessary to prevent such danger
Teck to Confirm (1

5) Authorising Officer:
Authorising Officers must hold substantive or temporary ACPO rank {ACC or TIACC). Officers acting in
ACPO ranks (AJACC) may not authorise the use of Para 4A, Schedule 3 powers.

Cate/Time
SIGNALUIE. ..o v e s e e e Of Oral Autherigation {If applicable)
Print Mame/Rank............coocoveiiniiniin s e ssnnens
Date Signed......ceeermrersmammns mrmsmas i e Autharising Officer Of Oral
Aythorisalion-
Time Signed/Authorised from.......cccicwaiia
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“Reference Numoer:

Authorisation to Stop and Search - Para 4A, Schedule 3 under the
Justice and Security Act (Northern Ireland) 2007

1) Authorising Officers Rationale
Paints to consider;
Grounds 1o reasanably suspect ihat the safety of any person might bé endangerad by use of munitions or
wireless apparatus. The autharisation is necessary fo prevent such danger and other stop and search powers
are insufficient to achieve this aim.The geographical scope and duration of autharisation is no greater than
necessary ko pravant such danger

B |

é

Authorising Officer Name and Contact Number:

PENI Human Rights Legal Advice

The Autherising Officer has sought advice from the PSNI Human Rights Legal Adviser lo ensure the
authorisation complies wiih the legislation and Code of Practice. A copy of the advice is set out below

L!ﬂhllﬁ“ Basis
| Nacessity Considerations

|

| Proportionality Considerations:

Lioyd McKeag
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4)

ol e T B

Assessment of the threat:

Authonging Officers should provide a detailed account of the intelligence which has given rise to reasonable
suspicion that the safety of any person might be endangered by the use of munitions or wireless apparatus
and that it is necessary to give the provision of a stop and search power that does not require reasonable
suspicion to police officers. This should include classified matenial where it exists (Please see Explanatory
Netes for more details),

OVERVIEW

Dissident Republican, Loyalist Paramilitary groupings and criminal gangs have ready access to
munitions in their various forms. They also have access to, and use wireless apparatus in incidents
that resuit, or may result, in death or serious injury being suffered by members of the public or law
enforcement.

c NT TH UPDAT

Munitions ! Movement

Threats

For example :
= INLA Belfast

= INLA Londonderry
« ONH

« AAD

LOYALISM

OTHER CRIMINALITY
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§) The use of Para 4A, Schedule 3 powers of the Justice & security Act (Northern Ireland) 2007 rather

than other powers of siop and search: -

Paragraph 4A Schedule 3 provides tha PSNI with a legal power o énable the seanch of peopls in
public areas where the threat to safely is highest.

“In the period for which the authorisation is sought:
I have examined the avallable information on the endangerment from munitions of wirsless
apparatus. | am satisfied that the powers ane necessary to prevent such endangerment. [ ]

| am satifised that the use of these powers is required fo help deal with the perceived threat, that the
paragraph 4A{1) power is the most appropriate power to use in the circumstances and the use of
"without reagonable suepicion” eearch.powere ie propartional to the threat. [ ]

| have faken into account the safety of the public and the safety of officers and | am salisfied that the
authorisation of the stop and search power is ‘necessary to prevent such danger”. [ |

| have considered the suability of ather search powers inciuding those that require reasonabie
suspicion. [ ]

{Please initial)

[6)  Description of and reasons for geographical extent and duration of authorisation:
Authorising Officer should identify the geographical extent of the Authorisation and should oulline the reasons
why the powers are required in a particular area for the duration of the requested autherisation. A map is
provided at Appendix B {Please see Explanatory Notes for more detzils).

The geographical extent and duration of 2n authorisation should be “no greater tham necessary™

e
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T Details of briefing and training provided to officers using the powers:

Authorising Officers should demonstrate that ali officers involved in exercising Para 4A, Schedule 3 powers
receive appropriate training and briefing in the use of the legiskabion and understand the limitations of these
powers (Plaase see Explanatory Motes for more datails),

All officers using the powers are briefed regarding the appropriaté use of these powers:

Are officers aware that whare thare is intelligence about munitions or wireless apparatus that relates
o a named individual or lozation, the appropriate stop and search pawers should be used ?

[yes/no |

Avre officers aware thal where there is infeliigence about munitions or wireless apparatus being held
or moved but no intelligence about the location or the person suspected then the use of without
suspicion powers would be justified 7 [ yes / no |

Have all officers using the powers been fully briefad and understand that searches [if authorised)
may only be exercised for the purpose of discovenng unlawfully held muniions or wireless
apparatus 7 [yes/no ]

{Flease initial}

(B} Community engagement and accountability:

The Authorising Officer should provide an example of steps that have been taken to engage those
communities thal will be affecled by the authorisation. Where it has nol bean possible to carry out community
engagement prior to authorisation, the Authorising Officer should carry out a retrospective review of the use of
the powers (Please see Explanatory Motes for details).

Local communities have been engaged and Community Impact Assessments have been conducled
locally and these are continually reviewed

An example of recent engagement and feedback is:
= DistricvAraa
» Engagement Method

+ PCSP feedback

9) {If applicable) Senior Officer Cancellation / Amendment:

If at any stage during an authorigation the authorising officer ceases 10 be satisfied that the test for making the
authorisation s meat, they must cancel the autharisation immediately and inform the Secratary of State.

A Senior Officer may also amend an authorisation by reducing the geagraphical extent of the authorisation or
the duration or by changing the practical implemneantation. of the powers. Where an authorigsation is o
amended, the Secratary of State must be informed.

Cancellation / Amendment

TO A M
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Details of cancellabion | amendment
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ANNEX Q LETTER FROM ACC JONES PSNI (COMMUNITY MONITORING)










ANNEX R IRJSA REVIEWER RESPONSE TO NJT CONSULTATION

Professor M B E Breen-Smyth

Dear Colleagues,

[ had intended to send you the entirety of that section of my report to parliament on the non-jury
trial provision within the Justice and Security (Northern I[reland) Act 2007 (JS4), but
unfortunately it is not yet complete.

Instead, [ offer you the following summary and can certainly send you the longer document when
it is complete in the next day or so. However, conscious of your deadline of today, here is the
summary of my current thinking.

1. Tam the Independent Reviewer of the ]34 and [ am currently preparing my report to
parliament on the review of the operation of certain sections of the [5A including those
pertaining te non-jury trials (N]Ts) in Morthern Ireland.

2. Inmy report I review the work of the working group on non-jury trials, which produced
two reports. The first of these was at the request of my predecessor David Seymour CE,
who asked for their views on how to drive down the numbers of NJTs in Northern Ireland.
The second was at my request and considers the indicators that might be used to
determine ywhether ar not the security situation warranted the demise of the JSA
provisions for NJTs.

3. On the first question of how to drive down the numbers of N]Ts, I am grateful to the
working group for their deliberations. However, for a number of reasons, I am not
convinced that the numbers gan he driven down further, Chief of these reasons is that, in
my opinion, the Public Prosecution Service already operates a rigorous review of all
applications and more importantly the Public Prosecution Service is averse to refusing a
non-jury trial certificate where, even though the statutory criteria were met, the risk of
jury tampering or bias is very low the Director is legally oblizged to issue a certificate in
those circumstances, under the discretion available to him under Section 1 of the |SA.
Certainly, Lord Kerr in Hutchings would support him in maintain this position.

4, However, I am persuaded by the argument of my colleague, Jonathan Hall KC, who points
out that Lord Kerr in Hutchings was not referring to any risk to the administration of
justice, but rather to the type of risk to the administration of justice to which Lord Kerr
referred at paragraphs 26-7 and paragraph 40 which was described in fordan as a "real
risk”, not a “remote or fanciful possibility”, "a real (as opposed to the remote or fanciful)
possibility of jury bias”.

5. Consequently, [ support Jonathan Hall's view that some immediate amendment to the
PPS guidance to: a,_ distinguish between a real risk and a remote or fanciful risk;
and b. explain that the purpose of considering the risk to the administration of
justice is identify the risk to the fairness of the proceedings. This may not however,
have any effect on the numbers of NJTs.
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6. The second working group report was produced at my request and considers the
indicators that might be used to determine whefher or nat the security situation
warranted the demise of the ]5A provisions for N]Ts. The table below summarises the
indicators considered by the group, what each measures, the trend visible from scrutiny
of that indicator and my evaluation of any trend and the usefulness of each indicator, A
fuller discussion of these together with a summary of each indicator tracked over a perind,

of time is available in the second working group report.

Table 1.1:
INDICATOR MEASURES? | COMMENT 5-YEAR RECOMMEMDATION
TREMD
1 | regular [six- threat 3ssessed threat- strong indicator,
manthly) against jurors | level (low, result not yet
intelligence-bazed | in Morthern moderate, availablz: UsE
355855MENT Irzlznd substantial,
s2vers, critical)
openky available
2 | Desths duetothe | fatalities prozy for owerall | stable USE
S2CUMty siteation level of viclence
3 | Paramilitary-style | paramiltary | prosy for Dowmnwardy | USE
shootings and wvizlence paramilitarism stable
3ssaults
4 | Security-related shootings, proxy for owerall | Downward | USE
incidents bombings s2curity situstion
incendizries
5 | Wumberhomeless | Intimidation | Prosy for stable USE
due to intimidation | levels paramilitarism
Wia MIHE and fear
& | Number of Court witness | Indicator of level | Little USE
offences of intimidation | of interference variation
intimidation or with court but n=500+
threats to harm proceedings
WItNEss per year
7 | Wumbers thinking | Opinion of ‘soft’indicator— | atable or D0 MOT USE
paramilitary sample opinion rather downward
Groups have than evidence trend
contralling based, sample
influence in arsa rather than
[MILT} Census-based
& | Wumbers thinking | Opinion of 'soft’ indicator— | stableor DO MOT USE
parammiltary ample opinion rather downward
groups creats fear than evidence trend
and based, sample
intimidation in rather than
area [NILT) Census-based
% | Numbers conwicted | Convictions MWote delay—can | stablef or | WSEWITH
under terrarism be several years - | slight CAUTION*
legislztion between offence | upward
and conviction
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Table 1.1:
IMDICATOR MEASURES? | COMMENT 5-YEAR RECOMMENDATION
TREMD
10| Persons detained PSM activity | Current law Downward | USE
in Morthern Ireland enforcement
under Section 41 activity
of the Terrorism
act
2000
11 | Uszge of various PEMI activity | current law Dowrnward | USE WITH SOME
stop and enforcement CALTION*
Search/Question activity
Powers in M
12 | MITcasesasa Frevalence of | Current PR3 Downward | USE
percentags of all MITS usage of powers
Crown Court cases
13 | Certificates issued | Critical current PR3 Downward | USE
and refused for scruting of usage of powers | (issued)
MITs by the MIT stable
Director of Public | applications [refused]
Prosecutions
14 | percentage of strength of | Condition 1is LISE
cas23 in which case for MIT | mast frequently
zach condition met met
15 | Average Freguency of | Condition 3 least LISE
percentags of reliance on frequantly met
cas2s in which specific
2ach condition met | condition
16 | PPE complzints of | offences of can zpphy to all nya O MOT USE
intirmidation files intirmidation, | ‘other persons’
atternpizd 50 gEree that it
intimidation | toobroadasan
conspiracy to | indicator
intimidate
witmesses,
jurors and
other
PETSONS
MIHE — Narthern Ireland Housing Executive; MILT — Morthern Ireland Life and Times Survey”
*there may be a substantial delay between the time when the offence was committed and the
date of conviction
**may also reflect factors such as staffing levels and other pressures within PSNI

I commend some of these indicators to the Secretary of State when considering the
question of the renewal of the NJT provisions in the JSA. Cognately, they, proyide a
more granular picture of the factors in the security situation relevant to the need
for NJTs.

= Available at hitps:fwww ark.ac uk/ARK/ nilt
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5 2lation fn options
avmlahl& 111 relal:mn I:n H]T pmvtsmn in Hm‘l:hern Ireland These were a modified JSA
regime; the discontinuance of the JSA provisions and adoption of the CJA provisions
in their stead; and a (potentially) modified CJA regime.

8. Ido not favour making medifications to the NJT provisions in the JSA. since the JSA
itself was designed to be temporary legislation. Breathing new life into it is not likely to be
palatable to parliament, and, in the long run, a waste of effort.

8. NordoIfavour the immediate discontinnance of the ]SA provisions and adoption of
the CJA provisions in their stead. This option would cause consternation in the system,
which we can acknowledged, would be temporary, and may happen eventually in any
case, However, this option is not entirely justified in my view by the persistence of
paramilitarism, albeit at a slightly reduced level ip Northern Ireland.

10. A [potentially) modified CJA regime offers the best option in my view, based on the
following approach. I recommend a review of the operations of the CJA in England and
Wales be considered, which would examine a. the prevalence of jeopardy to jurors; and b,
the operation of the non-jury and jury options in cases of, for example gang crime or
organised crime where juries may be at risk of intimidation.

11. Such a review may serve two functions, First, it may elucidate the methods of
management of risk to juries that may be of service in Northern Ireland, and it may also
shed light on difficulties in jury trials faced in cases of crganised crime or gang-related
cases,

12, The outcome of such a review may either: suggest the need for modifications to the CJA
NJT provision which would make its operation in Northern Ireland more feasible whilst
ensuring that NJT provision was consistent throughout the UK; or it may demonstrate the
adequacy of CJA provision for jury trial even in cases of organised crime and gang-related
prosecutions.

13.I will be recommending in my report that the ]SA provisions are renewed for a
further two years, during which time a review of the operation of the CJA in those
terms in conducted in England and Wales and the outcome actioned accordingly. By
the end of two years, I will recommend that the goal is to plan for an implement the
transition of the Northern Ireland legal system to sole reliance on the CJA for any
NJT provision.

14.In the interim, I commend the use of the indicators above as support for this plan
for transition, given that they point to an improved security situation, albeit one
that gives continuing cause for concern about fair trial rights.

I trust this is helpful to the consultation.
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