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	[bookmark: bmkTable00]Application Decision

	

	by Harry Wood

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 8 October 2024



	Application Ref: COM/3340060
[bookmark: _Hlk177983252]Goose Green Common, Carsons Road, Mangotsfield, Bristol, BS16 9AL
Register Unit Number: CL 29
Commons Registration Authority: South Gloucestershire Council


	· The application, dated 5 March 2024, is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by Merrett and Co.
· The works comprise: 
i) The creation of a tarmac and type 1 stone access driveway. The driveway will have a surface area of approximately 56m² and be approximately 14.5m long with the first 3.2m being tarmac. 

	



Decision
1. Consent is granted for the works in accordance with the application dated 5 March 2024 and the plans submitted with it subject to the following conditions:

i. the works shall begin no later than three years from the date of this decision;
REASON: To provide certainty to users of Goose Green Common.
ii. the land shall be fully reinstated within one month from the completion of the works.
REASON: To retain access for commoners, public and livestock across Goose Green Common.
2. For the purposes of identification only the access driveway is shown in red on the attached plan.

Preliminary Matters
3. I have had regard to Defra’s Common Land Consents Policy Guidance (November 2015) in determining this application under section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its merits and a determination will depart from the guidance if it appears appropriate to do so. In such cases, the decision will explain why it has departed from the guidance.

4. This application has been determined solely on the basis of written evidence. I have taken account of the representations made by the Open Spaces Society (OSS) and Natural England (NE).

5. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:
i. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
ii. the interests of the neighbourhood;
iii. the public interest; Section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest;
iv. any other matter considered to be relevant.

Reasons

6. The applicant explains that the purpose of the works is to provide access across the common land to land owned by the applicant.  

7. They explain that the proposed access is needed as the premises is a stud with four stallions. The existing accessway is not suitable for the visiting mares due to the ground conditions and effect it has on animals at the site. They consider that the new access driveway will be safer than the current access available as it will be more direct.

8. They explain that there is not an option to create this access to the stallion yard through the site without going over common land as the gradient of the land is too steep.

The interests of those occupying or having rights over the land
7. Jonathan Seymour-Williams and Alexan Graves are the owners of the land. They were contacted by the applicant and have provided no objection to the application. The common land register records rights to graze two cows or calves and rights of estovers over the whole of the land know as Green Goose Common.

8. The applicant advises that these rights are not exercised over the land.

9. I am satisfied that the applicant has carried out the required consultation and no further comments were received and the planned works would not interfere with the interest of those occupying or having rights over the land.

[bookmark: _Hlk158896956]The interests of the neighbourhood and public access
10. The interests of the neighbourhood relate to whether the works will unacceptably interfere with the way the common land is used by local people and is closely linked with interests of public access. 

11. Goose Green Common comprises of multiple land parcels throughout the town of Mangotsfield. The area of land pertaining to this application is an area of triangular shaped land with a carriage way running along the western boundary. The carriageway and boundary of the common land is separated by a row of hedges.

12. The access driveway would not impact on access to the common as it is planned to be a flat surface providing no physical boundaries or impediment.

13. The creation of this access driveway could also improve access to the common, as the area of common land it would run through is currently difficult to access without navigating large amounts of scrub and rough terrain. 

14. I am of the view that this area of land currently has low recreation value. It is not easily accessible and is likely only used as a place for walking alongside the existing carriageway. Photos provided by the applicant details how the area is highly overgrown with scrub and not accessible.

15. NE have been consulted on the application and stated they do not believe that that the works as planned will have any adverse effects on long term access to the common.

16. OSS stated that they accept that access to the premises is restricted by the narrow ribbon of common land to the west of the premises, and that a new access is desirable. OSS did query aspects of the design of the accessway, but an up to date plan provided by the applicant appears to have addressed these concerns. 

17. I am of the opinion that the works will have a minimal impact on the recreational value of the common. Furthermore, the works will not unacceptably interfere with the interests of the neighbourhood or public rights of access.

The public interest 
18. As well as the public interest in the protection of public rights of access, the Guidance (November 2015) outlines the public interest in nature conservation, the conservation of the landscape and the protection of archaeological remains and features of historic interest. 

Nature conservation and conservation of the landscape
19. NE state that the common has no special designated landscape value and they do not anticipate the works having a significant impact on the landscape of the common as a whole. However, NE made clear they do not consider the application will have any conservation or natural benefit to the common. The removal of the hedgerow would also have a minor impact on the biodiversity of the common.

20. In response the applicant has outlined that they are bound by planning conditions to carry out additional landscaping as part of the planning permission. The attached plan shows the planting of three trees and a new hedge which are consequential benefits to nature conservation. Local authority ecologists have accepted these proposals as adequate recompense for the impact of the new access.

21. The applicant acknowledge that the access driveway will be partly a tarmac surface but it is next to a cul de sac road, tarmac footpath, and lamppost. They continue that currently it has no landscape appeal and is not a picturesque area of common land, but the remains of a highway improvement scheme and any landscape impact of the small area of tarmac will be de minimums.

22. NE have concluded that the location of the landscaping and hedge planting proposed are not on the common land. They would expect this to result in nature conservation benefits, but they are not directly on the common. Therefore, they are unable to confirm that the works will enhance or improve the landscape or biodiversity of the common itself. 

23. The proposed works would introduce new permanent artificial features as the they include the construction of a permanent surface within the common. This will lead to a small loss in the commons’ natural areas and have a small impact on the visuals of the common. However, this part of the common is not noted as having any natural value. Moreover, the accessway will be in keeping with the other artificial features present on the common described by the applicant, as it is adjoining an existing carriageway and would not block any views of the wider common.  

24. Overall, I am of the view that the works will have a minor impact on nature conservation interests and   a minimal impact on landscape interests.

Protection of archaeological remains and features of historic interest. 
25. The applicant has stated that there are no archaeological features within the proposed works area. Historic England and the local authority archaeological service have been consulted and did not comment. 

26. There is no evidence before me to suggest that these interests will be harmed by the proposed works.






Conclusion

27. Defra’s Common Land Consents Policy advises that 
where it is proposed to construct or improve a vehicular way across a common, 	consent will be required under section 38 if the works involve the ‘laying of 	concrete, tarmacadam, coated roadstone or similar material’ (other than	for the 	purposes of repair of the same material). Such an application may be 	consistent with the continuing use of the land as common land, even where the 	vehicular way is entirely for private benefit, because the construction will not in 	itself prevent public access, or access for commoners’ animals. However, by its 	very nature, paving will have an impact on the enjoyment of the common, by 	reducing the area available for recreation and grazing, by causing harm to 	habitat, perhaps by affecting drainage, and by introducing an urbanising feature 	into what will normally be an essentially open and natural setting. The Secretary 	of State takes the view that, in some circumstances, a paved vehicular way may 	be the only practical means of achieving access to land adjacent to the common. 
I am of the opinion that this policy applies here.

28. In this case I conclude that the works will not prevent public access to the common and as the rights recorded are not exercised, there will be no effect on how rights are exercised on the land. It appears, from the evidence before me, that this area of the common has very little recreational value and is not a wholly accessible or open space. While I acknowledge that these proposals will introduce a new urbanising feature onto the common, I am of the view that these works are the only practical means to provide access across this part of the common. The permanent works will not seriously harm the other interests set out in paragraph 5 above. Consent for the works is therefore granted subject to the conditions set out at paragraph 1 above.

Harry Wood
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