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	by Harry Wood

	Appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:  24 September 2024

	
Application Ref: COM/3344535
Westwood and Hurn Common, Beverley, East Riding of Yorkshire
Register Unit No: CL28
Commons Registration Authority: East Riding of Yorkshire Council

· The application dated 16 May 2024 is made under Section 38 of the Commons Act 2006 (the 2006 Act) for consent to carry out restricted works on common land.
· The application is made by East Riding of Yorkshire Council (the Council). 
· The flood mitigation works to the rear of the property named Lindsey in Thurstan Close and numbers 60 and 62 Central Avenue, Beverley comprise (all measurements are approximate):
i. shallow swale up to 0.4m deep and low bund up to 0.9m high, together covering 1750m²;
ii. new headwall installed on Yorkshire Water surface water sewer; and
iii. temporary fenced area of 3500m² using 110m of 1.3m high timber post and rail fencing with a 3m wide access gate to be in place for one year.




Decision
1. Consent is granted for the works in accordance with the application dated 16 May 2024 and the plans submitted with it subject to the following conditions:
1) The works shall begin no later than 3 years from the date of this decision.
REASON: To provide certainty to users of Westwood and Hurn Common.
2) All fencing shall be removed and the land shall be fully reinstated within one year from the completion of the works.
REASON: To retain access to the public across Westwood and Hurn Common.

2. For the purposes of identification only, the location of the proposed works is shown on the attached plan.
Preliminary Matters 
3. I have had regard to Defra’s Common Land consents policy of November 2015 (the Defra policy) in determining this application under Section 38, which has been published for the guidance of both the Planning Inspectorate and applicants. However, every application will be considered on its merits and a determination will depart from the policy if it appears appropriate to do so. In such cases, the decision will explain why it has departed from the policy.
4. The application has been determined solely on the basis of written evidence. I have taken account of the representations made by Natural England (NE).

5. I am required by section 39 of the 2006 Act to have regard to the following in determining this application:-
a. the interests of persons having rights in relation to, or occupying, the land (and in particular persons exercising rights of common over it);
b. the interests of the neighbourhood;
c. the public interest. (Section 39(2) of the 2006 Act provides that the public interest includes the public interest in; nature conservation; the conservation of the landscape; the protection of public rights of access to any area of land; and the protection of archaeological remains and features of historic interest); and
d. any other matter considered to be relevant.
Reasons
6. Part of the eastern boundary of the common abuts residential properties. The Council explains that surface water run-off from the wider common saturates a section of the boundary. This has led to flooding issues at some properties and the highway in Thurston Road/Central Avenue. The proposed swale and bund is designed to channel excess water via the headwall into an existing clay pipe off of the common to stop overland flows in wet weather from flooding adjacent residential properties.
The interests of those occupying or having rights over the land

7. The Council is both applicant and landowner and it follows that the proposed works are in their interests. The Council has indicated that there are no leaseholders or other occupiers to be affected by the proposals.

8. The common land register for register unit CL28 records grazing rights in favour of three rights holders. They are the Mayor, Aldermen and Burgesses of the Borough of Beverley, Maitas Farms Limited and the Pasture Masters, the latter of which also has recorded rights of estovers, turbary and pannage. The Council advises that all grazing rights are exercised annually. All three rights holders were consulted but did not comment.

9. There is no evidence before me to suggest that the proposed works will harm the interests of those occupying or having rights over the land.
The interests of the neighbourhood and public rights of access
10. The interests of the neighbourhood test relates to whether the works will impact on the way the common land is used by local people and is closely linked with interests of public access. 

11. The common land register records that CL28 extends to about 614 Acres (248 Hectares) and the area covered by the proposed works represents less than 0.1% of it. The Council has provided no information as to how the common is used by local people and the wider public but I consider it likely to be used for general recreation, such as dog walking. The application plan shows numerous paths over the common but none run through the proposed works area and the nearest access point onto the common appears to be some distance away. Photographs submitted by the applicant show a number of desire lines around the proposed works area, indicating some nearby public use.

12. The application is made to address saturation at the site during periods of wet weather, which can lead to the flooding of nearby properties. The proposed works will allow run-off water from the wider common to collect there in a more controlled manner than it currently does. The works will not present a radically different situation to users of the common as, with or without the works, the site will be too wet to walk over during those periods. The Council advises that whilst the area of saturation may increase following the works, the frequency of saturation should decrease.

13. It is proposed to retain fencing around the works area for a year to keep grazing animals and people off the swale and bund to allow grass to re-establish on them. I consider that re-grassing is an important element of the proposals and that a year is a reasonable period to restrict access to allow it to happen.

14. I conclude that, on balance, the likely reduction of periods of saturation attributable to the works will be of some small long-term benefit to the above interests.
The public interest

15. As well as the public interest in the protection of public rights of access, I must also have regard to the public interest in nature conservation, the conservation of the landscape and the protection of archaeological remains and features of historic interest.

Nature conservation and conservation of the landscape

16. In commenting on the proposals, NE gave no indication that the common is subject to any statutory or local nature conservation designations or that the works will impact on the biodiversity of the common. I am satisfied that the works will not harm nature conservation interests.

17. The common is not subject to any formal landscape designation but the works are bound to have a visual impact to a certain extent. The Council advises that the swale and bund will be seeded to match existing grass and in time this will help them to blend in with the surrounding area. I consider that once the grass is established and the fencing is removed the area will not look out of place with its surroundings and that the works are so small as to have a negligible long-term impact on landscape interests.

Archaeological remains and features of historic interest
18. Historic England was consulted about the application but did not comment. There is no evidence before me to suggest that the works will harm archaeological remains and features of historic interest.
Conclusion
19. I conclude that the works are likely to be of some small long-term benefit to public access over the application site and will not harm the other interests set out in paragraph 5 above. The works will also confer a public benefit by reducing flood risk to local residents. Consent is therefore granted for the works subject to the conditions set out in paragraph 1.
Harry Wood
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