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PROVISIONAL REMEDY JUDGMENT

The judgment of the tribunal is that:-

i) The tribunal has set out its conclusions as to a number of matters in dispute between
the parties as set out below.

ii) For the reasons set out no final awards have been made, and this is not in respect of
any of the sums set out the final Judgment.
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Directions

i) The parties are directed to liaise and notify the tribunal within 28 days in respect of
the issues set out below whether they agree or disagree, and if they disagree the
parties positions as to :

i) Whether the claim for pension loss is pursued and if so whether any expert evidence
is sought;

iii) Whether the claim for personal injury is pursued and if so whether any expert
evidence is sought;

iv) Whether the parties require a further remedy hearing or are able to reach agreement
in the light of our findings as set out below.

Reasons

1. Following our earlier decision on liability we now consider remedy. As set out in the
earlier judgment we upheld claims of direct sex discrimination, harassment related to
sex, direct sexual orientation discrimination and harassment related to sexual
orientation, victimisation, unfair and discriminatory constructive dismissal.

2. The primary purpose of this hearing is to make findings of fact as to the various heads
of claim, and as to the ambit of any losses; and to set out those areas where further
evidence may be needed subject to the parties further consideration as to whether
those issues are still pursued and/or remain in dispute.

3. There are a number of aspects of remedy which are not in dispute, and which are set
out at the appropriate points below.

Unfair Dismissal

4. Basic Award — The parties are agreed that the appropriate basic award is £2,284.00

5. Compensatory Award — Loss of Statutory Rights — The claimant has not proposed a
figure but the respondent has suggested £500 which the tribunal would accept.

6. Compensatory Award — Financial Losses - As the tribunal held that the dismissal was
both unfair and discriminatory, it is appropriate to award any financial losses as
discrimination compensation (D’Souza v London Borough of Lambeth [1997] IRLR
677) .
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Discrimination Compensation

Heads of Claim

7. The claimant seeks compensation under the following heads of claim:

i) Firefighter- Loss of earnings (past and future);
ii) Gas Fitter -Loss of earnings (past and future)
iii) Other financial losses — Medical Treatment
iv) Future Pension Loss

v) Injury to Feelings

vi) Personal Injury (Psychiatric Injury)

vii) Interest

General Principles Discrimination Compensation

8. Itis not in dispute that the general principles the tribunal is required to apply are:

i) The aim is to put the claimant in the position that she would have been in had the tort
not occurred ( MoD v Wheeler [1998] IRLR 23 / Chagger v Abbey National plc
[2010] 47);

i) The burden of proof lies on the claimant to prove her loss (Chagger);

iii) The burden of proof lies on the respondent if and to the extent it asserts a failure to
mitigate.

9. Further specific principles in relation to specific heads of claim are set out at the
appropriate points below.

Loss of Earnings — Fire Fighter

10. The most significant head of claim in terms of monetary value is loss of earnings as a
Fire Fighter. The claimant is claiming full career loss in relation to her earnings from
the Fire Service as set out in greater detail below.

11.As general propositions the parties make the following points (the more detailed
submissions are set out below):

Claimant

i) But for the discriminatory dismissal she intended to and would have succeeded in her
career in the Fire Service and become in due course Chief Fire Officer;
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i) The career and career path of the Fire Service is almost unique, and very difficult to
replicate;

iii) In the circumstances this is a case in which career long loss is appropriate and
necessary.

Respondent

i) If and to the extent that the claimant is entitled to be compensated for the loss of her
chosen career in the Fire Service, that is properly reflected in the award for injury to
feelings;

i) The claim for loss of earnings is precisely that, and involves only the analysis of
financial losses;

iii) On the basis of her income to date post-termination the claimant has suffered no
financial loss, judged solely in relation to her Fire Service income (and that it is
necessary to include her gas fitting income to create any loss, which for the reasons
set out below the respondent asserts that the claimant has not proven).

Facts

12.The claimant was born on 28th August 1991 and joined the Gloucester Fire Service in
2017, and then transferred to Green Watch Avonmouth in March 2021. Her
employment terminated as a result of her resignation on 30" May 2022. In our liability
judgment we found that the claimant had been unfairly constructively dismissed, and
that her dismissal was discriminatory.

13.The claimants claim is for £2,133,298 (gross) / £1,386,643 (net of tax - but prior to
grossing up by the tribunal to take into account taxation on the award). That is made
up as follows :

i) Total career income in the Fire Service continuing as a Firefighter from 2022
(salary £32,000 p.a.) until retirement in 2056 (aged 65) at an estimated salary of
£228,462 plus benefits (CFO salary adjusted for inflation at 3% per annum).

ii) Income from gas fitting £18,000 pa (adjusted for inflation as above ) from 2022
until 2034, £22,823 p.a. at the point (promotion from Area Manager to Assistant
Chief Fire Officer / ACFO)

iii) Income from current employment with GWR and/or similar alternative
employment projected until August 2056 (£41,000 p.a. - £109,739 p.a. (adjusted by
3% per annum as above both for inflation as above, and also any promotion related
or other pay rise).

14.That claim is based on a number of propositions / assumptions:

.
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i) But for the termination of her employment the claimant would have remained
employed by the Fire Service full time until August 2056.

i) She would have been promoted through each rank at the dates asserted in the
Schedule reaching Chief Fire Officer (CFO) in 2046.

iii) She would receive £18,000 p.a. net (adjusted by 3% per annum as set out above)
from her second job/career as a gas fitter until 2034.

iv) She will continue until retirement to receive the same salary as she currently receives
whether with her current employer or elsewhere, with a 3% p.a. adjustment to
include inflation and any promotion or pay rise.

iv)_Fire Service — The claimant’s claim is based on the proposition that she would have
been promoted on the following dates (The claimant has not in her Schedule of loss
suggested that any discount should be applied to take into account any contingencies
or the possibility that any of these promotions would not have occurred or would have
occurred later than she asserts. It is effectively the claimant’s case as reflected in her
Schedule of Loss that achieving these promotions on these dates was 100% certain):

i) January 2023 -Crew Manager;

ii) January2024 — Watch Manager;

iii) January 2027 — Station Manager

iv) January 2029 — Group Manager;

V) January 2031 - Area Manager ;

Vi) January 2035 - Assistant Chief Fire Officer;
vii)  January 2039 - Deputy Chief Fire Officer;
viii)  January 2046 -Chief Fire Officer.

Fire Service - Loss of earnings - Claimant’s Evidence / Submissions

15.The claimant asserts that the career progression set out above is a realistic
assessment of her likely career path for the following reasons.

16.Drive/ Determination- The claimant contends that when she has set her mind on
something she pursues it diligently and relentlessly. She relies on her rugby career,
both as a player, and a coach. She is a very accomplished sportswoman who was
talent spotted at the age of thirteen to join the Elite Pathway for England Rugby. She
played top level rugby for clubs including Saracens and Bristol; and represented
England at both under 20 and full international level and was selected for the England
Women’s World Cup Squad in 2014. She suffered a serious knee injury in 2014 , and
despite being advised that it was career ending, she made a comeback in 2017 and
continued to be selected for England until her retirement in 2019.

17.During the period of her rehabilitation she dedicated herself to programmes including

her own business “Breaking Boundaries”, which was created to increase accessibility

to role models, and pathways into Premiership Clubs for aspiring young girls. She ran
.
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Masterclasses for international athletes, and became an Athlete Ambassador for the
Dame Kelly Holmes Trust.

18.Since her retirement she has been Head Coach, and then Director of Rugby for the
Bristol Bisons rugby team.

19.Leadership Skills — Again she relies on the matters set out above, and in particular
her playing and coaching rugby career as demonstrating clear leadership ability.

20.The Opinion of Colleagues — She has called evidence from a number of colleagues
whose evidence as to their experience of and opinion of the claimant is summarised
below. The claimant has called evidence support from a number of witnesses. The
respondent did not dispute the evidence of most, and the only one called to give
evidence was Mr Adam Openshaw.

21.Mr Adam Openshaw - Firstly she called Mr Adam Openshaw. He joined GFRS in
2005 when he was nineteen. He remained a firefighter for seven years until 2012,
when he was promoted to Crew Manager. He was then promoted to Watch Manager
in 2015/16; and to Station Manager in 2016/17, to Group Manager within a further
year, and Area Manager in 2018. In 2023 he was promoted to Assistant Chief Fire
Officer.

22.The claimant relies on this as evidence that rapid promotion is certainly possible for
the right candidate and that is possible to move through the grades very quickly, as is
exemplified by Mr Openshaw’s promotion from Watch Manager to Area Manager
within three years.

23. Specifically in relation to her promotion prospects he expresses the view that she
would have “.. thrived at a supervisory management level.. and potentially progressed
to middle management in the future...”, which Mr Openshaw himself describes as
speculation.

24.Other Witnesses - Despite the fact that they were not called the claimant relies on her
other supporting witnesses and their evidence is summarised below

25.Carole Pittaway — Ms Pittaway is currently People and Transformation Manager
working GFRS. She was one of the panel, together with the Chief Fire Officer, who
interviewed the claimant for the role of Firefighter in 2017. She was very impressive,
and the top scorer in interview. She demonstrated self-confidence, not least in telling
the CFO that she wanted his job, and had the Talent Management Strategy (a Fast
Track process for exceptional candidates) been in place she would have
recommended the claimant for it. She states that whilst it is impossible to say how far
the claimant would have gone up the ranks, that she is confident that she would have
moved up the ranks quickly.

26. Janette Morris — Most of her evidence relates to her own experiences and a degree of
speculation about how her own experiences may affect the claimant. In terms her
-
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knowledge of the claimant she first met her in January 2020 during Fire Station visits
in Stroud. She heard good reports about her, comments that the fact of bringing the
tribunal proceedings demonstrates the values of the Fire service, and the qualities of
a Leader. She concludes that she could have reached at least Area Manager or
Assistant Chief Fire Officer.

27.Jonathan Bowdler — He joined GFRS in 2088 and has been a Watch Manager since
2015. He first met the claimant in 2017 and was extremely impressed with her; and
after she joined she exceeded his expectations. He speaks in glowing terms of her
participation in wild fires in the Peak District in 2018, and how she performed on an
Incident Command Course in 2019.

28.Richard Basham — He has been employed by GFRS since 1996 and has been
promoted to Station Manager. The claimant joined his watch in 2019. He too
expresses the opinion that she had the capacity to progress to middle management
and beyond. e

29.Sally Waldron — She was Group Manager with GFRS from October 2018 to May
2020. She had limited contact with the claimant, but gives evidence of three
interactions which impressed her. She gives no evidence as to her own estimation of
the claimant’s promotion prospects.

30.Rebeca Watts — She mentored the claimant from February 2018. She compares the
claimant favourably to contemporaries who were promoted to Watch Manager in 2023
and compares the claimant favourably to Mr Openshaw; Sally Waldron and Liana
Selecka (Group Manager Manchester) .

31.Experience of her Cohort- The Claimant also relies on the fact that most of her cohort
have become Crew Managers, two have become Watch Managers, and one has
been promoted to Group Manager and is on a Principal Officers Development
Pathway.

32.The claimant and respondent invite us to draw very different conclusions from this
evidence (for the respondent’s submissions see below) . Specifically in relation to Mr
Openshaw, the claimant relies on this evidence to show that rapid promotion is
possible and that her claims are not unrealistic in and of themselves. She invites the
tribunal to conclude from his, and the other witnesses evidence summarised above,
that she is comparable to Mr Openshaw, and is likely to have had a similar career
trajectory. She contends that the other witnesses all provide evidential support for the
contention that she was capable of achieving senior rank in the Fire Service.

Fire Service - Loss of Earnings - Respondent’s Evidence / Submissions

33.The respondent submits that the claimant’s assessment of her losses is wholly
unrealistic.
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34.Firstly it assumes promotion from firefighter (salary £32,000 pa.) to Chief Fire Officer
(£170,000 pa) and increases in the current pay grades of 3% per annum to take into
account inflation. She therefore assumes (at current salaries) promotion related pay
increases in excess of 500% before inflationary increases; whereas for her earnings in
her current role/ alternative roles she assumes a 3% per annum increase to include
inflation and promotion and pay rises. There is no explanation, or any evidence in
support of, these assumptions. If the assumed inflationary pay rise of 3% in the Fire
Service is correct, there is no evidence or explanation to support the assumption that
inflationary pay rises in the private sector, or other public sector roles will be different.
The effect of the assumption is in reality to invite the tribunal to assume that between
now and retirement age the claimant will not achieve any pay rise or promotion, other
than in respect of inflation, outside the Fire Service.

35.The claimant had been a Fire Fighter for some five years when she resigned. She
was still an Operational Fire Fighter and not achieved any promotion at that point.
Promotion to any higher rank is necessarily speculative and each promotion involves
increasing levels of speculation. The promotion process at each stage involves
discussing with the line manager the next promotion stage and the requirement to
prepare for be eligible for it, such as attending and passing the requisite training
courses. When a promotion is advertised there is a written application to demonstrate
competencies. Those who are successful at that stage proceed to a training
assessment day, and those who succeed at that stage are interviewed with the
successful candidates offered promotion. As this is time consuming and expensive
several promotion opportunities at the same grade are normally the subject of a single
promotion exercise. The purpose of this is to provide a transparent and objective
basis for promotion appointments. Each exercise is an entirely separate exercise.

36.Mr Openshaw - The respondent contends that Mr Openshaw has been called to give
evidence precisely because his career progress has been extremely rapid and
unusual. It was put to Mr Openshaw that he was a “high flyer”, from which he
modestly demurred, but he did not dispute that his career progression was unusual.
Precisely because of this, it cannot be assumed that anyone else would have the
same career progression, particularly someone who at the point of termination was
still an Operational Firefighter and had not achieved any promotion at that point. It is
notable that even the witness who has a career progression comparable to that the
claimant invites the tribunal to conclude that she herself would achieve, only
speculates that she would achieve middle management.

37.0ther Opinion Evidence — Whilst the respondent has not challenged any of the
claimant’s other witnesses, and accepts that heir evidence represents their genuine
assessment of the claimant and her abilities it relies on the evidence which the
tribunal accepted that the claimant was not held in universally high regard and that
significant doubts were expressed by in particular Rachel Rind and Tom Foley which
the tribunal accepted, as set out in the Written Reasons. This is significant as
essentially the claimant’s case is based on her own estimation of her abilities, and that
whilst is true that there a number of people who have given evidence and held her in
very high regard, there were others who did not, which should give us pause in

-
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accepting the claimant’s extremely optimistic assessment of her own promotion
prospects.

38.1In addition it points to the simple statistical likelihood of promotion. The respondent

has provided a number of sets of data. The two referred to below are a document
“Total Wholetime Firefighters by Rank and Fire Authority” (2023 — Bundle p1052); and
statistics) provided by Mr Shilton in an email (bundle p1050). The relevant statistics
set out the numbers and proportion of firefighters occupying the specific roles
nationally and by fire service in 2023 (first set of data);and the position as at 315t
March 2023 (Mr Shilton’s email, which are significantly different, at least at lower
levels. They converge and are identical at more senior managerial levels. The reason
for the difference appears to that the first set relates to whole time firefighters ,
whereas Mr Shilton’s includes all firefighters. The overall figures are (Mr Shilton’s in
brackets with his percentages):

i) Total Firefighters — 22,815; (34,857)

ii) Non managerial Firefighters - 13,897; (22,676 / 65.05%)

iii) Crew Manager — 3,292; (5,529 / 15.86%)

iv) Watch Manager — 3,593 (4,594 / 13.18% )

v) Station Manager — 1,241 (1,266 / 3.63%)

vi) Group Manager — 482; (482 / 1.38%)

vii) Area Manager — 188 (188 / 0.54 %)

viii)Brigade Manager — 122 (D/AFCO 82/ 0.24% - CFO 40/ 0.11%) )

39. Moreover the evidence of Mr Shilton is that in an effort to get more outside managerial

expertise, recent promotion exercises have been open to external candidates from
Station Manager upwards. At Station Manager level the recent exercise involved five
out of six Station Manager roles being filed by entirely external candidates, with the
last being an on call firefighter. There were, therefore no successful full time
firefighters appointed to any of the roles. In addition he points to another exercise in
which there were one hundred external candidates for one Station Manager role. The
respondent submits that if this process is adopted going forward, which it accepts is
speculative, that it will significantly decrease the chances of internal appointment
applicants being successful.

40.1t follows, submits the respondent, that the claimant’s Schedule, which presupposes

41

extremely fast, and successful promotion at every stage is wholly speculative,
statically extremely unlikely, and not supported by any empirical evidence

.We have approached these figures with some caution as, whilst they support the

proposition that the numbers and percentage of firefighters occupying senior
managerial roles is extremely small and that the prospect of any given firefighter
reaching senior managerial level is in statistical terms very limited; that they do not
necessarily indicate that a specific firefighter will not reach senior managerial level.
We bear in mind that the whole basis of the claimant’s case is that she was an
exceptional candidate for promotion at every stage and her prospects have to be
judged individually, and not against the statistical probability which might apply to a
-0
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less driven an gifted candidate the claimant has called evidence support from a
number of witnesses not all of whom were required to give evidence.

42.Conclusions- In our judgment we have to balance the following factors in reaching
our conclusions:

i) Itis obviously correct, given her playing and coaching rugby career, that her
contention that she is very determined high achiever is correct, and there is no
reason to suppose that she would not have brought similar levels of determination
and application to her career in the Fire Service;

i) The claimant has called a significant number of colleagues all of whom speak very
highly of her and her capabilities, which would suggest at least the capacity to
advance a long way in the Fire Service;

iii) This is to be balanced against the less complimentary views of her set out in the
liability judgment; and the fact that she had not in fact achieved any promotion and
there is no empirical evidence in respect of the claimant herself against which to
make any judgment of future success.

iv) Her claimed losses require a very high degree of speculation; and put simply the
claimant’s whole case rests on speculation as to events even at the earliest stages
many years into the future, and later events decades into the future.

v) The evidence of the respondent indicates that achieving high managerial office is
statistically improbable, and subject to a number of imponderables, including whether
the Fire Service maintains the current policy of allowing external applicants for senior
managerial which may significantly affect the likelihood of promotion.

vi) The claimant’s contentions make no allowances for the ordinary vicissitudes of life
which may have in future affected her desire or ability to have remained in the Fire
Service and/or to have sought or achieved the promotions contended for. To give an
obvious example the claimant’s capacity or desire to move to a different part of the
country in future might significantly affect her ability to maximise her chances of
promotion.

43.We have to attempt to make an assessment of the percentage chance of the
claimant’s likelihood of achieving each of the promotions she contends for, and the
date at which she contends she would have achieved it. Allied to this is the question
of whether there comes a point at which the question of whether the claimant would
have achieved any promotion is so speculative that it becomes impossible to judge.
Each promotion itself involves speculation as to whether it would be achieved,
speculation as to how the claimant would perform in that role, and speculation as to
how she would perform in open promotion competition against an unknowable cohort
of other candidates.

—-10---
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44.Doing the best we can we have concluded that the evidence of her capabilities and
the promotions of her cohort mean that we can conclude that the chances of the
claimant achieving promotion to Crew manager and Watch Manager were very high
indeed, and in fact so high that we do not believe there is any necessity to discount for
the possibility that they would not have occurred. However thereafter in our judgment
further promotion becomes very speculative indeed. The point of the next promotion
to Station Manager (on the claimant’s contention) is nearly five years from the date of
dismissal, and there is no way of assessing the claimant’s likely level of success as a
Watch Manager, or more particularly the other candidates for the Station Manager
roles and the extent to which it is likely to be open to external candidates. Our
conclusions as to the prospects of promotion are:

i) Crew Manager — January 2023 -100% chance;
i) Watch Manager — January 2025 -100% chance;
iii) Station Manager - January 2027 25% chance

iv) Any promotion thereafter is simply too speculative to make any rational or logical
findings.

45. Gas Fitting Earnings — One of the advantages of the shift system for a firefighter is
that it allows them to pursue other professions / earning opportunities. The claimant
had started gas fitting in December 2019. She achieved her qualifications in
December 2020, and subsequently registered as a Gas Engineer. Her effective date
of termination was 29" May 2022. She contends that she would have continued to
carry out this work until promotion to Assistant Chief Fire Officer, and estimates her
2022 earnings, which she uses as her base figure as £18,000. In mitigating her losses
by taking a standard job with ordinary working hours and no shift pattern precluded
her from pursing this, and therefore the loss of tis income is recoverable as a
consequence of her dismissal.

46. There are a number of questions in relation to this evidence. The first is whether the
claimant’s evidence of £18,000 per annum as the base figure for the ongoing loss is
accurate and sustainable. In her witness statement she sets out income for 2020
which (including the first entry in December 2019 is £5632.60). 2021 was the first
year after of registration as a Gas Fitter and her total income was £22,349.53. There
are a number of imponderables about these figures. Firstly they divide into two broad
types of work. The first is inspections which are individually generally in the low
hundreds of pounds and simply represent profit in the hands of the claimant as they
do not involve her providing any parts (£1,217.00 in 2021) . The second are actual
gas fitting jobs where the total sum claimed includes expenses of the claimant
purchasing parts, which are included in the invoice paid by the customer. In these
instances the headline figure does not represent profit in the hands of the claimant
(£20,932.53 in 2021) The claimant has not attempted in her evidence to provide any

.
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breakdown of the figures, and has not provided any accounts or tax returns, or the
amount of tax she paid on these earnings.

47. The claimant’s evidence is that she ceased carrying out gas fitting work, the last work
being in November 2021, because she linked the gas fitting work and the Fire Service
in her mind, and feared that if anything went wrong the Fire Service would be called.

48. The respondent does not dispute that this loss is recoverable in principle, although it
does not accept that she could have continued outside work from the point of
promotion to Station Manager, but does not accept that the claimant’s evidence
allows the tribunal to find that she has suffered any particular loss of income. The
respondent submits that the claimant has failed to prove any, or at least any
quantifiable loss for the following reasons:

i) The claimant has not in her witness statement, or by any primary evidence provided
any explanation or evidence as to the breakdown of parts and labour in the larger
invoices. It is not for the tribunal simply to guess, and in the absence of evidence, the
tribunal has no evidential basis for concluding that any figure is actually the accurate
net pre-tax figure, let alone the figure of £18,000 per annum.

i) The claimant has not provided any accounts, tax returns or any evidence of tax paid
to confirm or allow any estimation of the post-tax net figure.

iii) In her witness statement and oral evidence the claimant could provide no explanation
of how the figure of £18,000 as the net figure she was contending for was arrived at
for 2021, or how or why she contended that it should be regarded as the standard
base figure going forward.

iv) This is particularly significant in this case in that it is only be including this figure that
the claimant creates any loss at all. As set out above, in her primary occupations not
only is there no loss, but the claimant earned more in her alternative employment. It
follows that it is especially important for the claimant to provide specific evidence in
support of this aspect of her claim which she has failed to do.

v)  The claimant had in fact stopped carrying out this work prior to leaving the
respondent’s employment; the last piece of gas fitting work being in November
2021.

49. Gas Fitting / Conclusions — Our conclusions in respect of the gas fitting work are as
follows:

i) We accept the claimant’s evidence that she ceased to carry out the gas fitting work as
a result of the fear of the Fire Service being called, which itself was causally linked to
the acts of discrimination;

12
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i) We also accept that in proper mitigation of her loss the claimant took the alterative
employment with GWR, and would not in any event have been able to have continued
her gas fitting work.

i) The loss of gas fitting income is therefore causally connected to the discrimination
and specifically the discriminatory dismissal;

iv) It follows that the appropriate figure must be included in the assessment of the
claimant’s financial losses.

50.However, the identification of the financial loss is by no means easy. Whilst we accept
the respondents strictures as to the vagueness and paucity of evidence as to this
income, which is very puzzling given how central it is to the contention that the
claimant has suffered any loss at all, it is clear that the claimant derived a relatively
substantial gross amount, approximately two-thirds of her Fire Service salary, and in
our judgment it would be wholly artificial simply to ignore it.

51.1n our judgment the figure of £18,000 is, at least on the evidence before us, unrealistic
and unsupported evidentially. It represents very nearly 80% of her total income and
must be based on the assumption that that this is her gross pre-tax profit after
deduction of expenses including parts. In order for this to be true the total business
expenses must be some £4,3953.53. There is no evidence in support of these figures
at all and for the reasons set out below even on the most generous assumptions in
favour of the claimant her oral evidence would indicate that the costs of parts alone
was far higher than the figure of £18,000 allows for.

52.Doing the best we can, we have reached the following conclusions:

i) The claimant was cross-examined about one of the invoices and stated that the
labour element represented about half of the invoice, approximately £1250. We have
taken this figure as a likely average for the larger pieces of work as the labour
element, with a further £500 for one invoice for £1,288.00 which does not fall
obviously into either of the two types of work, and added the £1217.00 for the smaller
jobs which gives a total of £9217.00 as the gross pre-tax income. Whilst this is
necessarily an approximation it appears to us as near as we can get to a realistic
figure on the basis of the evidence before us.

53. Mitigation / GWR — The claimant was not unemployed for any period, commencing
her employment with GWR immediately after her resignation from the respondent,
and her income from employment with GWR is as set out below:

i) June - December 2022 — Annual Salary £41,000;
ii) January — April 2023 - Annual Salary £41,000;
iii) May — June 2023 — Annual Salary - £43,500;
iv) July — December — Annual Salary - £44,722.00
v) 2024 — Annual Salary - £46,115.00

—-13---
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54.As set out above the claimant’s Schedule of Loss takes as its basic premise, that the
claimant would have progressed to achieve the rank of Chief Fire Officer, and that
each grade within the Fire Service would receive annual pay increases of 3% from
now until 2056. In addition she would have continue with gas fitting until the rank of
ACFO and also applies a 3% per annual uplift to that income.

55.1n respect of past loss we have the figures in relation to the claimant’s actual earnings

56.In respect of future loss she applies a 3% uplift for to her salary but does not make
any provision for the possibility of promotion or other pay rises, or put another away
assumes that that possibility is encompassed within the 3% increase. By this means
the very substantial loss is created. However in relation to her potential future income
she has called no evidence from GWR, for whom she has been working for two years
or even set out the promotion/ pay structure as she has for the Fire Service. Whilst the
tribunal understands that it is her case that her is no guarantee that she will be able to
continue to be employed by GWR when her current contract comes to an end the
absence of any evidence makes the assessment of the claimants contentions as set
out in the Schedule essentially impossible. Put another way there is no evidential
basis provided by the claimant to support the premise of the likely future income as
set out in the schedule, and the tribunal notes that between May 2022 and May 2024
the claimant’s salary has increased by £5,115.00 which is significantly more than
would have been achieved simply the application of an annual 3% rise.

57.Conclusions as to Financial Loss - The claimant’s income at the date of termination as
a Firefighter was £32,000. Her case is that she would have been promoted in January
2023 to Crew Manager with a salary of £33,668.00 in 2023; and £40,161.00 in 2024.
It follows that judged solely against the claimant’s income as a Firefighter there has
been no past loss as at the date of the remedy hearing. Indeed, as is set out in the
Schedule of Loss as against her income as a Firefighter the loss only commences in
2027 on promotion to Station Manager (this is also subject the assumptions the
claimant makes as to any increase in salary from alternative employment which is
discussed below.)

58.The second feature we have borne in mind is that the evidence from Mr Openshaw,
with which Mr Shilton agreed, that given the different shift patterns it would not be
possible to maintain outside earnings, such as in the claimant’ s case gas fitting, from
the point of promotion to Station Manager onwards. It follow that in determining any
loss from that point onwards we have to discount income from gas fitting.

59.We have drawn the following conclusions and adopted the following principles in
assessing the loss against the conclusions set out above:

i) We have accepted the claimant’s figures in relation to Fire Service income and GWR
income as set out in Schedule until promotion to Station Manager in 2027;
ii) The figures we have used as taken from the Schedule are gross of tax and we have
used those calculations without attempting at this stage to net down the figures.
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60. That gives the following losses (we have not attempted at present to distinguish
between past and future losses as it is not yet known when the final remedy judgment
will be given, and for the same reason have not yet considered interest on past
losses):

i) June — December 2022 Annual income £32,000 + £9217 = £40217. Annual Income
from GWR £41,000 = No Loss

i) January — April 2023 — Annual Income £36,668 + £9493.51 = £46161.51 /3 =
£15,386.50 . Annual Income from GWR £41,000/ 3 =£13, 666 = £1720 Loss
(gross)

iii) May — June 2023 Annual Income Fire Service / Gas Fittings as above / 6 = £7693.58
. Income GWR £43,500/ 6 =£7,250 = £443.58 Loss(gross)

iv) July — December 2023 — Annual Income Fire Service / Gas Fitting -as above/ 2=
£23,080.75.Annual income GWR -£44,772 /2 = £22, 368 = £712.75 Loss (gross)

v) 2024 — Total Annual Income Fire Service - £40,161 + £99778.31 = £49,939.31.
Annual Income GWR - £46,115 = £3824.31 Loss (gross)

vi) 2025- Annual Income Fire Service/ Gas Fitting - £41,365 + £10,071.65 =
£51,436.65. Annual income GWR - £47,498 = £3938.65 Loss (gross)

vii) 2026 Annual Income Fire Service/ Gas Fitting - £44,911 + £10,373.79 = £55,284.79
Annual Income GWR - £48, 922 = £6362.79 Loss (gross)

viii) Total Loss £17,001.52 (gross)

61.2027 / Station Manager— As set out above we have assessed the claimant’s chances
of being promoted to Station Manager as 25%. However, for the reasons given above
from that point there would no longer be the possibility of income from gas fitting. That
would notionally give a loss of 25% of the difference between the Fire Service Station
Manager Income and the likely GWR/ alternative income. Those figures as set out in
the Schedule are £55,509, and £50,389 which would give a loss of £1280.00.
However, again as set out above, we have been prepared to accept the claimant’s
assumption of no pay rise or promotion in GWR (other than the 3% increase). Even
with that assumption there is no loss judged simply as between Fire Service/ GWR
until promotion to Station Manager in 2027. However by that point there will have
been three years with no assumed pay rise or promotion. Unless that assumption is
still valid it is not possible to judge whether there would in fact be any loss, and if so in
what amount. It may be that there would be no loss at all, or that it would be de
minimis. As set out above there is no evidential basis or support for this assumption.
Whilst we have been prepared to accept it up until 2027, in our judgment at the latest
by that point we are simply not able to make any further similar assumption without
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any evidential basis. It follows that in our judgment, given that any losses from gas
fitting have to be discounted, given that there is no evidential basis for making
assumptions about alternative income, and given that even on the claimant’s
assumptions the losses are extremely limited, any losses from the beginning of 2027
are simply too speculative to allow any rational conclusions to be drawn.

62. It follows that the loss of earnings we would intend awarding are those set out above
(gross).

63.Pension Loss — The claimant’s case as to pension loss was based on the case that
she suffered career long loss. For the reasons given above we have not accepted that
basis of the claim and have assessed far more limited losses. WE have not attempted
to make any assessment of whether there has been any pension loss, given the
claimant’s initial position that expert evidence may be required, but judged solely on a
comparison between her Fire Service pension and GWR pension for the period set
out above it would appear unlikely that there is any, or any significant pension loss.

64.1t is not clear whether in the circumstances the claimant will pursue a claim for
pension loss and/or whether she will seek expert evidence (See directions above).

Injury to Feelings

65.The is obviously no dispute that the claimant is entitled to an award for injury to
feelings. The claimant contends that it should fall in the Upper Vento band (£27,400 -
£45,600) and seeks £45,000. The respondent asserts that it should fall within the
middle band (£9,100 - £27,400) and proposes £15,000.

66. Central to the respondent’s submissions is the proposition that the claimant only falls
to be compensated for the foreseeable and causally connected consequences of the
acts of discrimination for which the respondent has been held liable, and not for other
acts for which it bears no legal responsibility. (See: McNicholas v Care and Learning
Alliance [2023] EAT 127).

67.In particular it relies on the claimant’s evidence that the steps she and her partner
took as set out below, were not caused by any act for which the respondent is, or has
been held to be liable. It accepts that the acts of discrimination as found by the
tribunal resulted in a discriminatory dismissal, again as found by the tribunal, and lead
to it being liable for the consequences of those actions.

68.In particular it relies on the claimant’s evidence that:

i) In December 2021 she was informed by a colleague whilst on a training course that
she had been raped by Mr Davies;

i) That in February 2022 the claimant’s car tyres were slashed; she believed by Mr
Davies;
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iii) In March 2022 Mr Davies appeared in court and it emerged that he had been
charged with a number of sexual offences.

69.As a result she and her partner decided it was no longer safe to remain living in Bristol
and decided to move to a different part of the country, in order to escape possible
retaliation by Mr Davies. This has had very considerable and significant
consequences for the claimant. She initially took a job with GWR based in Swindon.
However Swindon was not commutable from her current address and she had to do a
weekly commute sleeping in a van overnight. This kept her away from her young child
and partner during the week. We have also heard evidence of incidents which
occurred whilst sleeping overnight in her van, which it is not necessary to set out here,
and which led the claimant to conclude this was no longer safe for her. As a result,
she has since been working from home but the role in which she is working may come
to an end in July 2024, and unless she is offed another role in which she is able to
work from home she will have to leave GWR and look for another job.

70.The claimant seeks an injury to feelings award which encompasses the facts that:
i) She and her partner have had to leave Bristol;

i) She was forced to work away from home and her child and partner for a considerable
period;

iii) They have been and continue to be in fear of their location becoming known, and the
potential consequences;

iv) Put simply their lives have been turned upside down by this sequence of events.

71.The respondent does not dispute this sequence of events, nor that it has been very
distressing and upsetting for the claimant, but it contends that it is a result of her and
her partner’s perception, which may be entirely accurate, that they are at risk of
reprisal from Mr Davies if he knew of their location. However none of the events which
led to that conclusion are ones in respect of which the respondent has been held to
have discriminated against the claimant and they should not be taken into account in
assessing the appropriate award of injury to feelings.

72.1n our judgment the respondent is correct and we have to assess the correct level of
injury to feelings by reference to the consequences of the events for which we have
found the respondent liable.

73.The claimant’s evidence, which we accept, is that even before the events set out
above the acts of discrimination had a very serious effect on her. She relies on her
grievance where she being made to feel “worthless”; coming home crying on many
occasions” and “| have never felt so low, afraid and totally beaten”. In her witness
statement she describes her “grief” at the loss of her chosen career, and of being
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diagnosed with PTSD. As set out above she describes the effect of the decision to
leave Bristol and to move hundreds of miles away to an undisclosed location.

74.1n this case the assessment of injury to feelings is complicated by the fact of the effect
of events for which, as we accept, the respondent is not legally liable which requires
us to attempt some form of disentanglement. However, and even without the
consequences of the other events this is, in our judgment a serious case. The
claimant suffered a campaign of discrimination primarily at the hands of Mr Davies,
and all of the other matters which we found proven. These involve findings of direct
discrimination, harassment, victmisation, leading to the claimant’s dismissal which
was both unfair and discriminatory. Although we have limited the extent of the
financial losses we which we are able to identify we fully accept that at the point of her
dismissal that the claimant not only wished and intended to remain in the Fire Service
for the rest of her career, but that she regarded it not as a job but as a vocation. Even
if the financial losses are limited that consequence is permanent. As set out above we
accept the claimant’s evidence as to the significant effect the acts of discrimination
had on her mental health prior to her resignation, and as set out in the grievance, prior
to the further events set out above; and that she has suffered PTSD, which is at least
in part due to the original acts of discrimination for which she falls to be compensated.

75.1n our judgment the claimant is right that this case falls within the upper Vento band.
Our assessment is that it would fall at the lower end of the upper bracket, but we have
increased that figure to reflect the fact of the diagnosis of PTSD which is at least in
part the consequence of the discrimination as found by us. This gives an overall figure
of £35,000, which we would intend to award subject to the caveats below.

76.This is a provisional figure which may have to be revised if the separate claim for
personal injury is pursued, so as to avoid double recovery.

77.Personal Injury - The claimant also seeks damages for personal injury. The question
as arisen as to whether expert evidence is needed. In our judgment if this head of
damage is to be pursued it is very likely that expert evidence would be needed, not
least to disentangle any consequences which can be attributed to the acts for which
the respondent is liable, and those, as set out above, for which it is not (See directions
above).

78.Medical Treatment — Given our conclusion that, as set out above the diagnosis of
PTSD was at least in part causally linked to the acts of discrimination we would intend
to award 50% of the amount claimant for the medical treatment itself, £270.

79.Again this is a provisional figure and may be subject to variation in the event that the
claimant pursues a claim for personal injury and the position changes.

80.Interest -As the figures set out above are to an extent provisional we have not at this
stage attempted any calculation of interest.
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Employment Judge Cadney
Dated: 28" August 2024

Sent to the Parties on:
17th September 2024

Jade Lobb
For Secretary of the Tribunals
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