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	On papers on file

	by Susan Doran  BA Hons MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 09 September 2024



	Order Ref: ROW/3330824

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the West Sussex County Council (Chanctonbury No.1: Bramber and Steyning (Addition of a Public Footpath) Definitive Map Modification Order 2023.

	The Order is dated 28 February 2023 and proposes to modify the Definitive Map and Statement for the area by adding a public footpath as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when the Order was submitted to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed
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Preliminary Matters
This Order concerns the addition of a public footpath between Coombe Drove, Bramber and Bostal Road, Steyning, points A to B on the plan attached to the Order (‘the Order plan’). The application to add the Order route to the Definitive Map and Statement (‘DMS’) was made by Bramber and Steyning Parish Councils. 
Whilst the sole objection to the Order has not been withdrawn, it raises matters I am unable to take into account in determining it (paragraphs 16 and 17). 
My decision is reached on the basis of the papers on file. I have not visited the site but am satisfied that I can reach my decision without the need to do so.
The Main Issues
The Order is made under Section 53(3)(c)(i) of the Wildlife and Countryside Act 1981. This requires me to consider whether, on a balance of probabilities, the evidence shows that a public footpath subsists over the Order route. Dedication through public use arises either by presumed dedication as set out in Section 31 of the Highways Act 1980 (‘the 1980 Act’), or by implied dedication under common law. The Council relies on statute.
Accordingly, the 1980 Act requires me to establish the date when the public’s right to use the Order route was brought into question, then determine whether use by the public has been as of right (without force, secrecy or permission) and without interruption for a period of not less than 20 years ending on that date.  Finally, I need to consider whether there is sufficient evidence to show the landowners did not intend to dedicate public footpath rights during that period. 
Reasons
When use of the Order route was brought into question
A notice was put up on the Order route in 2020 by the owner of Penland Cottage, stating it was not a public right of way and its use was permissive. It was this action that prompted the submission of the application to West Sussex County Council (‘the Council’) to add the Order route to the DMS. 
Prior to this both the current and previous owners of Penland Cottage had lodged deposits with the Council under section 31(6) of the 1980 Act covering the period 1996 to 2019. These prevented the acquisition of any unrecorded public rights of way over the land in their ownership between these dates. In addition, land at Penland Cottage had been fenced off in 1996 to create a garden and address incidents of anti-social behaviour at the property. Accordingly, the Council determined the 20-year period for the purposes of section 31 of the 1980 Act to be 1976 to 1996. I agree with this conclusion.
Use by the public
The application was accompanied by 14 user evidence forms (UEFs) and 113 statements claiming use of the Order route between 1964 and 2020. Some 91 individuals claim use for part or all of the 20-year period, with 24 claiming use between 1976 and 1996. Consultations carried out by the Council in relation to the alignment of the Order route, elicited a further 29 individuals claiming use during the 20-year period. Most described use on foot, with 13 claiming use with a bicycle. One person had observed someone being turned away from the route and 4 had seen the notice (paragraph 6). Others had been seen using the route on foot or with a bicycle, and some referred to use on horseback. 
Users indicate their use was ‘as of right’, that is without force, secrecy or permission. Use was without interruption, with no-one stating they had been challenged or stopped. Claimed use is described as regular, ranging from 20 to 730 times a year, with most people going to and from the town centre, accessing shops, the bus stop, health centre, community centre, post box, churches, schools, going to work, and visiting friends, or for recreation, with the Order route providing a short-cut between residential areas. 
I find the user evidence compelling and sufficient to raise a presumption of dedication on foot. 
Alignment and width
Some 33 users describe the original route being wider and following a more direct or straight alignment. However, the fencing in 1996 (paragraph 7) had reduced the available width and introduced bends. Some users submitted maps dating to the 1960s to illustrate the original features of the route. Evidence in Council files dating to 1996 indicates this original alignment had been in regular use by the public for at least 32 years at that time.
It is clear that the route available to users at present and during the 20-year period differ. The original alignment as represented on the Order plan (a copy of which is appended to this decision) is wider and crosses land now forming part of the garden to Penland Cottage. The current path lies beyond the garden fence, is narrower and less direct. It follows that the alignment in use during the 20-year period as represented in the Order and shown on the Order plan.
The evidence and actions of the landowners
Continuing the actions of previous owners of Penland Cottage, the current landowner believes use of the Order route to be permissive. However, actions taken by the owners to prevent the acquisition of a public right of way over the land (paragraph 7), postdate the 20-year period. There is nothing to suggest that any landowner took any actions during the 20-year period to demonstrate a lack of intention to dedicate a public right of way over the land.
Conclusions on presumed dedication
I am satisfied that use by the public was brought into question in 1996. I conclude that use has been as of right and without interruption throughout the 20-year period 1976 to 1996. I am satisfied the alignment during this period is that shown on the Order Plan. I find there is no evidence to demonstrate that the landowners did not intend to dedicate it for public use. It follows in my view that the tests are met, and a right of way subsists over the Order route.
Whilst I note references to use with a bicycle and on horseback (paragraph 8), there is insufficient information before me from which I could conclude the existence of public rights beyond those on foot.
Other matters
The objection raises concerns about the privacy and security of the owners of Penland Cottage and their children, and the impact the Order would have on their human rights. There have been incidents of anti-social behaviour on the route which already exists outside their boundary, and of theft and burglary at their property. To re-position the path immediately adjacent to the dwelling, it is argued, would exacerbate such issues; and the Order is not necessary.
I understand the concerns raised and their importance to those expressing them. However, they are matters I am unable to consider in reaching my decision. Under the Human Rights Act 1988 rights are qualified such that they may be interfered with in certain circumstances. The relevant provisions of the 1981 Act are strictly limited, and do not allow me to take personal considerations into account. I am unable to interpret the 1981 Act in such a way so as to do so (Section 3 of the 1998 Act). It follows that, if I decide to confirm the Order, that decision would not be unlawful as provided by Section 6(2) of the 1998 Act. Accordingly, I have not attached weight to the issues raised in the objection in reaching my decision, which must be based on the evidence as to whether the way exists, and if so, its status and alignment.
Conclusion
Having regard to these and all other matters raised in the written representations, I conclude the Order should be confirmed.
Formal Decision
I confirm the Order.
S Doran
Inspector
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