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	[bookmark: bmkTable00]Order Decision

	Site visit made on 1 September 2024

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 17 September 2024



	Order Ref: ROW/3325707

	This Order is made under section 257 of the Town and Country Planning Act 1990. It is known as the Borough of Cheltenham (Unrecorded Public Footpath – Leckhampton Hill with Warden Hill) Stopping Up Order 2022.


	The Order is dated 6 December 2022 and proposes to stop up an unrecorded public footpath. The Order also proposes that an alternative highway be created for use as a replacement for the footpath, both routes are shown on the Order plan and described in the Order Schedule.


	There were two objections outstanding when Cheltenham Borough Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is confirmed subject to the modification set out below in the Formal Decision.

	[bookmark: bmkReturn]


Procedural Matters 
I undertook an unaccompanied site inspection on 1 September 2024. 
In this decision I will refer to the points on the Order plan. I have appended a copy of the Order plan to the end of my decision. Cheltenham Borough Council, as the order-making authority (the OMA) are supporting the Order.
The route proposed to be stopped up is not recorded on the Definitive Map held by Gloucestershire County Council (GCC) however, an application has been made for its inclusion. The OMA understands that GCC have made a modification order under section 53 of the Wildlife and Countryside Act 1981, however, after receiving objections, the Order is yet to be determined.   
Part 2 of the Order describes the alternative route; however, it omits to specify the status of the route. Therefore, in order to be clear and to clarify matters for the purpose of amending the Definitive Map, this would be modified if the Order is confirmed to record the status as a public footpath. This minor modification to the Order would not require advertising if the Order were confirmed. This is referred to at paragraph 26 below.
Main Issues
Section 257(1) of the Town and Country Planning Act 1990 (the 1990 Act) provides for an Order to be made authorising the diversion (or stopping up) of a footpath if the local planning authority is satisfied it is necessary to do so in order to enable development to be carried out in accordance with planning permission already granted under Part III of the same Act. 
[bookmark: _Hlk70080641]In considering whether or not to confirm an Order, the disadvantages or loss likely to arise as a result of the stopping up or diversion of the way to members of the public generally or to persons whose properties adjoin or are near the existing highway should be weighed against the advantages of the proposed order.
In short there are two main issues that must be considered here. These legal tests, as outlined above, have been described by the Courts as “the necessity test” and “the merits test”. Confirmation of an Order requires that both are satisfied. 
In addition, in reaching my conclusions I have considered the requirements of the Equality Act 2010 where appropriate.
In this case the Order seeks to stop up approximately 35 metres of unrecorded public footpath. The footpath currently runs from Leckhampton Hill, opposite Undercliff Avenue (point A), it follows a westerly direction to point B where it joins footpath ASH42, known as the tramway. The Order proposes to replace the footpath with an alternative route approximately 18 metres in length. This would run along the northern boundary of the site from point C, opposite the junction of Leckhampton Road and Old Bath Road, to point D where it would join the tramway.
Reasons
[bookmark: _Hlk70675488]Whether the stopping up of the path is necessary to allow development to be carried out in accordance with planning permission
[bookmark: _Hlk70701751]Planning permission (21/02148/FUL) was granted on 17 February 2022 for the erection of 2 dwellings on land east of Leckhampton reservoir, Leckhampton Hill, Cheltenham. I am satisfied that the relevant planning permission is extant and directly relates to the land crossed by the Order route.
The footpath on its current alignment, between points A and B, would be affected by one of the dwellings (plot 2). The footpath would be obstructed by a large proportion of the dwelling, it would cut through a number of rooms including 3 bedrooms and a bathroom on the ground floor. The approved boundary hedging would also obstruct the footpath. 
The granting of planning permission does not of itself authorise obstruction of the footpath. However, the development cannot be delivered fully, in accordance with the approved plans, with the footpath in its existing location. That being so, I am satisfied that the Order is necessary to allow the development to be carried out in accordance with the planning permission. 
[bookmark: _Hlk70676155]Disadvantages of the proposed Order
The main concerns of the objectors are safety and accessibility issues, although convenience has also been raised. It is claimed the majority of people use the existing footpath as a short cut, as it links 2 areas containing public rights of way and public open space. To the east is an area known as Daisybank field, users walk from there along Undercliff Avenue, they then cross the road at the junction with Leckhampton Hill to point A. The western end of the existing route at point B joins footpath ASH42, therefore users can continue north or south. In addition, there is a stile opposite point B giving access to the fields to the west. Likewise, the route is also used in the opposite direction. The objectors consider this is the desire line for walkers. 
To walk from Undercliff Avenue to point B, via the alternative route (points C-D), I consider to be a disadvantage of the proposed Order. From Undercliff Avenue users would need to head north, crossing Old Bath Road and then Leckhampton Road to point C. After walking the alternative route users would need to walk south from point D to point B. Although the alternative route is shorter than the existing route across the site, the overall diversion users would need to take to get to the same point is considerably longer and involves crossing two roads. However, I recognise that although this route maybe a popular one, not all users will be travelling east to west and vice versa, some users may approach the site from the north or from Old Bath Road. In addition, from the objectors comments the route does appear to be largely used for recreational use, therefore I consider that the disadvantage to the public from a longer route would be limited.
Concerns have been raised regarding the gradients and therefore the accessibility for some users. This is not an issue on the proposed alternative footpath, between points C-D. The Order specifies that the developer would be responsible for ensuring the surface is levelled. The concerns relate to the gradient on Leckhampton Hill, if users were walking the route described above from Undercliff Avenue to point C and vice versa. In particular, from a point opposite point C, crossing Old Bath Road and walking to Undercliff Avenue, opposite point A, there is a steep incline. I consider that this may be a disadvantage to some users as a consequence of the proposed Order. However, from my site visit I note that the existing route does have an incline from point A. The route is also narrow, winding and has tree roots in the surface making it uneven. Therefore, in terms of accessibility I consider that some users may prefer a wider, smooth surface, even though there is a gradient on the pavement of Leckhampton Hill. 
Safety concerns have been raised regarding the point at which pedestrians would emerge out onto Leckhampton Hill. It is claimed that the existing route has good visibility in both directions, whereas the proposed alternative footpath (point C) has limited visibility when looking south, up the hill. It is claimed that cars and sport cyclists speed down the hill. The objectors state that crossing the road at point C is hazardous as the road is wider than at point A and there are concerns with the proximity to the junction with Old Bath Road. 
From my site visit when crossing Leckhampton Hill/Road at both points A and C, I noted that the road is wider at point C. However, I consider the visibility at point C to be very good in both directions and there is a pavement at this point. If users did continue their journey to the south, then care does need to be taken when crossing Old Bath Road. There are 2 islands at the junction to take refuge when crossing, or users could walk further into Old Bath Road to cross the road away from the junction. 
When approaching point A from the west there is a descending slope to the road and there is no formal pavement. This could become hazardous in wet conditions. I noted that the visibility was good in both directions, however, my view was partially blocked by the overgrown vegetation, and it was necessary to lean out slightly into the road. In addition, at point A the speed limit changes from 40mph to 30mph for vehicles heading north and descending the hill, whereas point C is further into the 30mph section. Therefore, vehicles should have slowed down further by reaching point C. On balance I consider that the disadvantage to the public with regard to the safety and accessibility issues raised would be limited.           
Advantages of the proposed Order
With regard to the proposed alternative route, I consider the surface, width and gradient would be an improvement to the existing route. The alternative route would be shorter, more direct across the site and wide enough for two people to pass each other. The route exits onto Leckhampton Road at point C where there is a pavement and good visibility to cross the road.    
As the existing path would cut through the proposed dwelling, the stopping up of the route would have significant advantages for the developer and future occupiers of the affected property. Stopping up the footpath would greatly improve their privacy and security, should anyone attempt to walk the footpath. In addition, stopping up the footpath would remove any depreciation in value caused by the blight on the property, especially if the footpath was subsequently recorded on the Definitive Map. Taken together, the benefits identified above form significant advantages of the Order.
[bookmark: _Hlk70703592]Whether development is substantially complete
On the day of my site visit of the area of land which is subject to planning permission it was clear that no building work had been undertaken. Thus, I am satisfied that development is not substantially complete.
Other Matters
In reaching my conclusions I have considered the requirements of the Equality Act 2010 and considered the effect of the Order on all sections of the community. I acknowledge that the local topography means there are some steep gradients on the pavements and adjacent rights of way in this area for some onward travel. However, the existing alignment of the footpath is quite steep and winding with an uneven surface. I consider that the alternative route proposed would be an improvement for those with limited mobility. 
The objectors suggest a solution of retaining the existing footpath exit onto Leckhampton Hill at point A but to divert the footpath around the south side of the site. I consider this would not be a satisfactory solution as the footpath would be less direct and would involve going further uphill. In addition, for the reasons given in paragraphs 17 and 18 above the proposed exit at point C is not considered to be a disadvantage to the public.    
Conclusion
I have found above that the Order would result in limited disadvantages to the public. I have identified advantages which together form significant benefits of the Order. These advantages consequently outweigh the identified disadvantages. 
Thus, in view of the above considerations, I conclude that the Order should be confirmed.


Formal Decision
1. I confirm the Order subject to the following modification:
· At the start of the paragraph under Part 2 of the schedule to the Order, before the word ‘commencing’, insert ‘A public footpath’. 

J Ingram
INSPECTOR
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