Case Number: 1303745/2023

EMPLOYMENT TRIBUNALS

BETWEEN

Claimant: Miss P Miluska and
Respondent: (1) Mr. Raamon Hussain

(2) Mr. Amaar Kabir

(5) Roman Property Group Limited (“RPGL”)
SITTING AT: Birmingham
ON: 29 and 30 May 2024
BEFORE: Employment Judge G Smart

Miss S Fritz
Mr. P Tsouvallaris

JUDGMENT

On hearing for the Claimant in person and Mr. Hussain, Litigation Consultant for
the Respondent (and not to be confused with the First Respondent):

Concerning the Fifth Respondent:

1.

a.

The following claims are well founded and succeed:

Under s39 Equality Act 2010:

Discriminatory dismissal due to unfavourable treatment because of
illness as a result of the Claimant’s pregnancy in breach of section 18

(2) (0).

Detriment due to failing to pay 3 days’ wages as unfavourable treatment
because of iliness as a result of the Claimant’s pregnancy in breach of
section 18 (2) (b).

Under the Employment Rights Act 1996:

The Claimant’s claim for automatic unfair dismissal in breach of s99 and
regulation 20 Maternity and Parental Leave etc. Regulations 1999 is
well founded and succeeds.

Unlawful deduction of 3 days’ wages in breach of s13 succeeds.

Failure to provide itemised pay statements in breach of s8 succeeds.
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V. Failure to provide written reasons for dismissal in breach of s92
succeeds.

V. Breach of contract for failure to pay notice pay in breach of s86 (1) and
at common law succeeds;

Concerning the First and Second Respondents being personally liable as
employees of the Fifth Respondent and the First Respondent also being a director
of the Fifth Respondent under s110 Equality Act 2010:

2.  The following claims are well founded and succeed:

a. Discriminatory decision to dismiss the Claimant due to unfavourable
treatment because of illness as a result of the Claimant’'s pregnancy in
breach of section 18 (2) (b).

b. Detriment due to a decision to fail to pay 3 days’ wages as unfavourable
treatment because of illness as a result of the Claimant’'s pregnancy in
breach of section 18 (2) (b).

Concerning all Respondents:

3. The Claimant’s claim for discrimination because of unfavourable treatment
because of her pregnancy under s18 (2) (a) fails and is dismissed.

Written reasons were requested by the Respondents by email dated 18 June 2024
after the Judgment in short form was sent to the parties on 4 June 2024. The

request is therefore in time and written reasons are provided below in response to
that request.

REASONS

The issues to be decided

1. The issues to be decided were discussed at the start of the hearing and are
below as per the Order of Judge Bennett of 9 October 2023. When
considering the remaining issues the Tribunal had to decide for liability at the
final hearing, these were:

“2. Unfair dismissal

2.1 Was the Claimant dismissed?

2.2 Was the reason or principal reason for dismissal that the Claimant was
pregnant or that the Claimant was suffering from pregnancy-related illness?

If so, the Claimant will be regarded as unfairly dismissed.
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4. Pregnancy and Maternity Discrimination (Equality Act 2010 section 18)

4.1 Did the Respondent treat the Claimant unfavourably by doing the following
things:

4.1.1 Dismissing her?
4.1.2 Failing to pay her wages between 21/11/2022 and 1/12/20227?

4.2 Did the unfavourable treatment take place in a protected period?
4.3 Was the unfavourable treatment because of the pregnancy?

4.4 Was the unfavourable treatment because of illness suffered as a result of the
pregnancy?

5. Unauthorised deductions

5.1 Were the wages paid to the Claimant on 1/12/2022 less than the wages she
should have been paid?

5.2 Was any deduction required or authorised by statute?
5.3 Was any deduction required or authorised by a written term of the contract?

5.4 Did the Claimant have a copy of the contract or written notice of the contract
term before the deduction was made?

5.5 Did the Claimant agree in writing to the deduction before it was made?
6. Breach of Contract

6.1 Did this claim arise or was it outstanding when the Claimant’s employment
ended?

6.2 Did the Respondent do the following:
6.2.1 Fail to pay the Claimant notice pay?
6.2.2 Fail to pay the Claimant in respect of the period from 21/11/22 up to
1/12/22

6.3 Was that a breach of contract?

7. Failure to provide payslips

7.1 Did the Respondent fail to provide the Claimant with itemised pay statements
in accordance with s8 ERA 19967?



8.

Case Number: 1303745/2023

Failure to provide written reasons for dismissal

8.1 Did the Respondent fail to provide written reasons for dismissal under s92(4)

ERA 19967~

Preliminary issues at the hearing

2.

There were some initial concerns about some evidential documents, but
these were resolved by the documents being admitted by consent.

There was also a concern about whether Mr. Kabir’'s statement should have
been admissible given that it had changed since the last postponed full merits
hearing, despite the Respondents arguing that Mr Kabir was not well enough
to take part in the proceedings.

The Claimant eventually consented to the new statement being used for the
hearing.

Time limits were discussed and all parties were content that all the Claimant’s
claims were in time so there were no jurisdictional issues remaining.

The evidence

6.

We had written statements from Mr. Kabir and Mr Hussain. Neither witness
attended the hearing to be cross examined and we therefore weighed their
written, unsworn and untested evidence accordingly.

We also heard from the Claimant who gave sworn testimony and was cross
examined by the Respondents’ representative.

We also had a bundle of documents of 92 pages and the following additional
documents were admitted into evidence

8.1. E-ticket 3046428341 for an Esky flight with Mr. Kabir and Mrs Tutnaru
named as passengers flying on 29 November — 3 December 2022;

8.2. Text exchanges from 19 November 2022 onwards; and

8.3. A my trip ticket order for flight LXAZ12.

Findings of fact

9.

10.

It was common ground that Mr. Hussain and Mr. Kabir, being the First and
Second Respondents, were employees of the Fifth Respondent as per
paragraph 1 of each their withess statements.

On 21 March 2022, the Claimant commenced full employment with the Fifth
Respondent. This was an informal contract of employment and the
4
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Respondents conceded that there was no statement of particulars of
employment given to the Claimant at any time.

Likewise, the Claimant was not ever given any itemised pay statements for
any of the wages she earned. The Respondents admitted that too.

Some of the terms of the contract agreed between the parties are relevant as
follows:

12.1. The Claimant would receive £1100 net wages per month basic salary;
12.2.For each investor she secured, she would receive £250 commission;

12.3.She was entitled to statutory minimum annual leave of 28 days holiday
including bank holidays;

12.4.She would work Mondays, Tuesdays and Fridays 9am -5pm and
Saturdays 10am — 3pm;

12.5.Her usual pay date was 1%t of the month, every month.
On 23 October 2022, the Claimant had discovered she was pregnant.

In the second week of November 2022, the Claimant had started to see the
effects of her pregnancy in the form of morning sickness as per her statement
at paragraph 3.

On 21 November 2022, the Claimant needed to leave work early because of
the increasing nausea and sickness she had with her pregnancy. The
Claimant informed Mr. Kabir by text message what had happened at page 98
in the bundle. She said:

“Hi, 1 went to go home earlier | felt really faint, shaking and had cold sweats
literally dripping down my forehead. Parvez walked me outside and said he'll
let you know. When | got home | was sick again, so | feel horrible now. I'll
work from home for the end of the day and will be in tomorrow X.”

The Claimant informed Mr Kabir of her pregnancy and explained that this was
morning sickness. The conversation by text message continued and
eventually there was agreement between Mr Kabir and the Claimant, that the
Claimant could work from home. The relevant text messages from 21
November 2022 say:

Mr. Kabir: “Run pass me the plan, you'll be working from home and arranging
zooms. And can you let me know till when. Is it next week for your midwife
appointment”

The Claimant: “iterally just got out of the midwife appointment I'll message
you when I'm back home”.

However, the Claimant had a further bout of sickness following the midwife
appointment and was therefore unable to message Mr Kabir back until the

5
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following evening on the 22 November 2022 at 17: 48 as follows

“Sorry was throwing up when you got in, travel sickness is out of control with
pregnancy nausea.

Yeah so | have the number, | thought it looks professional so | ended up
going with Skype calls also | can still have my usual number in.

The midwife was saying that at the moment if | can work from home it'll be
best as these next two weeks are usually the peak of pregnancy nausea due
to hormones. Also she mentioned that when | go back to work you need to do
a health and safety assessment? I'm not sure what that is.”

There were no other text messages until the 26 November 2022 at 21:04
when Mr Kabir asked how the Claimant was feeling at page 100 in the
bundle.

The Claimant replied with: “horrendous, | don't understand why it's called
morning sickness when it hits you all day every day” and *how are you?”

On 27 November 2022 at 17: 15, Mr Kabir replied “I'm good. Do you think
you'll be able to come to the office Tuesday to Friday the coming week and
finish like 4 so it's not too much” and “mainly making sure incoming inquiries
are being answered and ads” and ‘1 might be flying out for these couple of
days.”

The Claimant said in evidence that she was aware that Mr Kabir was due to
go away abroad at about this time therefore she was not surprised at Mr
Kabir mentioning either that he might be flying out, or that he might need
some cover in the office while he was away.

We find that the Claimant was therefore aware that Mr Kabir was going on
holiday and that at this point there was nothing untoward about his request,
despite the Claimant thinking at the time that she may not be well enough to
comply with it.

When she received the text message, the Claimant replied as follows:

“Oh gosh | was about to message you about taking the week off. | was sick 6
times today and if it doesn't ease up within the next few days I'm going to
have to be admitted to hospital with hyperemesis gravidarum. | don't think I'll
even be able to work from home never mind the office” and “so sorry | can't
support you right now, | feel bad...” The Claimant then joked whether she
should send her partner James in instead with laughing smileys at the end of
the message.

Mr Kabir did not respond until the 1st December 2022 at 10:38. This text
message is the most crucial message in resolving this dispute. It said as
follows:

“‘Hey hope ur OK u probably guessed by now will need to try and find
6
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someone to be in the office as we're falling behind on work | just want to say |
hope you don't take it personally or see us as bad but we are really
struggling. Aside from this me personally I'm going to try and see what other
opportunities are there | can get you through the door for just message me
when you're feeling better. Romaan said he's going to clear the days you did
so up until 21st that will be with you today. Hope to see you soon we've got a
lot of catching up to do outside of work [jazz hands smiley].”

We make the following key findings about this message:

25.1. Clearly the office is struggling with the workload since the Claimant has
been absent from work because of her morning sickness.

25.2.As a result, the Fifth Respondent needed somebody to replace the lost
hours in the office.

25.3.Clearly, given that Mr Kabir is saying not take things personally or
crucially to see us as bad (our emphasis), this is a text message that is
delivering bad news and the decision to deliver the bad news has been
made jointly by Mr Kabir and another person.

25.4.The bad news being delivered, is not immediately obvious because it is
given in an obscure and indirect way. We find that the message has
been left deliberately obscure by Mr Kabir and the person he made the
decision with and consequently the Fifth Respondent.

25.5.In our judgment, the deliberately vague text message was written to
dress up the bad news being delivered in as positive a way as possible,
to soften the landing of the news they were giving to the Claimant.

25.6.1t is also objectively clear that this text message is bringing the
employment relationship between the Fifth Respondent and the
Claimant to an end. We say this for the following reasons:

25.6.1. Mr Kabir says that he is going to try to see what other
opportunities he could find for the Claimant and believed he could
get her “through the door”. The Respondents have argued that
what is meant by this text message was internal opportunities.
We do not believe the Respondents’ case about this. If these
were internal opportunities in our judgement the search would not
be to get the Claimant through the door because she was already
through the door and indeed sat at a desk as an employee.

25.6.2. In addition, if this search for opportunities was simply bringing in
a person to temporarily replace the Claimant’'s hours whilst she
was unwell during her pregnancy, the search for “opportunities”
would not be necessary, because the Claimant would simply be
coming back to work after her period of sickness absence.

25.6.3. The text is also clear that the director of the business Mr Hussain
has cleared payment for the day's work carried out to the 21
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November 2022 and that would be paid to the Claimant “today”
namely 1 December 2022.

25.6.4. The timing of this text therefore coincides not only with the usual
pay date for the Claimant, but also appears to be informing the
Claimant what her final wage payment will be, namely payment
for the days she is worked up to the 21st November 2022. The
hours due for payment, would fall to be paid on the 1 December
2022 pay date.

25.6.5. Additionally, this meant that if there was a termination of the
employment as of 1 of December 2022, that would be a clean
break with no wages left to pay from that date onwards in the
eyes of the Respondents.

25.6.6. We do not believe that this is a coincidence and we believe the
Respondents have deliberately chosen to send this text message
on the 1 December 2022 to create a clean break and also
evidencing pre-planning to dismiss the Claimant in our view.

25.6.7. Finally, at the end of the message Mr Kabir says that he hopes to
see the Claimant soon, which would again be a strange thing to
say given that if the Claimant became well again, she would
simply return to work. There would be no reason to “hope” to see
the Claimant soon.

25.6.8. He also mentions there's a lot of catching up to do outside of
work, which again read with the rest of the message feeds into
what we say a reasonable person reading this message would
conclude in the circumstances, which is that the work relationship
is over, hence why they would be catching up outside of work
rather than in the office when the Claimant returned to work.

25.7.We have not taken any assistance from any of the witness evidence in
coming to these conclusions. In our view, because of the words used in
the message, the undertones of looking for other opportunities and the
fact that the Respondents clearly think the Claimant is not going to like
the news being delivered, which has clearly been run past Mr Hussain,
this is how a reasonable person would perceive this text message in the
circumstances of the Claimant’s situation.

Consequently, because of the use of the word “us” and because Mr Kabir
mentions that Mr Hussain has said to him that he's going to clear the days for
payment up until the 21st of November 2022, we find that the decision to
send this text message was a joint decision between both Mr Hussain and Mr
Kabir.

We therefore conclude that because the Claimant accepted she received and
read this text message on the day it was sent 1 of December 2022, this text
message amounted to a dismissal of the Claimant on that date.
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On 2 December 2022, the Claimant responded as follows:
“I'm confused with what's going on. I've been working remotely as agreed
since | told you | was pregnant to the best | can while suffering from maternity
related sickness. I've secured another allocation despite feeling worse than
ever during the peak of morning sickness and now you're firing me?

This is very out of the blue and I've not been paid again. | would expect to be
paid on time from our diligent accountant, for all the days | have worked from
home including sick days with Commission included.”

At paragraph 3 in his witness statement, Mr Kabir says that he spoke to the
Claimant afterwards and told her she was not dismissed and that it was never
their intention two dismiss her.

However, in our judgement, the text message and the timing of it clearly
indicate to us and also clearly indicated to the Claimant at the time, that the
opposite to what Mr Kabir says at paragraph three in his statement was
actually taking place.

In addition, apart from this paragraph and Mr Kabir's statement, there is no
evidence that he responded to the text on 2 December 2022 either by text
message verbally or otherwise.

Further support for this can be found in a further set of text messages, which
appeared to be on WhatsApp, in additional documents submitted late by the
Respondents.

In that document, it shows messages from the 19 November 2022 followed
by a single message from Mr Kabir on 27 December 2022 simply saying
“Heyy you okay”.

If this short message was in response to the Claimant’s text message of 2
December 2022, we conclude it would have specifically referred to the points
raised in it, and would have said everything that Mr Kabir would have us
believe he had said to the Claimant, namely, that she had got this all wrong
and she had not been dismissed. However, it does not and therefore we find
the message was sent independently of the Claimant’s text on 2 December
2022 and not in response to it.

Consequently, based on the documentary evidence alone, the text messages
do not support the Respondents’ case that they had informed the Claimant
that she had not been dismissed.

The Claimant received no further payments from the Fifth Respondent after
the payment received on the 1 December 2022.

The Claimant would have been entitled to at least statutory sick pay after the
usual number of waiting days, had the Claimant remained absent from work
on sick leave from 1 December 2022 onwards and was still employed.
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38. The fact that there is no evidence of any further payments from the company
after 1 December 2022 also shows that it was the intention of the
Respondents’ text message to bring the employment relationship to an end
because the Claimant was absent from the office as a result of her pregnancy
and indeed that is what then happened by their behaviour in not paying the
Claimant anything further after that text message.

39. The Respondent conceded it had not given any reasons in writing to the
Claimant for her dismissal.

The Law

Ambiguous words of dismissal

40.

The leading authority that has, in our judgment nailed the law down on this
issue by drawing together all the strings of the relevant contractual principles
is the recent case of Omar v Epping Forest District Citizens Advice [2024]
IRLR 92. This case decided the following principles need to be applied to
decide if ambiguous words amounted to the termination of employment and if
so, with or without notice at paragraph 97:

40.1.There is no such thing as the ‘special circumstances exception’; the
same rules apply in all cases where notice of dismissal or resignation is
given in the employment context.

40.2. A notice of resignation or dismissal once given cannot unilaterally be
retracted. The giver of the notice cannot change their mind unless the
other party agrees.

40.3.Words of dismissal or resignation, or words that potentially constitute
words of dismissal or resignation, must be construed objectively in all
the circumstances of the case in accordance with normal rules of
contractual interpretation. The subjective uncommunicated intention of
the speaking party are not relevant; the subjective understanding of the
recipient is relevant but not determinative.

40.4.What must be apparent to the reasonable bystander in the position of
the recipient of the words is that:

40.4.1. the speaker used words that constitute words of immediate
dismissal or resignation (if the dismissal or resignation is
‘summary’) or immediate notice of dismissal or resignation (if the
dismissal or resignation is ‘on notice’) — it is not sufficient if the
party merely expresses an intention to dismiss or resign in future;
and,

40.4.2. the dismissal or resignation was ‘seriously meant’, or ‘really
intended’ or ‘conscious and rational’. The alternative formulations
are equally valid. What they are all getting at is whether the
speaker of the words appeared genuinely to intend to
resign/dismiss and also to be ‘in their right mind’ when doing so.

10
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40.5.1n the vast majority of cases where words are used that objectively
constitute words of dismissal or resignation there will be no doubt that
they were ‘really intended’ and the analysis will stop there. A Tribunal
will not err if it only considers the objective meaning of the words and
does not go on to consider whether they were ‘really intended’ unless
one of the parties has expressly raised a case to that effect to the
Tribunal or the circumstances of the case are such that fairness requires
the Tribunal to raise the issue of its own motion.

40.6. The point in time at which the objective assessment must be carried out
is the time at which the words are uttered. The question is whether the
words reasonably appear to have been ‘really intended’ at the time they
are said.

40.7.However, evidence as to what happened afterwards is admissible
insofar as it is relevant and casts light, objectively, on whether the
resignation/dismissal was ‘really intended’ at the time.

40.8.The difference between a case where resignation/dismissal was not
‘really intended’ at the time and one where there has been an
impermissible change of mind is likely to be a fine one. It is a question of
fact for the Tribunal in each case which side of the line the case falls.

40.9.The same rules apply to written words of resignation / dismissal as to
spoken words.

Discussion and conclusions — dismissal or resignation

41.

42.

43.

The Respondent’s case here is that it did not intend to dismiss the Claimant
and that the words used in the text message of 1 December 2022, cannot be
read as amounting to a dismissal. They are ambiguous and don’t use the
words “fired” or “dismissed”.

We accept the words used in the text message are not clear and do not use
usual words of dismissal and make no mention of giving notice.

However, applying the principles in turn in Omar so far as they are relevant to
this case:

43.1. Words used that are alleged to amount to a dismissal must be
construed objectively in all the circumstances of the case. The key
relevant circumstances here were:

43.1.1. The Claimant was pregnant;

43.1.2. The Claimant had severe morning sickness and told her
employer she was pregnant;

43.1.3. The Claimant was absent from work because of the morning
sickness;

11
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43.1.4. Mr. Kabir had communicated that the Claimant’s absence was
causing the Respondents a problem with getting all the work
covered and done;

43.1.5. Mr. Kabir had initially agreed for the Claimant to work from
home, and then retracted this because of the problems in
covering the work which were made worse given Mr. Kabir
would be imminently flying abroad;

43.1.6. The Claimant had communicated that she was unable to come
into the office because of suspected hyperemesis gravidarum
and she might have to be admitted to hospital,

43.1.7. The Claimant received no response to this text message.

43.1.8. The Claimant continued working when she could and secured
an investment despite her sickness;

43.1.9. Then, on her pay date on 1 December 2022, the Claimant had
received a text delivering bad news, saying that they need
someone to do the Claimant’s work, stating that this had been
discussed at director level and that Mr. Kabir would be looking
for other opportunities to get the Claimant through the door
elsewhere and she would receive her pay for the work done up
to 21 November 2022.

43.2.The uncommunicated intention of the speaking party is not relevant.
Consequently, even though Mr. Kabir and Mr Hussain were not present
to give evidence other than in the form of their written and untested
statements, this made no difference for a lot of their case, because their
uncommunicated intentions we cannot take into account.

43.3.The subjective understanding of the Claimant is relevant. She clearly
viewed the text, in all the circumstances, as the Company firing her.

43.4.Whilst this is not determinative, we have taken her view into account,
placed it in the backdrop of the circumstances known to her and
considered whether that was a reasonable view to have when viewed
through the eyes of the reasonably informed reasonable bystander
considering the words used.

43.5.We conclude that the Claimant’s view was a reasonable view. The
Claimant clearly identified that she believed she was being fired, she
was simply bewildered as to why her colleague, and at that time a
person she considered to be a friend, would treat her in that way.

43.6.We have considered whether the text was seriously meant to be a
dismissal and we conclude it was. It had been discussed at director
level. It resolved a problem for the Company, namely a pregnant
employee not able to work because of morning sickness which was

12



Case Number: 1303745/2023

causing the Respondents difficulties. It mentioned looking for other
opportunities that we believe can only reasonably be interpreted as
outside opportunities because of the phrase about getting the Claimant
through the door. It meant the Respondents would not have to spend
money on the Claimant’s sick pay and the wages of a temporary cover
worker. None of that would be needed if the intention was to simply get
someone else in to do the Claimant’s work temporarily whilst she was
absent.

43.7.We have considered whether the words were conscious and rational.
We conclude they were. Mr. Kabir was not communicating simply his
own words. He was communicating the words of both him and Mr.
Hussain after a discussion about the situation. There is no case put
forward in any of the documents, statements or otherwise that the
Respondents didn’t mean what they were saying. Their case was that
they meant what was said, but this was not a dismissal and the
Claimant got the “wrong end of the stick”. We reject that argument.

43.8.We have considered the circumstances at the time the words were said,
namely 1 December 2022, and the circumstances leading up to that
date.

43.9.What happened afterwards is admissible if it sheds light on what was
really intended by the speaker of the words of dismissal at the relevant
time of when they were said. The fact that there is no written
communication in response to the Claimant’s text of 2 December 2022,
nothing to indicate the Respondents set the record straight with the
Claimant that she had wrongly interpreted Mr. Kabir's message and that
the Fifth Respondent then paid her nothing afterwards, all show the real
intention, namely dismissal.

43.10. The Respondents contend the Claimant resigned. We reject that
argument. The Claimant was just about to have the life changing event
of a new addition to her family. As a matter of judicial note, we consider
that new babies are often challenging both physically, mentally and
emotionally. They are life changing because of the responsibility of
caring for them and the need to be there for them. They take up a lot of
time, effort, money and resources within the family unit.

43.11. We are not persuaded the Claimant would have resigned at that time, in
the circumstances she was in when she was about to have a new
addition to her family and we are not persuaded that the Claimant did
herself out of a job, with a friend as her boss at that time, who had at
first been flexible, when she was facing such a life changing event.

43.12. There are no words of resignation used at all. There is no reason for the
Claimant to have resigned that we can identify.

44. Consequently, the Claimant was dismissed by the Fifth Respondent on 1
December 2022 when she read the text message dismissing her, and this
was therefore the effective date of termination for the purposes of the

13
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automatic unfair dismissal claim.

Pregnancy discrimination

45.

46.

47.

Pregnancy discrimination in terms of part 5 work cases is covered by section
18 of the Equality Act 2010 (“EQA”), which said as far as is relevant:

“18 Pregnancy and maternity discrimination: work cases

(1)This section has effect for the purposes of the application of Part 5 (work)
to the protected characteristic of pregnancy and maternity.

(2)A person (A) discriminates against a woman if, in the protected period in
relation to a pregnancy of hers, A treats her unfavourably —

(a)because of the pregnancy, or

(b)because of illness suffered by her as a result of it.
3)...
4)...

(6)The protected period, in relation to a woman's pregnancy, begins when the
pregnancy begins, and ends—

(a)if she has the right to ordinary and additional maternity leave, at the
end of the additional maternity leave period or (if earlier) when she
returns to work after the pregnancy;

(b) if she does not have that right, at the end of the period of 2 weeks
beginning with the end of the pregnancy.

(7)Section 13, so far as relating to sex discrimination, does not apply to
treatment of a woman in so far as—

(a)it is in the protected period in relation to her and is for a reason
mentioned in paragraph (a) or (b) of subsection (2), or

(b)it is for a reason mentioned in subsection (3) or (4).”

We have used the wording above as was the case at the applicable time for
this case namely October 2022 — January 2023. The wording of the statute
was altered and extended on 1 January 2024, which was after all material
events in this case so we have considered the former wording.

Section 18 is simply prohibited conduct. It is not a cause of action that give s
the Tribunal jurisdiction to hear the claim. Jurisdiction in accordance with
section 120 EQA comes from Part 5 work or related provisions. The Claimant
was an employee and therefore the relevant cause of action is in section 39
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which says as far as is relevant:
“39 Employees and applicants
1)...
(2)An employer (A) must not discriminate against an employee of A's (B)—
(a)as to B's terms of employment;
(b)in the way A affords B access, or by not affording B access, to
opportunities for promotion, transfer or training or for receiving any other
benefit, facility or service;
(c)by dismissing B;
(d)by subjecting B to any other detriment.”
Employers are liable for the discriminatory acts of their employees and
employees can be individually liable for discriminatory conduct they commit in
the course of their employment under s109 and s110 EQA 2010, which state
where relevant:

“109 Liability of employers and principals

(1)Anything done by a person (A) in the course of A's employment must be
treated as also done by the employer.

(2)Anything done by an agent for a principal, with the authority of the
principal, must be treated as also done by the principal.

(3)It does not matter whether that thing is done with the employer's or
principal's knowledge or approval.

@) ...

5) ...

110 Liability of employees and agents

(2)A person (A) contravenes this section if—
(a)A is an employee or agent,

(b)A does something which, by virtue of section 109(1) or (2), is treated
as having been done by A's employer or principal (as the case may be),

and

(c)the doing of that thing by A amounts to a contravention of this Act by
the employer or principal (as the case may be).”
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Unfavourable treatment

49.

50.

51.

As to what constitutes “unfavourable treatment”, the Supreme Court in
Williams v Trustees of Swansea University Pension and Assurance
Scheme and anor [2019] ICR 230 held that it is first necessary to identify the
relevant treatment and it must then be considered whether it was
unfavourable to the Claimant.

The Court said that little was likely to be gained by differentiating
unfavourable treatment from analogous concepts such as “detriment” found
elsewhere in the Act, referring to a relatively low threshold of disadvantage
being needed. One could answer the question by asking whether the
Claimant was in as good a position as others.

What caused the unfavourable treatment requires consideration of the
mind(s) of alleged discriminator(s). There need only be a loose connection
between the unfavourable treatment and the alleged reason for it, and it need
not be the sole or main cause of the treatment, though the reason must
operate on the alleged discriminators’ conscious or unconscious thought
processes to a significant extent (Charlesworth v Dronsfield Engineering
UKEAT/0197/16).

Because of the pregnancy or illness as a result of the pregnancy

52.

53.

54.

55.

For a person to discriminate against a person either consciously or
subconsciously because of something they must have knowledge of what the
something or characteristic is - IPC Media v Miller [2013] IRLR 707.

When deciding why a person decided what they did was because of a
proscribed characteristic or reason, we need to look at the mental processes
of the decision maker CLFIS (UK) Limited [2015] IRLR 562.

The reason for the unfavourable treatment has to correspond to pregnancy or
maternity; it is not sufficient for pregnancy or maternity to simply be part of the
background context for example see Interserve FM Ltd v Tuleikyte [2017]
IRLR 615.

European case law provides helpful interpretative guidance. In Brown v
Rentokil Ltd: C-394/96 [1998] IRLR 445, the following relevant principle was
established:

55.1. An employee may not be dismissed by reason of absence arising from
a maternity-related illness at any point between conception and the end
of her maternity leave period (‘the protected period’).

Burden of proof EQA

56.

Section 136 of the Act provides as follows:

“(1) This section applies to any proceedings relating to a contravention of this
Act.
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(2) If there are facts from which the court [which includes employment
Tribunals] could decide, in the absence of any other explanation, that a
person (A) contravened the provision concerned, the court must hold that the
contravention occurred.

(3) But subsection (2) does not apply if A shows that A did not contravene the
provision”

Direct evidence of discrimination is rare and Tribunals frequently have to
consider whether it is possible to infer unlawful conduct from all the material
facts. This has led to the adoption of a two-stage test, the workings of which
were described in the annex to the Court of Appeal’s judgment in Wong v
Igen Ltd (formerly Leeds Careers Guidance) [2005] ICR 931, updating and
modifying the guidance that had been given by the Employment Appeal
Tribunal in Barton v Investec Henderson Crosthwaite Securities Ltd
[2003] ICR 1205.

The Claimant bears the initial burden of proof. At the first stage, the Tribunal
does not have to reach a definitive determination that there are facts which
would lead it to the conclusion that there was an unlawful act. Instead, it is
looking at the primary facts to see what inferences of secondary fact could be
drawn from them.

As was held in Madarassy v Nomura International plc [2007] IRLR 246,
“‘could conclude” refers to what a reasonable Tribunal could properly
conclude from all of the evidence before it, including evidence as to whether
the acts complained of occurred at all. In considering what inferences or
conclusions can thus be drawn, the Tribunal must assume that there is no
adequate explanation for those facts.

Unreasonable behaviour of itself is not evidence of discrimination — Bahl v
The Law Society [2004] IRLR 799 — though the Court of Appeal said in
Anya v University of Oxford and anor [2001] ICR 847 that it may be
evidence supporting an inference of discrimination if there is nothing else to
explain it.

If the burden of proof moves to the Respondent, it is then for it to prove that it
did not commit, or as the case may be, is not to be treated as having
committed, the allegedly discriminatory act.

To discharge that burden it is necessary for the Respondent to prove, on the
balance of probabilities, that the treatment was in no sense whatsoever on
the prohibited ground. That would require that the explanation is adequate to
discharge the burden of proof on the balance of probabilities, for which a
Tribunal would normally expect cogent evidence.

All of the above having been said, the courts have warned Tribunals against

getting bogged down in issues related to the burden of proof — Hewage v
Grampian Health Board [2012] ICR 1054.
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Detriment

64.

65.

66.

Detriment has been decided to mean placed at a disadvantage Williams
above.

Detriment is established if treatment is of a kind that a reasonable worker
would or might take the view that in all the circumstances it was to their
detriment: Shamoon v Chief Constable of the Royal Ulster Constabulary
[2003] ICR 337 HL.

Therefore, for detriment to be proven, it is for the Claimant to show that they
were or would have been, in their subjective view, placed at a disadvantage
and that it was objectively reasonable for them to have held that view.

Analysis and conclusions — pregnancy discrimination

Because of pregnancy

67.

68.

69.

The Respondent has conceded that the Claimant was in the protected period
when the material events occurred.

When looking at the factual matrix of this case, and as the Claimant fairly
accepted in cross examination, Mr. Kabir has not behaved in the way he did
because of the pregnancy itself. This is not a case of “you are pregnant so
you are out”. All the evidence suggests the Respondents acted in the way
they did because of the Claimant’s absence from the office resulting from her
pregnancy.

Consequently, for the purposes of her discrimination complaint because of
pregnancy, this claim fails. The Claimant has conceded this point and in any
case had not shifted the burden of proof about it.

Because of illness as a result of the pregnancy

Dismissal

70.

71.

72.

73.

It is obvious that the Claimant’s dismissal was because of her morning
sickness which caused absence from the office, which is proven simply by
the text message sent to her by Mr Kabir on 1 December 2022 an the
preceding messages. The morning sickness and absence are inextricably
linked to the problems it caused the Respondent to cover work.

Applying CLFIS the joint mental processes of Mr. Kabir and Mr. Hussain were
that they needed someone in the office to replace the Claimant because her
pregnancy related absences were causing them a problem in getting the work
done.

It is also obvious that the Claimant’'s morning sickness was a result of her
pregnancy. That fact has not been challenged by the Respondents.

Dismissal is obviously unfavourable treatment after Williams, because the
18
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Claimant was not in as good a position as others. She had lost her job when
others would have kept theirs.

Consequently, after the guidance in Rentokil, regardless of the reasons why
the Respondents allege they needed cover for the office and have tried to
justify the reasons for their decision, as soon as they dismissed the Claimant
because of her absence from work with morning sickness and the associated
problems that it caused them with work cover, the action of dismissal was
inherently discriminatory under section 18 EQA.

We have not needed to draw adverse inferences in this case about dismissal
because the contemporaneous documentary evidence speaks for itself
regardless of the justifications and intentions the Respondent’s have tried to
put forward in their statements.

Even if we are wrong about that, the Claimant has shifted the burden of proof
in proving facts that can infer the Claimant was dismissed because of her
pregnancy related illness anyway, because she was dismissed without
warning when she was absent on pregnancy related absence during the
protected period and the text of 1 December 2022 was generally
unreasonable. We have decided the unreasonable behaviour combined with
the timing of the text infers discrimination after considering Bahl.

The Respondent’s case was first that she was not an employee. That was
readily disproved in an earlier preliminary hearing.

Then the Respondent’s case changed to arguing the Claimant resigned. That
argument has been easily refuted by the Claimant. It is implausible and there
is no evidence to support that bare contention.

Mr Hussain argued in his statement that he genuinely believed the Claimant
was self — employed. We reject that argument. Mr. Kabir and Mr. Hussain
worked closely together and we are not persuaded that Mr. Kabir could make
a decision to hire people without him first discussing what financial impact
that might have on the business with Mr. Hussain. It is far more likely that the
discussions between Mr. Kabir and the Claimant discussing her salary and a
contract would have been known to Mr. Hussain. In any event, this argument
wasn’t open to the Respondents’ to argue (see later).

Consequently, given:

80.1.there is no other explanation put forward as to why the Claimant was
dismissed, or why section 18 has not been infringed by the Respondent;

80.2. no written reasons for dismissal were provided at the time to explain the
dismissal; and

80.3.the Respondent’s representative submitted that had they appeared to
give evidence, Mr. Kabir and Mr. Hussain would not have said anything
any different to what was in their statements, which we agree was likely
to have been the case;
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we are bound to find the dismissal was discriminatory because s136 (2) EQA
compels us to. The Respondent’s have failed to prove that the reasoning for
their decision was in no way whatsoever because of the Claimant’s
pregnancy related illness.

Now that we have decided the prohibited conduct is made out, the Claimant
has automatically proven her cause of action under section 39 for being
dismissed.

Consequently, the Claimant’'s claim for pregnancy related discrimination
under section 18 (2) (b) about the dismissal succeeds against all three
remaining Respondents. Mr. Kabir and Mr Hussain made a joint decision to
dismiss the Claimant for proscribed reasons making them liable and that
makes the Fifth Respondent vicariously liable for their decision.

Failure to pay wages up to 1 December 2022

83.

84.

85.

86.

87.

88.

89.

90.

The Claimant says in her statement that she was doing work when she was
not being physically ill because of her pregnancy.

We find her to be a straightforward and honest witness and we find that the
Claimant performed work between 22 — 26 November 2022 on her usual
working days, namely the Tuesday, Friday and Saturday.

On any other occasions we find the Claimant was unfit for work and was
entitled to SSP only. We are not persuaded that she is entitled to full pay
because the Claimant was absent because of sickness on those other dates.
The Claimant would probably have been entitled to SSP on the other days.
However, the Tribunal has no jurisdiction to consider SSP claims.

Consequently the Claimant is owed 3 days’ pay.

It strikes us that given this issue of payment of wages was discussed in the
same 1 December 2022 text as her dismissal, we have inferred that the
reason for the non-payment is because of the Claimant’s absence from the
office as a result of her morning sickness.

We conclude that either consciously or subconsciously, wages due to be paid
for work done by the Claimant were not paid by the Fifth Respondent
because both Mr Kabir and Mr. Hussain decided that the Claimant was not in
the office due to her pregnancy related illness and therefore should not be
paid, regardless of whether she was doing work at home or not.

Again this is a case of non-payment of wages as a result of pregnancy
related absence. The Respondent’s have failed to put forward any persuasive
reason why the Claimant was not paid these wages that is a non-
discriminatory reason.

Applying Williams, the non-payment of wages was clearly placing the
Claimant at a disadvantage as to amount to a detriment and consequently
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this part of her claim also breaches s18 and amounts to a detriment under 39
EQA.

Unlawful deduction of wages

91.

92.

In the alternative, it is clear to us that the Claimant should have received
these three days’ extra pay in her 1 December 2022 wage payment and she
was not paid for these days. No evidence suggests she was paid. These
were not deductions authorised by statute and we were referred to no
evidence either written or otherwise that suggested the Claimant had
authorised the deductions.

Consequently, there has been no payment for work done and no other
reason put forward by the Respondents for why these wages have not been
paid. The unlawful deduction of wages claim therefore succeeds.

Notice pay

93.

94.

95.

In addition, the Fifth Respondent accepts that it did not pay any notice pay.
Absent any alternative case being put forward confirming why notice pay was
not paid, other than the rejected argument the Claimant was not dismissed,
notice should have been given to the Claimant and was not.

Notice pay was clearly outstanding upon the termination of the Claimant’s
employment and every employee is entitled to statutory minimum notice.

Consequently, the Claimant’'s claim for notice pay succeeds. We must
however determine what notice period should have applied to the Claimant
contractually and then whether that contractual notice period exceeded the
statutory minimum. This will need to be decided as an issue at a remedies
hearing.

Automatic unfair dismissal under section 99 Employment rights Act 1996
(“ERA”)

96.

Section 99 ERA says as far as is relevant to this case as follows:
“99 Leave for family reasons.

(1))An employee who is dismissed shall be regarded for the purposes of this
Part as unfairly dismissed if—

(a)the reason or principal reason for the dismissal is of a prescribed
kind, or

(b)the dismissal takes place in prescribed circumstances.

(2)In this section “ prescribed ” means prescribed by regulations made by the
Secretary of State.

(3)A reason or set of circumstances prescribed under this section must relate
21
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to—
(a)pregnancy, childbirth or maternity”

This section has to be read in conjunction with the Maternity and Parental
Leave Regulations 1999 (“MAPLE”) which prescribe unlawful reasons for
dismissal. In particular, Regulation 20 states as far as is relevant to this case:

“Unfair dismissal

20.—(1) An employee who is dismissed is entitled under section 99 of the
1996 Act to be regarded for the purposes of Part X of that Act as unfairly
dismissed if—

(a)the reason or principal reason for the dismissal is of a kind specified
in paragraph (3), or

(b)...

(2) An employee who is dismissed shall also be regarded for the purposes of
Part X of the 1996 Act as unfairly dismissed if—

@)...
(b)...

()it is shown that the reason (or, if more than one, the principal reason) for
which the employee was selected for dismissal was a reason of a kind
specified in paragraph (3).

(3) The kinds of reason referred to in paragraphs (1) and (2) are reasons
connected with—

(a)the pregnancy of the employee;
(b) ...

(c) ...

d)...7

A dismissal will not escape being automatically unfair by the argument that
the woman is being dismissed not because of her pregnancy, but because of
her unavailability for work which results from her pregnancy.

Nor can the employer argue that the reason is economic, citing the extra
expense which he must incur in order to provide temporary cover for his
absent employee after the guidance in (Dekker v Stichting
Vormingscentrum voor Jong Wolwassenen: C-177/88, [1991] IRLR 27,
ECJ).

Dekker was not about termination of employment but about a pregnant
applicant being refused employment because of the risk of the prospective
employer having to suffer financial consequences of pregnancy related
absence. The point is summed up at para 12 of the judgment “...A refusal of
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employment on account of the financial consequences of absence due to
pregnancy must be regarded as based, essentially, on the fact of
pregnancy....”. The same must therefore be true in our judgment of a
termination of employment because of the consequences of pregnancy
related absences.

In all these situations, the dismissals if not because of pregnancy itself, are
certainly for a reason which is connected with it, or at least connected with
one of the reasons listed in s99 ERA.

The burden of proof for proving the reason for the dismissal where the
Claimant has less than two years’ service lies with the Claimant after Smith v
Hayle Town Council [1978] ICR 996, CA.

Analysis and conclusions — automatic unfair dismissal

103.

104.

We have already found that the Claimant was dismissed and that dismissal
was performed by the Fifth Respondent because the Claimant was absent
from work with pregnancy related sickness. This is obviously a reason
connected to pregnancy and that is a proscribed reason for dismissal.

The Claimant has met her burden of proving the principal reason for the
dismissal was because of her absence from the office as a result of
pregnancy related illness. Consequently, the Claimant’s dismissal from her
employment was automatically unfair and her unfair dismissal claim therefore
succeeds.

Itemised pay statements

105.

The Respondent conceded these were not created or sent to the Claimant.
This claim therefore succeeds.

Written reasons of dismissal

106.

The right to written reasons for dismissal is contained with s92 ERA which
states as far as is relevant:

‘92 Right to written statement of reasons for dismissal

(1))An employee is entitled to be provided by his employer with a written
statement giving particulars of the reasons for the employee’s dismissal—

(a)if the employee is given by the employer notice of termination of his
contract of employment,

(b)if the employee’s contract of employment is terminated by the
employer without notice, or

(c)if the employee is employed under a contract for a fixed term and that
term expires without being renewed under the same contract.
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(2)Subject to subsection (4), an employee is entitled to a written statement
under this section only if he makes a request for one; and a statement shall
be provided within fourteen days of such a request.

(3)Subject to subsection (4), an employee is not entitled to a written
statement under this section unless on the effective date of termination he
has been, or will have been, continuously employed for a period of not less
than two years ending with that date.

(4)An employee is entitled to a written statement under this section without
having to request it and irrespective of whether she has been continuously
employed for any period if she is dismissed—

(a)at any time while she is pregnant, or

(©)...”

The Claimant falls within the exception to needing 2 years’ continuous
service, because her dismissal happened whilst she was pregnant under s92
(4) (a). She therefore has the right to such a statement of reasons without
needing to request one.

We must then consider whether such a failure by the Fifth Respondent was
unreasonable.

We conclude that the Respondents’ conduct here was unreasonable.

Having reviewed the decision Judge Connolly made at the preliminary
hearing to determine employment status, the Fifth Respondent knew the
Claimant was an employee and all the Respondents were not confused
thinking the Claimant was a contractor or genuinely believed she was a
contractor. This is proven simply by the findings of fact from Judge Connolly
at paragraphs 22 — 26, 35 — 37 and 73 of her Judgment, which stated:

“The Agreement

22. On 17 March 2022 Mr. Kabr messaged the Claimant on WhatsApp as
follows:
“OK Paula

Monday, Tuesday, Friday 9-5
Saturday 10-3

£1100 basic

£250 commission

But you need to let me know asap because the recruitment agents have got
the ad live xx”

23. To which Ms Miluska replied “I’'m in”.

24. 1 find this exchange implies that Mr Kabir had obtained Mr. Hussain’s
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agreement to make this offer.
25. On 18 March 2022 the message continued as follows:

Mr. Kabir

“We can have you started this Monday....

Do you require a work contract this might take some time from the admin
team x”

Miss Miluska
“Yes | will require a contract please. Don't worry let me know as soon as it is
ready ...”

Mr. Kabir
“...we’ll work out pro rata amount from 21 March to the end of the month for
this monthly (sic) salary”

26. On 19 March

Mr. Kabir

“...Just letting you know on work contract there could be a delay x”
Miss Miluska

“Ok, can you advise me on how long x”

Mr Kabir

“Not too long hopefully a couple of weeks”

Miss Miluska

“No problem, see you Monday”.

The Written Agreement

35. By 7 April 2022 Miss Miluska needed to complete forms for a reference
agency who were checking credits and references for a prospective landlord.
She asked Mr Kabir, by WhatsApp, in an open and non-leading manner what
details she should enter. He said as follows (p68):

In respect of source of income, he stated “employed”

in respect of employment status, he stated “permanent”

Company name- ‘K B Roman City”

Address- “Brindley House”

Job title- “investment consultant”

36. These details were insufficient on their own. The landlord referencing
agency required a written copy of any relevant work agreement. Miss Miluska
had not been provided with a work contract by Mr Kabir as agreed. She
asked Mr Kabir if he could provide one urgently. In evidence she said he told
her to produce one herself and he would sign it. None of this is set out in the
WhatsApp messages in the bundle. Miss Miluska gave evidence that the
contract at p69 of the bundle was put together by her, Send to Mr Kabir by
email on 8 April 2022 and returned by him by email signed with a scanned
signature. She has had no access to her ‘K B Roman” email address since
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she ceased working at Brindley House. Further, the Respondents have not
disclosed any emails to her. In her withess statement Miss Miluska explained
that she drafted the contract in the bundle. She has never claimed it was
drafted by any of the Respondents or be it she says it was signed by Mr
Kabir.

37. The contract is headed “Employment Contract” and provided as follows
(amongst other matters):

37.1 ‘K B Roman City trading as RPGL” in ‘the employer” and the registered
company number for RPGL is set out. Miss Miluska stated in evidence that
Mr. Kabir provided her with these details

37.2 Miss Miluska is employed in the capacity of Investment Consultant
37.3 The start date of her continuous employment is 21 March 2022
37.4 she will be paid £45,000 per year by monthly instalments

37.5 normal working days on Monday Tuesday Friday and Saturday
37.6 normal place of work is Brindley House

37.7 holiday entitlement, sickness procedure, SSP, termination of contract
and notice are provided for.

37.8 There is a clause at [7] which provides that she can only work for
someone else with advance written agreement from RPGL.

73. Mr Hussain maintained that there was no evidence that he had authorised
or confirmed this contract. | am satisfied that Mr Kabir had the express
authority of Mr Hussain to enter into the contract as he told Miss Miluska he
needed to obtain social authority on 15 March 2022 and reverted to her on 17
March 20 22 with the words “OK Paula” and the terms of the contract. I'm
satisfied that Mr Hussain was aware of what was agreed as set out in my
relevant factual findings...”

Consequently, given these previous findings by Judge Connolly, it was not
open to Mr. Hussain to then reargue in his statement before us that he
genuinely believed the Claimant was a contactor. It had already been found
by a Judge after hearing evidence from Mr. Hussain that he both knew and
authorised the Claimant being taken on as an employee. We reject the
Respondent’s submission that Messrs Hussain and Kabir were somehow
unaware or didn’t appreciate that the Claimant might be an employee. They
knew they were taking her on as an employee from the very start and for
them to argue otherwise was simply unsustainable.

Consequently, given the Respondent’s concession that a statement of
particulars of employment wasn’t provided and the findings that all the
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Respondents knew the Claimant was an employee as soon as she was
engaged with them, the failure to provide a written statement of reasons for
dismissal was unreasonable.

113. The Claimant’s claim therefore succeeds.

Summary

114. All claims with the exception of the claim for dismissal and detriment because
of prohibited conduct under s18 (2) (a) of the EQA succeed against the Fifth

Respondent, namely:

114.1. Discriminatory dismissal and detriment because of unfavourable
treatment because of illness as a result of the Claimant’s pregnancy in
breach of sections 39 and 18 (2) (b) EQA,

114.2. Automatic unfair dismissal in breach of s99 ERA;

114.3. Breach of contract for failure to pay notice pay;

114.4. Unlawful deduction of 3 days’ wages in breach of s13 ERA;

114.5. Failure to provide itemised pay statements in breach of s8 ERA,;

114.6. Failure to provide written reasons for dismissal in breach of s92 ERA.

115. The Claims of discriminatory dismissal and detriment prohibited under the

EQA as unfavourable treatment because of illness as a result of the

Claimant’s pregnancy also succeeds against the First and Second

Respondents (Mr. Hussain and Mr. Kabir) because they jointly decided to

make that decision which was discrimination and are liable under s110 EQA

as employees especially given Mr. Hussain is also a director of the Fifth

Respondent.

116. The Claimant’s claims of discrimination because of unfavourable treatment
under s18 (2) (a) fails and is dismissed.

Disposal
117. Directions will now be set for a remedies hearing.
EMPLOYMENT JUDGE SMART
21 August 2024

Judgment sent to the parties on
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Public access to employment Tribunal decisions: Note that both judgments and
reasons for the judgments are published in full online at www.gov.uk/employment-
Tribunal-decisions shortly after a copy has been sent to the parties. Recording and
Transcription: Please note that if a Tribunal hearing has been recorded you may
request a transcript of the recording, for which a charge may be payable. If a
transcript is produced it will not include any oral judgment or reasons given at the
hearing. The transcript will not be checked, approved or verified by a judge. There
is more information in the joint Presidential Practice Direction on the Recording
and Transcription of Hearings, and accompanying Guidance, which can be found
here: https://www.judiciary.uk/guidance-and-resources/employment-rules-and-
legislation-practice-directions/
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