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	Hearing held on 25 June 2024

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 10 July 2024



	Order Ref: ROW/3316602

	This Order is made under Section 119 of the Highways Act 1980 (the 1980 Act) and Section 53A(2) of the Wildlife and Countryside Act 1981. It is known as The Buckinghamshire Council (Public Footpath No.14 (part) Parish of Chalfont St Peter) Public Path Diversion Order 2022.


	The Order is dated 3 August 2022 and proposes to divert part of footpath no.14. Full details are shown on the Order plan and described in the Order Schedule. If confirmed, the Order will also modify the Definitive Map and Statement for the area, once the provisions relating to the diversion come into force.


	There were five objections outstanding when Buckinghamshire Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.


	Summary of Decision: The Order is confirmed.

	[bookmark: bmkReturn]


Preliminary Matters
1. I held a public hearing into the Order at Buckinghamshire Council offices in Aylesbury on 25 June 2024, having inspected the route in question the previous afternoon, unaccompanied. 
In this decision I will refer to points on the Order route as shown on the Order plan. I have appended a copy of the plan to the end of my decision. Buckinghamshire Council are the Order Making Authority (OMA) however, they have taken a neutral stance with regard to the confirmation of the Order.
Main Issues
Section 119(6) of the Highways Act 1980 involves three separate tests for an Order to be confirmed. These are:
TEST 1: whether it is expedient in the interests of the landowner, occupier or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.
TEST 2: whether the proposed diversion is substantially less convenient to the public.
TEST 3: whether it is expedient to confirm the Order having regard to the effect which— (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public right of way, and (c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.
2. In determining whether to confirm the Order at Test 3 stage, (a)-(c) are mandatory factors. On (b) and (c) of Test 3, the statutory provisions for compensation for diminution in value or disturbance to enjoyment of the land affected by the new paths must be taken into account, where applicable. Regard must also be had to any material provision contained in a rights of way improvement plan (ROWIP) for the area under section 119(6A). Other relevant factors are not excluded from consideration and could, for instance, include those pointing in favour of confirmation.
3. The government guidance on “diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises” was issued by Defra in August 2023. It is also known as the ‘presumptions guidance’. Although this was issued after the making of the Order it now falls for consideration. It states that I should weigh the interests of the owner against the overall impact of the proposal on the public as a whole. Reducing or eliminating the impact of the current route of the right of way on the owner, in terms of privacy, security and safety are important considerations to which due weight should be given.
Reasons
Whether it is expedient in the interests of the owner of the land that the path in question should be diverted 
The diversion Order has been made pursuant to an application by the owners of the land over which both the existing and proposed routes pass. The basis of the application is for privacy and security reasons. The existing footpath runs through land that is used as a private residential garden. From point A the route enters the land through a pedestrian gate, it then directly crosses the lawn in an east north easterly direction to another pedestrian gate at point B.
The diverted route would follow the alignment of a permissive route that was installed by a previous landowner in around 2006. From point A it follows the perimeter of the land between points A-C-D-B. The permissive path is between borders, one side is mostly hedged with one section of wooden post fencing. The border separating the land and the path is wooden post fencing throughout.   
From my site visit when walking the existing route I noted a greenhouse, a vegetable plot, various trees, planted borders and outdoor seating areas. The landowners state that diverting the footpath would offer a greater degree of privacy for them. Users of the footpath would no longer be walking through the central section of this area. 
The landowners have described previous incidents of crime and anti-social behaviour, some of which have been reported to the police. They have experienced criminal damage and theft of their property; the footpath was also used by perpetrators to gain access to their neighbour’s land to commit acts of anti-social behaviour. As the existing footpath is open and not defined by fencing or any other boundaries either side, some users of the footpath have strayed from the path and have deviated around the land. The landowners describe how they are constantly checking their land and worry when they are away from their property for any length of time. The footpath diversion would enable an increased level of security. The gates at points A and B could be secured, the landowners believe this would reduce the number of incidents. 
The objectors question the reasons given by the landowners for the diversion. They claim that the land crossed by the route is not an extended garden but is designated as agricultural land. The land was originally part of a farm estate which was redeveloped, the neighbouring barns were converted into domestic dwellings and the applicant’s property was built. Although the land in question was not initially included in the residential curtilage of the property when it was built, it was transferred a few years later in the early 1990’s. The current landowners moved to the property in 2014.
The estate agent sales particulars of the property were submitted as evidence at the hearing. The front page refers to the property having its own ¾ acre garden. The final page does refer to a private paddock, but then it again states this gives an average garden plot of nearly ¾ acre.    
The objectors state that in 2011, when questioned about the legality of the 2 gates on the route at points A and B, an officer of the OMA explained that the land is designated as agricultural land. Therefore, it was only permitted to place gates on the footpath for the purpose of livestock control on grazing land. The objectors claim that the OMA have reinforced the designation of the land by allowing the gates to be retained despite queries as to the legality, as no livestock has been on the land since the redevelopment of the farm. 
At the hearing the landowners submitted a signed statutory declaration. This states that they have, since purchasing the property, used the land as a residential garden. They also state that the previous owner used and maintained the land as a residential garden. The landowners do not believe that any previous owners, from when the house was first built, have ever used the land for an agricultural purpose.         
The objectors also state that they see no benefit to the landowners’ privacy and security, users of the diverted footpath would still have a full view of the land. In addition, they believe that locked gates would be no impediment to those people intent on committing criminal acts or anti-social behaviour. Therefore, diverting the footpath would have little impact on the landowners’ privacy and security.     
Although the land was previously used as agricultural land and has been described as a paddock, the landowners state it has been used as a garden for some time. The current owners have resided at the property for almost 10 years. I consider that the diversion would enable them to privately enjoy the land and help to deter any unauthorised access onto their land by securing the entry points. I accept that it is expedient in the interests of the landowners for the path to be diverted. By diverting the footpath around the edge of the land it would help the landowners to improve their privacy and security.      
Whether the new path will not be substantially less convenient to the public
The Order does not propose any new termination points, the diverted section of footpath no.14 would commence and terminate at the same points as the existing alignment. The proposed route of footpath no.14 is 21 metres longer than the existing alignment. At the hearing the objectors stated they were less concerned about the additional length; however, they believe the route is less direct and therefore this makes it substantially less convenient to the public. They claim the circuitous path means that users lose their sense of purpose. However, as the main use appears to be for recreational purposes, I do not consider this would affect the majority of users. I do not consider 21 metres to be a significant increase in the context of this path. The proposed route is less direct and thus less convenient but not substantially so.
The existing route does not have a recorded width, which could give rise to uncertainty if the landowners decided to fence the path from the rest of the land. I consider that the proposed diversion would be an improvement in this regard, with a recorded width of 2.5 metres throughout, this would give greater clarity to the landowners and the public.
The current surface of the route is grass, the diverted route would be wood bark chippings and grass. The objectors have concerns regarding the terrain and the maintenance of the surface of the route. It is claimed that the proposed route has a dip in the surface and the hedge blocks the light, therefore it is more likely to become muddy than the existing route. The landowners dispute this and stated that the vast majority of users are currently using the diversion as a permissive route, and at no point over the last winter did the path become muddy. The existing route, being a grass surface would quickly become muddy with heavy use in wet weather. I do not consider the terrain or surface of the proposed diversion would be substantially less convenient to the public. Currently the surface is more than adequate, any future maintenance issues would be a matter for the OMA.    
As referred to above, there are two pedestrian gates on the existing route at points A and B. However, the objectors claim these are unauthorised structures on the public footpath as they are not in place for the purpose of controlling livestock. The proposed route would not have any path furniture, if I consider the existing route as though there are no gates, in terms of accessibility the routes are the same.  
The objectors refer to the users’ sight lines being compromised on the proposed diversion by dog-leg bends. They state that the diversion should not permit poor visibility or create conditions to allow anti-social behaviour or the perception of such. The main issue here appears to be the approach from the west, from Roberts Lane to point A. To the west of point A there are hedges either side and the path is narrow, it is not possible to see the proposed diversion until the user reaches point A. Similarly, when approaching from the east towards point B, users can see the existing route in front of them but would not necessarily see someone approaching from point D. Points C and D are more curves than bends and I consider there is good visibility here. 
The landowners state there has been no issues of anti-social behaviour on the proposed route. In addition, the proposed diversion starts and ends at points A and B, from these points it is possible to see the whole of the proposed route. Although I understand the issue of the sight lines is a genuine concern for the objectors and some users may feel uncomfortable on the approach if they cannot see a good distance in front of them, I consider this would not make the proposed route substantially less convenient. Particularly as the proposed diversion has been a permissive route for some time and there has not been any previous reported incidents.     
In addition, the objectors raise concerns of public safety, due to a potential hazard of a pond adjacent to the proposed route. Although I understand the concerns, and the proposed route does run closer to the pond than the existing route, there is a fence to separate the path from the pond. The landowners have locked the gated access to the pond; therefore, it is clear public access is not permitted. I do not consider that the adjacent pond would make the proposed path substantially less convenient to the public. 
Overall, having regard to all of these factors, I conclude that the Order route would not be substantially less convenient to the public.
The effect of the diversion on public enjoyment of the path as a whole
The objectors state that footpath no.14 is an ancient path, there is concern that a sense of history would be lost if it is diverted, and this would affect the enjoyment of walking the path. There is also concern that, as the proposed route is enclosed and next to a thick hedge which blocks the light, that it feels restricted and darker, and this would affect the public enjoyment. 
As stated above, the proposed width is 2.5 metres, and the fence is a wooden post and rail. When comparing the two routes, I recognise that some people may find the proposed route to feel more restricted. However, I consider that there is sufficient space for pedestrians to pass each other. Consequently, I find that any impact on the public enjoyment of the path as a whole would be limited.   
I recognise that some users of the current footpath may not be comfortable walking directly through the land, they may feel like they are intruding in a private space. Some of the comments in support, that the landowners received, state that they prefer to walk the diverted route. 
The objectors have concerns that the unrestricted views should remain if the Order is confirmed. The landowners have signed an agreement with the OMA which states that they will not erect or place a fence, wall or other structure over a height of 1.2 metres within 4 metres of the boundaries of the footpath along the diversion route. The objectors claim that this agreement is not sufficiently clear and fear that a natural border could be planted. The landowners have stated that they wish to share the view of the land and they would not obscure it, they have put a bench on the proposed route for users to enjoy the view. The landowners believe the diversion enhances the public enjoyment, they claim the majority of users are regulars and have stated they enjoy using the proposed route. I consider that currently the land and its features can be viewed from both routes, therefore there is no difference to the public enjoyment of the path as a whole.
The objectors raise the issue of the sight lines referred to in paragraph 20 above and claim this could also have an effect on the enjoyment of the route. However, I consider that this is only in one or two places and would not affect the route as a whole. Taking account of all the factors, I conclude that, on balance, public enjoyment of the route as a whole would not be significantly negatively affected by the diversion.


The effect of the diversion on other land served by the existing path and the land over which the new path would be created
There is no evidence that the diversion would have any negative impact on the land affected by either the new route or the existing route. The applicant is the landowner for the new and existing route.
Rights of Way Improvement Plan (ROWIP)
The OMA’s ROWIP states that with regard to diversions, new routes are to have a minimum width of 2 metres for a footpath. Furthermore, it states that an additional 1 metre should be added for paths with fences on both sides or where hedge growth is likely to restrict users. The objectors therefore claim that the proposed route should be 3 metres in width rather than 2.5 metres. It was confirmed by the OMA that an officer agreed to the width of 2.5 metres due to the low height of the fencing. In addition, due to the agreement entered into with the landowners, referred to in paragraph 27 above, this ensures the route will not feel enclosed at a later date. I have considered the ROWIP and the OMA’s reasons for diverging from their policy on this occasion. I am satisfied that the 2.5 metre width stated in the Order is a sufficient width. I consider the route does not feel confined due to the low fencing and there is sufficient space for pedestrians to pass each other.      
Conclusions on whether it is expedient to confirm the Order
4. I have concluded that it is expedient in the interests of the landowners to divert the path. The Defra guidance referred to at paragraph 5 above guides that I should weigh the interests of the owner against the overall impact on the public. The privacy and security issues, referred to at paragraphs 8 and 9 above, are important considerations. Diverting the route would reduce the impact on the landowners. 
5. The termination points would be unaltered, and the resulting diversion would not be substantially less convenient to the public. The diversion may have some adverse effect on the enjoyment of the route for some people, however, I consider that for the majority this would be minimal. The proposed route is likely to be as enjoyable to use for most people.     
6. Having weighed up the competing interests, I am satisfied that it is expedient to confirm the Order.
Overall Conclusion
Having regard to the above, and all other matters raised at the Public Hearing and in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.

J Ingram
INSPECTOR


APPEARANCES
In support of the Order
Mr S Walker		Applicant
Mrs D Walker	Applicant

Opposing the Order
Ms H Williams	Statutory objector
Ms K Ashbrook 	Statutory objector, representing the Ramblers Association and Open Spaces Society

Remaining Neutral 
Ms H Francis	Buckinghamshire Council



















DOCUMENTS
1. Copies of statutory notices and certification
2. Copy of the statutory objections and representations
3. Statement of grounds on which it is considered the Order should be confirmed and comments on the objections submitted by Buckinghamshire Council 
4. Statement of case of Buckinghamshire Council including bundle of relevant case documents and comments on the objections
5. Statement of case of Mr and Mrs Walker and supporting documents
6. Statement of case of Ms Williams and supporting documents
7. Statement of case of Ms K Ashbrook 

Submitted at the Hearing
8. Statutory Declaration of Mr and Mrs Walker dated 11 June 2024 including photographs from c.1994 and 2022 
9. Estate agent sales particulars for the land in question
10. Letter dated 24 June 2024 from Chairman of Chalfont St Peter Parish Council 
11. Email dated 15 June 2024 from Margaret Mills
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