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	Site visit made on 9 April 2024

	by Graham Wyatt BA (Hons) MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 July 2024



	Order Ref: ROW/3319624                                        referred to as ‘Order A’

	This Order is made under Section 119 of the Highways Act 1980 and is known as The Kent County Council (Public Footpath KM43 (Part), East Farleigh) Public Path Diversion and Definitive Map and Statement Modification Order 2022.
The Order is also made under Section 53A(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) because it appears to the authority that the Definitive Map and Statement for the County of Kent (Map Sheet 060 (TQ75SW) requires modification in consequence of the occurrence of an event specified in Section 53(3)(a)(i) of the 1981 Act, namely the diversion (as authorised by this Order) of a highway shown or required to be shown in the map and statement. 

	The Order is dated 27 July 2022 and proposes to divert the public footpath shown on the Order plan and is described in the Order Schedule. 

	There were six objections and representations outstanding when Kent County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs.

	Summary of Decision:  The Order is confirmed subject to modification.  
  

	

	Order Ref: ROW/3319625                                          referred to as ‘Order B’

	This Order is made under Section 118 of the Highways Act 1980 and is known as The Kent County Council (Public Footpath KM42 (Part), East Farleigh) Public Path Extinguishment and Definitive Map and Statement Modification Order 2022.
The Order is also made under Section 53A(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) because it appears to the authority that the Definitive Map and Statement (Map Sheet 060 (TQ75SW) for the County of Kent requires modification in consequence of the occurrence of an event specified in Section 53(3)(a)(i) of the 1981 Act, namely the stopping up (as authorised by this Order) of a highway hitherto shown or required to be shown in the map and statement.

	The Order is dated 27 July 2022 and proposes the extinguishment of the public footpath shown on the Order plan and is described in the Order Schedule.

	There were six objections and representations outstanding when Kent County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs.

	Summary of Decision:  The Order is confirmed subject to modification.  



Procedural Matters
1. The Public Rights of Way (Combined Orders) (England) Regulations 2008 (S.I. 2008/442) enable surveying authorities to include directions to modify the definitive map and statement alongside orders that make changes to the rights of way network by creation, diversion, and extinguishment under the 1980 Act. Related guidance is found in “Combined orders - the power to include definitive map modification orders within public path and analogous orders - Guidance for English Surveying Authorities” published by Defra in October 2010.
2. As the objectors to the Orders did not request to be heard, I made an unaccompanied site visit, taking into account the written representations. 
3. The effect of Order A would be to divert Public Footpath KM43 from its current route to a new route to the east. 
4. The effect of Order B would be to extinguish Public Footpath KM42 from its current route, to be replaced by the Public Footpath proposed under Order A. 
Main Issues
Order A
5. Section 119(6) of the Highways Act 1980 involves three separate tests for an Order to be confirmed. These are:
· Test 1 - whether it is expedient in the interests of the landowner, occupier, or the public for the path to be diverted. This is subject to any altered point of termination of the path being substantially as convenient to the public.
· Test 2 - whether the proposed diversion is substantially less convenient to the public.
· Test 3 - whether it is expedient to confirm the Order having regard to the effect which— (a) the diversion would have on public enjoyment of the path as a whole, (b) the coming into operation of the Order would have as respects other land served by the existing public right of way, and (c) any new public right of way created by the order would have as respects the land over which the right is so created and any land held with it.
6. I also need to have regard to any material provision contained in a rights of way improvement plan (ROWIP) for the area.
Order B 
7. The Order is made under Section 118 of the Highways Act 1980 and I must be satisfied that it is expedient to extinguish that part of the footpath proposed in the Order having regard to the extent that it appears that it would, apart from the Order, be likely to be used by the public, and the effect which the extinguishment of the right of way would have as respects the land served by the footpath, taking into account provisions for compensation. 
8. I also need to have regard to any material provision contained in a ROWIP for the area.
9. In reaching my decision, I am required to disregard any temporary circumstances preventing the use of this part of the footpath when determining the likely use that may be made of it.  

Order A
Reasons
10. The proposed Order seeks to divert part of Footpath KM43 from its current legal route, the alignment of which crosses the property of Pleasant Valley Farm and Homelands Farm. It is proposed to divert part of the existing route to the eastern perimeter of Pleasant Valley Farm so that it no longer crosses through its garden. At the time of my visit, the footpath had already been diverted away from Pleasant Valley Farm. However, I will determine this case on the basis of its legal alignment through its garden area.
Whether it is expedient in the interests of the owner of the land and the public that the path in question should be diverted
11. The current route of Footpath KM43 travels in a roughly north/south direction, passing through the garden area and close to the property at Pleasant Valley Farm and then continuing through a field that belongs to Homelands Farm, where it meets Footpath KM42 (which is the subject of Order B) at Workhouse Lane.
12. In considering the southern part of the Order route, I am satisfied that having regard to the safety, security, and privacy of Pleasant Valley Farm, it would be in the interest of its occupiers that Footpath KM43 is diverted out of its private garden area. 
13. Turning to the remainder of the existing route of Footpath KM43, which is within the ownership of the occupiers of Homelands Farm, it is argued that the land is required for agricultural purposes. Moreover, walkers tend to wander from Footpath KM43 and from my visit, it is evident that this is the case as there are examples of well-trodden routes stemming into other areas of the parcel of land, away from the footpath. The owner also suggests that there have been incidents of anti-social behaviour occurring on the land, including the lighting of fires and burglaries. I have not been provided with any evidence that anti-social behaviour occurs on the land, and for that reason I place limited weight upon this matter. 
14. Regarding the proposed use of the land, it is common for public footpaths to run alongside and through fields that are in active agricultural use. However, the owner argues that in order to secure a tenant farmer, the route of Footpath KM43 would need to be relocated to its boundary so that a single parcel of land can be created, making it a more attractive proposition. I acknowledge the history of the site and that a previous Order to divert the Footpath was not confirmed in 2014[footnoteRef:1] (the 2014 Order) as it was considered that the change of use to a vineyard was not guaranteed. However, given that the evidence on the ground suggests that users are already straying into areas beyond the Footpath, coupled with the relatively small size of the two parcels of land either side of Footpath KM43, without confirming this Order it would be very difficult to make productive use of the land as envisaged by the applicant. I find this to be a compelling reason to find in favour of the Order. [1:  Order Decision: FPD/W2275/4/43 dated 25 September 2014] 

15. Moreover, there is the distinct possibility that in order to make better use of the land for agricultural activities, the use of heavy machinery on the site would occur. It would therefore be prudent to relocate the footpath from running through the middle of the site to its margin. 
16. Additionally, the route of Footpath KM43 from Point F to Point G largely follows the existing route of Footpath KM42, which is to be extinguished through Order B. However, the proposed route would be 2.5m in width giving a better walking experience, and instead of going to Point B, it will continue on a straight alignment to Point G. Where the proposed route diverts from its existing course will require the removal of extensive vegetation. Nevertheless, it will place this part of Footpath KM42 away from the rear gardens of those properties that adjoin the footpath, where one can currently overlook the garden areas. This would be a further improvement to those that are affected.
17. The fact that the applicant chose to purchase the land with the knowledge that Footpath KM43 ran through the site, is not in itself a reason to not confirm this Order. 
18. Thus, I am satisfied that it would be expedient in the interest of the landowner and the public to divert the footpath in question. 
Whether any new termination point is substantially as convenient to the public
19. Footpath KM43 currently runs from Point A to point B and meets Footpath KM42 at Point B. The proposed route will not alter the termination points and creates a connection with Footpath KM42 at Point F to provide a circular route. Consequently, I am satisfied that the termination points are as substantially as convenient to the public.
Whether the new footpath will not be substantially less convenient to the public
20. The routes offer users the opportunity to walk to the same points around an open field, with vistas across the landscape. The Order route would also create a wider footpath of 2.5m opposed to its current width of 1.2m. Moreover, the Order route would add a further 109m along an existing route of some 449m. I do not consider this to be a significant or substantial increase over the totality of the footpath route. Consequently, I am satisfied that it would not be substantially less convenient to the public.
The effect of the diversion on public enjoyment of the path as a whole 
21. The current route of Footpath KM43 crosses through a private garden area and then across an open field. I share the view of the Council that users of the legal route of the footpath through a private garden area could make users at this section uncomfortable, especially if the garden areas are being used by the occupiers of the property.
22. Turning to the remainder of Footpath KM43 as it passes through the remainder of the field, I must have regard to the effect of the diversion on the public enjoyment as a whole. I must also have regard to the 2014 Order where the Inspector found that a similar diversion would have an adverse effect on the enjoyment of the route by the public in relation to the views and its general ambience. 
23. The current route offers views across the landscape which is largely unmanaged and contains a number of trees. The existing route is also quite narrow and whilst it is pleasant, I am not persuaded that it amounts to such an experience that the Order route would not provide users with an equally pleasant walk. Furthermore, although there are views of the North Downs in the distance from the current route, it must be recognised that there is no requirement that users of the footpath should be able to experience the same amenities as the existing footpath provides.
24. I accept that the previous Inspector found that the proposed route would “provide limited views for a greater proportion of its length”. However, the Order route now proposed would still allow views across the land to the west, but would be 2.5m in width, with a 1.2m stock fence separating the route from the adjoining land. I find these matters to represent a material difference between the Orders which the Inspector considered in 2014 and the one before me. 
25. In addition, although the Order route proposes turns at Point C–D-E, and at Point G, the width of the newly created footpath would be 2.5m resulting in a large area of path that would allow users to foresee the turns. I am not persuaded that the turns would result in walkers not being able to assess the route of the footpath before them, nor would it be counter intuitive as stock fencing would provide a clear indication and direction of the Order route.  
26. With that in mind, the public enjoyment of the path as a whole would be maintained and, in my view, it would have no significant adverse effect on the public enjoyment of the right of way as a whole.
The effect of the diversion on other land served by the existing paths and the land over which the new paths would be created
27. The existing and proposed Order route cross land in the ownership of the applicant (save for that which passes through Pleasant Valley Farm). I have already found that the above diversion would allow more efficient use of the land for agricultural purposes and there is no evidence that the diversion would have a negative impact on the land served by the existing or proposed footpath. 
The consideration of the order in light of any material provision contained within a Rights of Way Improvement Plan
28. I have been directed to Kent County Council’s Rights of Way Improvement Plan 2018-2028 and specifically Policy RR01 (Provide Advice on PROW Network). The proposed diversion does not appear to conflict with this Policy, and I have not been directed to any other part of the Plan in which the proposal would be in conflict with. 
Other Matters
29. The owners of Little Paddocks and Kerinna have objected to the Order stating that their properties would be “surrounded on three sides by footpaths” which would affect the security and privacy of these properties as well as causing additional noise from dogs barking, which in turn, would make their dogs bark.
30. The Order route for Footpath KM43 would indeed run to the rear of Little Paddocks and Kerinna, and I am sympathetic to the issues raise. However, it is not unusual for rear gardens of properties to back onto land that is publicly accessible and a fence on the rear boundary would alleviate privacy and security concerns. Moreover, dogs barking is in the control of the owner of the animal and there is no compelling evidence that this would occur frequently as to result in a nuisance.
Requested Modification
31. The Order Making Authority (OMA) and applicant have requested that the timespan given for the Order coming into effect should be increased from 28 days to 56 days to allow the applicant sufficient time to appoint contractors to undertake the works required. I am satisfied that it is appropriate to propose the requested modification.
Conclusion Regarding Order A
32. I have found that the diversions are expedient in the interest of the landowner and the public and that the new termination points to be substantially as convenient to the public. I am also satisfied that it is expedient that the Order is confirmed having regard to its effect on public enjoyment. Nothing in the submissions presented or from my site visit leads me to conclude that it would not be expedient to confirm the Order, subject to the modification that the timespan given for the Order to come into effect be increased from 28 days to 56 days, as discussed above.

Order B
Reasons
33. Given the new route of the footpath as proposed by Order A, Footpath KM42 (Part) is to be extinguished and replaced by Footpath KM43.
The extent to which it appears that the part of the footpath would, apart from the Order, be likely to be used by the public 
34. The new route of Footpath KM43 as proposed under Order A would in essence, follow the same alignment of Footpath KM42 for the majority of its length and still connect to Workhouse Lane. The western end of KM42 would continue in a straight alignment, thus moving it away from the rear gardens to the north.
35. As the route proposed under Order A would effectively be similar, and serve the same purpose, I am satisfied that Footpath KM42 is not needed for public use.
The effects which the extinguishment would have as respects the land served by the footpath, taking into account provisions for compensation.
36. No relevant issues have been raised regard.

The consideration of the order in light of any material provision contained within a Rights of Way Improvement Plan
37. I have been directed to Kent County Council’s Rights of Way Improvement Plan 2018-2028 and specifically Policy RR01 (Provide Advice on PROW Network). The proposed diversion does not appear to conflict with this Policy, and I have not been directed to any other part of the Plan in which the proposal would be in conflict with. 
Requested Modification
38. As with Order A, the OMA and applicant have requested that the timespan given for the Order coming into effect should be increased from 28 days to 56 days to allow the applicant sufficient time to appoint contractors to undertake the works required. I am satisfied that it is appropriate to propose the requested modification.
Conclusion Regarding Order B
39. The Order is confirmed subject to the modification that the timespan given for the Order to come into effect be increased from 28 days to 56 days, as discussed above.

Formal Decisions
40. Order A - The Order is confirmed subject to the following modifications:
1. The public right of way over the land situated at East Farleigh and shown by a bold continuous line on the attached map contained in the Order and described in Part 1 of the Schedule to this Order shall be stopped up 56 days from the date of confirmation of the Order and thereupon the Definitive Map for the County of Kent (Map Sheet 060(TQ75SW)) shall be modified by deleting from it that public right of way.
3. There shall be 56 days from the date of confirmation of the Order a public footpath over the land situated at East Farleigh described in Part II of the schedule and shown by a bold broken line on the Map contained in this Order, and thereupon the Definitive Map for the County of Kent (Map Sheet 060(TQ75SW)) shall be modified by adding the path to it.
41. Order B - The Order is confirmed subject to the following modification:
1. The public right of way over land situated at East Farleigh and shown by a continuous bold purple line on the attached map contained in the Order and described in the schedule to this Order shall be stopped up 56 days from the date of confirmation of this Order, and thereupon the Definitive Map for the County of Kent (Map Sheet 060(TQ75SW)) shall be modified by deleting from it that public right of way.
Graham Wyatt    
INSPECTOR
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