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	First inquiry opened on 22 September 2021
Second inquiry opened on 6 February 2024

	by Mark Yates BA(Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 24 May 2024



	[bookmark: _Hlk20911211]Order Ref: ROW/3229117M1

	This Order was made under Section 53(2) of the Wildlife and Countryside Act 1981 and is known as The Somerset County Council (No.6) Modification Order, 2016.

	The Order was made by the former Somerset County Council on 2 December 2016 and proposed to upgrade sections of three footpaths to restricted byway status, as detailed in the Order Map and Schedule.
Somerset County Council submitted the Order for confirmation to the Secretary of State for Environment, Food and Rural Affairs.

	In accordance with Paragraph 8(2) of Schedule 15 to the Wildlife and Countryside Act 1981 notice has been given of the proposal to confirm the Order with modifications. 

	[bookmark: bmkPoint]Summary of Decision:  The Order is confirmed subject to the modifications set out below in the Formal Decision.

	


Procedural Matters  
Inspector Heidi Cruickshank held a public inquiry into the Order and proposed in her interim Decision (‘ID’) of 23 May 2022 to confirm the Order with modifications.  This Final Decision should be read in conjunction with the ID with the numbers in square brackets equating to the relevant paragraphs in the ID.  I have not discussed the merits of the cases made by the parties with Inspector Cruickshank as the determination of the Order now resides with me.  
The footpaths that would be upgraded to restricted byway status are presently recorded as Footpath L23/7 and Footpath L23/12 and are known as Dyer’s Piece Lane and Underwood Lane respectively.  It was proposed in the ID to modify the Order to record Footpath L23/6, which links with the highway known as Westerngate Road (for convenience I shall refer to this path as Westerngate Road).  A fuller description of these ways is found in the ID [16-17].    
I have been appointed to consider the objections made to both the proposed modifications and the unmodified elements of the Order.  The second inquiry was therefore held in accordance with paragraphs 7 and 8 of Schedule 15 to the Wildlife and Countryside Act 1981 (‘WCA’).  I undertook an accompanied visit to view the claimed routes on 27 February 2024. 
The focus of the second inquiry was the evidence and submissions made in response to the proposed modifications and the unmodified elements of the Order.  It is not necessary for me to recite all the extensive submissions made by the parties, but I have had regard to these when reaching my conclusions.  I have also read the documents and written submissions tendered at the first inquiry.  
The Order Making Authority (‘OMA’) is now known as the Somerset Council, and it continues to take a neutral stance in relation to the Order.  I have listed at the end of this Decision the parties who spoke at the second inquiry and their main stance in relation to the ID.   However, in terms of the evidence and submissions, there may be some overlap between the paragraphs 7 and 8 elements.  The documents listed at the end of this Decision relate to those specifically submitted at the second inquiry.    
If I conclude that the Order should be confirmed in terms of Underwood Lane, then consideration will also need to be given to a modification suggested by the applicant, the South Somerset Bridleways Association (‘SSBA’), in respect of this route.  I additionally note that some references have been made to the existence of gates across the routes at certain points. 
An application for an award of costs was made at the second inquiry and this will be the subject of a separate decision.
Main Issues
The relevant matters in relation to the Order, as made, were set out in the ID [7-14].  The main issues now are whether the new evidence and/or argument presented, when taken in conjunction with the previously considered evidence, has a bearing on the conclusions reached in the ID.  
Reasons
Discovery of evidence 
Consideration was given in the ID [18-21] to whether there had been the discovery of evidence since the routes were first recorded in the definitive map and statement (‘DMS’).  It is apparent that the previous Inspector found there had been the discovery of some new evidence and I have been provided with nothing to demonstrate that this view was incorrect in respect of the matters discussed in the ID.  Therefore, the starting point is that there has been the discovery of evidence which was sufficient to warrant the making of an Order.  I address the production of the DMS later in this Decision.  
Inclosure evidence
The inclosure process undertaken in Pitney was fully outlined in the ID [22-41] by reference to the 1801 General Inclosure Act, 1802 Pitney Act and inclosure award of 1807 and there is no need for me to repeat these matters.
It is clear from reading the ID that reliance was placed by the Inspector on the case of Craggs v Secretary of State for the Environment [2020] EWHC 3346 (Admin) (‘Craggs’) in terms of determining the status of Westerngate Road.  Whilst it was recognised that the Craggs case related to an award made prior to the General Inclosure Act, it was not considered that this removed the relevance of the case to the Pitney award [28].  Westerngate Road was awarded as a ‘…Private Carriage Road and Drift Way… of the breadth of twenty feet’. 
A great deal of the submissions presented to the second inquiry were devoted to matters arising out of the case of Dunlop v Secretary of State for the Environment (1995) 70 P&CR 307 (‘Dunlop’) and to some extent Buckland v Secretary of State for the Environment Transport and the Regions [2000] 1 WLR 1949 (‘Buckland’).  Whilst these cases are noted in the ID [28], as outlined above, reliance was placed by the Inspector on the Craggs judgment.  
Further, having read the various judgments and the submissions put forward regarding Dunlop and Buckland, I do not see how they have any direct bearing on my decision given the Craggs judgment.  In essence, the submissions seek to challenge Dunlop and Buckland or disagree with these judgments.  Although it is also asserted that Craggs was wrongly decided, I have to follow this judgment in comparable cases. 
The two main issues arising from the Pitney Award and Craggs is that firstly the award made provision for the private roads (including Westerngate Road) to be used by anyone [26].  Secondly, in line with Craggs, the award can be taken to be intra vires in relation to the creation of a public bridleway.  I agree that the circumstances in this case can be viewed as comparable to Craggs [27].  
Submissions were made regarding the historical use of the word ‘private’ in relation to roads.  These focus on issues such as ownership, maintenance and repair of roads.  For instance, there may be cases where a public road has been privately maintained.  A distinction is drawn between routes of a more strategic importance, such as a road leading to a market town, and lesser local roads.  
The word ‘private’ may on occasions appear in a historical document in relation to a route that would now be viewed as a highway.  However, the status of a route needs to be determined from the evidence in each case.  In terms of the inclosure evidence, reliance should be placed on the Craggs judgment which means that the award is supportive of Westerngate Road being a public bridleway.  
It is additionally asserted that there would have been a pre-inclosure highway in the locality of Westerngate Road.  In support, attention is drawn to the location of certain old parcels recorded on the inclosure map.  I note from the ID that Westerngate Road was not considered on balance to have been an ancient lane and was newly set out in the award [35].  There is no new evidence which is sufficient to lead me to take a different view.  
Dyer’s Piece Lane and Underwood Lane lay outside of the provisions of the award.  However, Dyer’s Piece Lane was described in the award as an ancient lane [36].   There is also a reference to an ancient lane in the award which is likely to correspond to Underwood Lane [37].  The award was viewed as providing support for the existence of higher public rights over these routes [41].  
Views have been expressed regarding the likely historical use of the routes.  These assertations are based on a modern interpretation of the historical use of the routes and the nature of these routes in more recent times.  I consider that little reliance should be placed on these submissions when set against the historical documentary evidence.   
I do not find that the submissions and evidence provided at the second inquiry in relation to the inclosure process are sufficient to lead me to reach a different conclusion to the previous Inspector.  The inclosure evidence when considered in conjunction with the Craggs judgment is supportive of Westerngate Road having bridleway status and higher public rights existing over the other two routes.   
Marriage settlement   
This issue was addressed in the ID [42-45].  However, additional evidence has been provided in support of land in Pitney being held in settlement from at least 1782 until the land was sold in 1919.  The documents provided relate to the 1782 marriage settlement executed by Lord George Henry Cavendish and Lady Elizabeth Compton.  It is asserted that there was no landowner with the capacity to dedicate the claimed routes during the period the land was held in settlement.     
Settlement was a means of protecting the ownership of land for future generations with the land usually passing to the eldest son as a tenant for life.  This meant that they only had a life interest and were not free to dispose of the land or grant rights over it without the agreement of the other interested parties or unless specific provision was made in the trust deed.   
In this case, the 1802 Pitney Inclosure Act made statutory provision for highways to be set out over land within the award as well as allotting land generally.  Therefore, highways could be created over land which had previously been held in settlement.  Additionally, the references to other routes as ancient lanes is indicative of them being ways of some antiquity and I consider it more likely that they would have been in existence prior to 1782.  
It is clear from the evidence that one of the claimed routes was created in accordance with a statutory process and the other two are more likely to pre-date the period when it is known the land was held in settlement.       
Greenwood’s map and the representation of cross roads 
The 1822 Greenwood map was presented at the first inquiry and addressed by the previous Inspector [46-51].  All of the claimed routes are shown on this map under the designation of a ‘cross road’.  There were in fact only two types of road that were specified on the map key, namely cross roads and turnpike roads.  It was difficult to determine the extent to which the routes were shown on another smaller scale edition of the Greenwood map inspected at the second inquiry.  Whilst I found the additional map to be inconclusive in terms of what is depicted, this does not undermine the value of the 1822 Greenwood map.  The further conflicting submissions made following the close of the inquiry do not provide any more clarity on this issue.    
It seems that much of the documentation that was submitted at the second inquiry was also before the first inquiry, including three judgments that are relied upon and the book titled ‘What is a Cross Road’, which was written by one of the paragraph 8 objectors (Ms Taylor).  The relevant judgments are Trafford v St Faith’s Rural District Council (1910) (Trafford), Hollins v Oldham (1995), unreported (Hollins) and Fortune and others v Wiltshire Council and Taylor Wimpey [2010] EWHC B33 (Ch) [2012] EWCA Civ334 (Fortune).  The main issues that flow from the submissions presented at the second inquiry concern the weight that should be attached to the depiction of a route (for instance Westerngate Road) as a cross road on the 1822 Greenwood map.     
In terms of Ms Taylor’s book, this outlines her research and conclusions on the topic.  Whilst reference has been made to a letter, dated 2 May 1997 from Mr Dodd of the Planning Inspectorate to Ms Taylor, there will be doubts regarding the extent to which the letter can now be relied upon given the time that has elapsed since the date it was sent.  Nor can it be considered to be published guidance.  Nonetheless, this letter only draws attention to the definition of a cross road and refers to the Hollins case.  
The judge in Hollins found that the depiction of a particular route as a cross road on Burdett’s map meant it was a public road for which no toll was payable.  He further commented that the route must have been considered rightly or wrongly by Burdett as being either a bridleway or highway for vehicles.  In the Trafford case, county maps were viewed as providing some indication of reputation.  It is stated that they provide a ‘little bit of evidence to indicate… this road was considered to be a public road’.  The Fortune case again outlined that some reliance could be placed on the depiction of a route as a cross road.   
The overriding conclusion that can be drawn from the relevant sources is that the depiction of a route as a cross road provides some support for it being a highway.  A cross road in this context meaning a road running between two other roads.  The depiction of the claimed routes on the 1822 Greenwood map provides support for the routes having public status.  Whilst this may be more indicative of a vehicular way, as recognised in Hollins, it could potentially have been a bridleway.  It is noteworthy that the Greenwood map was published only 15 years after the Pitney award which, applying Craggs, is supportive of Westerngate Road being a bridleway.  
Nonetheless, consideration needs to be given to the weight that should be attached to the Greenwood map.  I do not find the evidential weight of this map to be as significant as Ms Taylor asserts.  The purpose of these maps was to show the physical features which existed when the land was surveyed, including all roads.  This will invariably lessen the weight that can be attached to the Greenwood map.  
The DMS 
The original process undertaken in accordance with the National Parks and Access to the Countryside Act 1949 enabled footpaths, bridleways and roads used as public paths to be recorded in the DMS.  Section 53(3)(c)(ii) of the WCA permits an Order to be made to upgrade an existing public of right of way to a higher status.  In this case, the Order proposed to upgrade footpaths to restricted byway status.  This is perfectly permissible in light of the current statutory framework.   
I accept that I should proceed on the basis that the proper process was undertaken when the DMS was compiled.  The extent to which particular documents were considered when the DMS was produced cannot be determined.  Nonetheless, as outlined in paragraph 9 above, there has been the discovery of some new evidence which warrants consideration.  I note that an undated document prepared by Somerset County Council only deals with the evidence to be considered in cases where it needs to be determined whether a highway is repairable at public expense.  A similar consideration applies to a document in relation to the liability to repair footpaths and footbridges. 
Other Evidence 
A number of other documentary sources were considered by the previous Inspector, including the Day and Masters map [44], tithe map and apportionment [53-55], Ordnance Survey documents [56-68], Finance Act documents [69-71], Bartholomew’s maps [72], highways records [73-76] and sales evidence [78-80].  It is acknowledged that the claimed routes were not shown on the handover map as being publicly maintained [74], but this is not necessarily indicative of private status.  Nor does it impact on any historical public rights which might exist.  In terms of the depiction of dotted lines at the eastern ends of Dyer’s Piece Lane and Underwood Lane on the First Edition Ordnance Survey map, this is indicative of some recognisable feature such as a potential change in surface.  Overall, no further submissions or evidence have been provided to cast doubt on the conclusions reached in the ID in relation to these matters.  
It is evident that an extract from the parish boundary remarks book presented to the second inquiry does not relate to the claimed routes.  
Some written submissions have been provided from people with personal knowledge potentially dating back to the 1930s.  These refer to the physical nature of the claimed routes in terms of potential use by vehicular traffic and the lack of public use of the routes by horse riders or vehicles.  However, this evidence does not undermine the much earlier evidence which points to the existence of higher public rights over the claimed routes.  Additionally, the more recent signage has no bearing on any unrecorded public rights that might exist.       
Conclusions  
The submissions made by the paragraph 8 objectors to a large extent relate to the inclosure process and the evidential weight of the Greenwood map.  I accept that the 1822 Greenwood map provides some support for Westerngate Road being a highway.  However, I am not satisfied that it carries a significant amount of weight.  Further, it could potentially provide support for the route being a bridleway rather than a vehicular highway.  Bearing in mind the Craggs judgment, the inclosure award evidence is supportive of Westerngate Road being a public bridleway.  
I consider the marriage settlement to be the primary relevant consideration in relation to the paragraph 7 objections.  However, I do not find on balance that the further evidence impacts upon the conclusions reached in the ID regarding the status of the three routes given the setting out of Westerngate Road in the inclosure award and the references in the award to the other two routes as ancient lanes.      
Overall, having regard to the conclusions reached in the ID and my consideration of the further submissions and additional evidence tendered at the second inquiry, I find on the balance of probabilities that Underwood Lane and Dyer’s Piece Lane should be recorded as restricted byways with Westerngate Road being designated as a bridleway.    
Modifications 
The pond shown on the large-scale Ordnance Survey mapping adjacent to Underwood Lane was evident on my site visit.  It appeared to me to be a discrete feature, which may or may not be present throughout the year.  The Order Map shows the boundary with the adjacent field to the east bowing at this point and indicates that the route continues to the west of the pond.  I also note that the pond appears to be shown within the adjacent hereditament on the 1910 Finance Act map.  Having regard to these matters, I do not consider that the Order should be modified to record the pond as a limitation.  However, for completeness, I shall modify the descriptions of this route in the Order Schedule to state that the relevant section of Underwood Lane passes to the west of the pond.     
Whilst reference has been made to the existence of gates, the historical map evidence does not indicate that gates were originally in place in respect of the claimed routes.  It therefore cannot be determined that gates were in place when the routes were dedicated.  
Other Matters
Issues such as the Impact on wildlife habitats and potential unauthorised use by motor vehicles are not relevant to my decision.  
Overall Conclusion  
Having regard to these and all other matters raised at the inquiries and in the written representations I conclude that the Order should be confirmed subject to the modifications set out below.
Formal Decision
I confirm the Order subject to the following modifications: 
· Within Part I i) of the Schedule:
· replace text “…Restricted Byway…” with text “…Bridleway…”;
· Within Part I iii) of the Schedule:
· insert in line 4 after “metres”, the following “passing to the west of a pond (at point E1)”;
· Within Part II i) of the Schedule:
· replace text “…Restricted Byway…” with text “…Bridleway…”;
· Within Part II ii) of the Schedule:
· replace text “…footpaths…” with text “…footpath…”;
· between text “…and…” and “…L 23/6…” add text “…bridleway…”;
· Within Part II iii) of the Schedule:
· insert in line 3 of the description after “metres”, the following “passing to the west of a pond”;
· On the Order map:
· alter the line A – B to show the route as a bridleway;
· remove ‘A – B’ from “Footpaths to be upgraded to Restricted Byways” in the key;
· add “Footpath to be upgraded to Bridleway (A – B)” and appropriate notation in the key. 
Mark Yates 
Inspector










APPEARANCES

	Paragraph 7 Objectors: 

	Mrs M. Masters
Mrs S. Toomer 
Mr A. Dunlop 
Cllr. H. Hobhouse  

	Representing affected landowners
Representative of Pitney Parish Council




	Paragraph 8 Objectors:


	Ms S. Taylor
Ms J. Roseff

Interested Parties: 

Mr A. Kind
Mrs S. Bucks
Mr A. Saint  
 
	
On behalf of the Axbridge Bridleways Association  



Representing SSBA 
For SSBA
For the OMA



	
	


DOCUMENTS TENDERED AT THE SECOND INQUIRY

1. 1773 Press Notice, extract from Ordnance Survey Parish Boundary Remarks book and covering email from Mrs Masters
2. Summary statement on behalf of the Axbridge Bridleways Association  
3. Plan produced by Ms Roseff showing her optimum routes 
4. Summary of statutory highway maintenance powers by Ms Roseff
5. Plan highlighting location of old inclosures introduced by Ms Roseff
6. Brampton Inclosure Award extract referred to by Ms Taylor
7. Comparison maps produced by SSBA
8. Proposed modification suggested by SSBA
9. Closing submissions by Ms Roseff on behalf of the Axbridge Bridleways Association  
10. Closing submissions by Ms Taylor 
11. Closing remarks for Pitney Parish Council 
12. Closing submissions made by Mrs Masters on behalf of the affected landowners  
13. Closing remarks by Mr Dunlop 
14. Closing submissions by Mr Kind for SSBA and authorities cited
15. Post inquiry correspondence from Ms Taylor, Ms Roseff, Mrs Masters, Mr Dunlop, Pitney Parish Council and Mr Kind 
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