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Agenda Item 1
Commissioners’ Meeting
Memo No 02/23
15 March 2023
DISPUTED WOODLAND CREATION APPLICATION – BONHAM PLAIN
1.
Purpose

The consideration of whether the woodland creation project, Bonham Plain, should be given support through the current grant mechanisms or the sustained objection from the Cranborne Chase Area of Outstanding Natural Beauty should be accepted and the application for support rejected. 

2. Introduction 
A woodland creation proposal becomes a ‘disputed case’, where Forest Services find a woodland creation project approvable (UK Forestry Standard and scheme rules compliant) but there is a sustained objection from a statutory consultee.

Disputed cases are, at their final stage, escalated to Commissioners who after taking all the relevant facts into account make the decision on whether or not to agree with the objection and reject the proposal.

The context in which the Commissioners must consider the facts of a ‘disputed case’, including the statutory responsibilities, is included in Annex A (at the end of this document). 
3. Bonham Plain Disputed Case
Background
The woodland creation application (England Woodland Creation Offer) was made in July 2021, with the area in question having to been through the Woodland Creation Planning Grant process (application made in April 2018) and a free-standing Environmental Impact Assessment (EIA) opinion request in November 2020.

The afforestation project submitted for the EIA opinion was given due consideration and was assessed as not requiring consent under the regulations.  EIA carries a relatively high threshold for significance and only projects judged with significant impact required consent under the regulations.  However, the EIA decision on does not invalidate an objection being sustained through the grant application consultation process.  
Grounds for Objection
There have been a number of exchanges with the AONB including a site visit and meetings from early 2021 when it was engaged in the EIA process.  An appraisal of the exchanges with the AONB and an assessment of the issues they have raised, including an assessment of AONB polices brought to our attention is provided in the separate Appraisal of the AONB Objection which has nine supporting Annexes.
The substance of the sustained objection is that:
· Woodland creation is incompatible with Kilmington Terrace landscape character area of the Greensand Terrace landscape.
· Loss of wide-ranging views and expansive sky, remarkably different to the current predominantly open landscape.
· Enclosure of heritage assets (Bonham Farm), a negative (unacceptable) change to the setting.
· No ‘exceptional circumstances’ to plant on best and most versatile agricultural land.
· Continuous cover can only be established over time, uniform (conifer crop) until then will be, internally and externally, remarkably uniform.

The proposal and sustained objection have been given a great deal of consideration before reaching this point in the process, including a detailed assessment by the FWAC, which has produced a Report, which is at Annex B.
How the FWAC considered this case is detailed later in this Paper, but the FWAC’s conclusion is that the woodland creation project should be supported.  

4. Neighbour’s Concerns

Although not a statutory consultee the owner of Bonham Manor, a Grade II* listed property has expressed considerable concern about the proposal, which has been taken into account, being picked up in the ‘setting’ and wider landscape aspect of the AONB’s Objection.  How this concern has been taken into account is included in the separate Appraisal of the AONB Objection.  They have also raised the issue of a ‘right to light’ which if an issue primarily for the applicant to address and not a material consideration in the approval for grant funding.  
5. Public Consultation

As is normal this proposal was placed on the Public Register, what was unusual is the level of response.  The normal expectation is little or no response, but in this case 76 responses were recorded.  Although consultation is not a referendum, the primary purpose being to bring issues to the attention of Forest Services that may have been overlooked (for example the presence of a water main), around 15% of the responses supported the proposal the rest were against on one or more of a limited range of issues.  The issues raised through the Public Register (which included the neighbour’s concerns detailed above) included:
· Adverse impact on the landscape of the AONB
· Adverse impact on the setting/overshadowing of Bonham Manor

· Planting of conifer (monoculture) inappropriate 

· Negative impact on biodiversity

· Inappropriate use of taxpayers’ money (for commercial forestry)

· Change of land use, loss of agricultural production

Some of the comments reflected a misunderstanding of what is being proposed and none of the issues raised have been overlooked by Forest Services.  The most mentioned issues fall within scope of the sustained objection from the AONB.  
6. FWAC Report
Consideration by the FWAC, referenced earlier in this paper, comprised a detailed assessment by a sub committee of the FWAC, including a site visit and an indoor meeting to hear representations form both the objector and applicant.
The FWAC sub committee having been unable to facilitate a compromise presented their findings, and reserve position that the proposal should be approved, to the full FWAC which was endorsed.  The FWAC’s Report is at Annex B and incudes the notes from the FWAC’s meetings.
The level of detail and amount of information considered by the FWAC subcommittee can be seen from the overview paper BPW 01 (at Annex C) which references the supporting information made available to the FWAC.  It is not necessary for Commissioners to review these documents given that FWAC has provided a report and the sustained objection has been fully considered in the Appraisal of the AONB Objection.  Nevertheless, key parts of this supporting information are also provided with this paper as additional annexes.  These are:

· Annex D - Initial EWCO Application Plan

· Annex E - Revise EWCO Application Plan (Including additional set back from Bonham Farm and Manor)
· Annex F – Site Appraisal (Ariel Photo) 
7. Considerations
In is inherent in the disputed cases process that by the time a proposal reaches Commissioners there can be no win-win outcome.  Whist the ‘do nothing’ and ‘make no changes’ arguments (i.e. don’t plant trees) are easy to make, these will not achieve the nation’s woodland creation targets.  
The proposal will have impacts, but risks of harm and challenge can be mitigated by the Commissioners giving very careful consideration to all the relevant issues and making it clear to all parties how and why the final decision was made.  After the decision has been taken careful presentation of the decision will be required to ensure it is not misinterpreted or misrepresented.
The AONB has frequently stressed the significance of the duties placed on the Forestry Commission under section 85 of the Countryside and Rights of Way Act 2000 which places a general duty on the Forestry Commissioners  to have regard to purpose of the AONB.  This is considered in some details in the Appraisal of the AONB Objection.  
Given the engagement with the AONB over more than 2 years and escalation of the sustained objection to this stage it is difficult to see how anyone could argue that the Forestry Commission have not been taking the AONB’s purpose into account.  Nevertheless, there is a risk that the AONB would seek Judicial Review if the Commissioners decide that the woodland creation proposal should be supported.  This risk should not influence the decision process and provided that all the relevant factors have been carefully considered then the statutory duty will have been met irrespective of whether or not the decision taken conflicts with the AONBs purpose.
8. Communications Issues
The is a lot of interest in woodland creation and the impact this has on exiting land use and landscape.  This case is likely to featured in the media and we can expect the final outcome to be reported and commented on.  However, this initial consideration, unless it is decided not to progress to the next stage, is unlikely to attract significant interest.  If it is decided to reject the application at this stage then the applicant will need to be informed first and communications with other interested parties will be given careful consideration in the light of any risks identified.  If it is agreed to progress the case (seeking the views of the Minister) then any enquires will be answered with a reference to due process being followed and that Commissioners are anticipating making a final decision as soon as the views of the Minister have been received.   Any attempt to seek information using the FOI/EIR will be met with the use of exceptions to disclose, which can be sustained at least until the final decision is made.
9. Recommendation

At this stage in the process Commissioners are required to either:
· Support the sustained objection and refuse to support the woodland creation proposal as it currently stands.

or

· Seek the views of the Minister before making a final decision on the matter.  In deciding to seek the views of the Minister Commissioners may be undecided, minded to reject or minded to approve the application. 
Taking into account all the relevant factors it is recommended that Commissioners should be minded to approve the project and should seek the Ministers views on this basis, allowing a prompt conclusion of the case once the views are received.
Richard Barker
Secretary to the Commissioners
7 March 2023
Annex A

DISPUTED CASE
PROCESSS, HANDLING and CONTEXT OF CONSIDERATION
(Revised and specific to this case)
Introduction
Where there is a sustained objection by a statutory consultee to a woodland creation application that the Forestry Commission could approve because it meets the requirements of the UK Forestry Standard it becomes a ‘disputed case’.  Following due process disputed cases conclude with Commissioners themselves making the decision on whether the proposed woodland creation should be approved.

The consultation process, which can result in a ‘disputed case’ was originally set out in a Ministerial Direction in 1984 and confirmed and clarified in 1996.  A statutory consultee whose sustained objection can lead to a ‘disputed case’ include the local panning authority and other bodies with a statutory role, including Natural England and Historic England and AONBs.  Objections from non-statutory consultees, for example a neighbouring landowner, does not have the same status as that from the statutory authority and can’t trigger the ‘disputed case’ process.
Disputed Case Process
The Forestry Commission gives careful consideration to all comments it receives during the consultation on any woodland creation proposal.  Subsequently, it may ask the applicant to modify their proposals to address issues that have been brought to its attention.  If, in the light of any new information received and changes made, the Forestry Commission is not satisfied that the application meets the minimum requirements of the UK Forestry Standard it can be rejected at this point in the process.
Where the Forestry Commission considers an application acceptable because it meets the rules of the scheme and the UK Forestry Standard, but a consultee with a statutory role sustains their objection the matter becomes a ‘disputed case’.  
Disputed cases go through a series of steps:
1. Local resolution by Forestry Commission officials dealing with the application.

The local team aim to find a compromise that would be acceptable to both the applicant and the objector.  If this fails, the case moves to step 2.

2. Referral to the Regional Advisory Committee (FWAC) to seek conciliation and compromise.

The FWAC can, on occasions, ease the entrenched positions taken by the applicant or statutory objector and help facilitate a conciliation and compromise.  Where this is not possible, the case moves to step 3.
3. Referral to Commissioners (for final decision)
Where the FWAC is unable to find a compromise that satisfies the concerns of a statutory consultee it provides a report on their consultations and its views on the matter for the Commissioners to take the final decision.  
Consideration by Commissioners
There are two options open to the Commissioners:
1. Where the Commissioners agree with the Objector on the basis of land use, agriculture, amenity, recreation or nature conservation they can reject the application and the matter is concluded.
2. If the Commissioners are undecided or are minded to approve the application then they will refer the case to the Forestry Minister for their views.  Once the Minister’s views have been received (which can include no comment) the Commissioners are required to make a final decision, having regard to the views of the Minister.
Handling
Commissioners would normally consider this matter in two stages (although the second stage may not be necessary).

1. An initial consideration once the FWAC Report is received to decide if they agree with the objector and the application should be rejected.  If there is any doubt in the Commissioners’ mind over supporting and confirming the objection, then the case should move onto the second stage.

2. A second consideration of the matter, including the views of Minister, where a final decision on the outcome of the application will need to be made.  

The initial consideration will be informed by the re-use of the material created at the previous stages and, if required, a further appraisal of the relevant issues and the FWAC’s Report. 
At the second stage the documents presented for initial consideration will be augmented by the views of the Minister and any aspects of the case on which Commissioners requested additional information (if available) at their initial consideration. 

CONTEXT OF CONSIDERATION
The Forestry Commissioners are not expected to take neutral position on a woodland creation proposal, especially where it is already considered ‘approval’ i.e. UKFS compliant.  
The proposal should be considered in the context of the Forestry Commissioners general (forestry) duties, Part I of the Forestry Act 1967 and other applicable legislation, codes of practice and standards.  More detail of these is given below.

Forestry Legislation

The Commissioners are ‘charged with the general duty of promoting the interests of forestry, the development of afforestation and the production and supply of timber and other forest products’ including ‘promoting the establishment and maintenance of adequate reserves of growing trees’.  
In discharging their functions Commissioners ‘shall, so far as may be consistent with the proper discharge of those functions, endeavour to achieve a reasonable balance between--

(a)     the development of afforestation, the management of forests and the production and supply of timber, and

(b)     the conservation and enhancement of natural beauty and the conservation of flora, fauna and geological or physiographical features of special interest.
[Note: The text in italics is extracted from the Forestry Act, being that relevant to the matter under consideration] 
Other Legislation
AONBs
The Forestry Commissioners are also required to take ‘Due Regard’ to the purpose of the AONB under the provisions in: Section 85 of the Countryside and Rights of Way Act 2000.
The purpose of the AONB is ”conserving and enhancing the natural beauty of the area of outstanding natural beauty” and in this case is considered in more detail in the appraisal document.
Section 40 of the Natural Environment and Rural Communities Act 2006, amended by the Environment Act 2021 (Duty to conserve and enhance biodiversity)

There is a general duty of any public authority in exercising its functions to have regard the conservation and enhancement of biodiversity, having particular regard to the United Nations Environmental Programme Convention on Biological Diversity of 1992.  
Codes of Practice and Standards

The underlying standard against which the application must be judged is the UK Forestry Standard, for the application to have progressed to being a disputed case it will already have been judged as being compliant with the UK Forestry Standard.  Non-compliant application would have been rejected at a much earlier stage.  

Natural England (in 2010) published a practical guide to the duty of regard, in respect to statutory landscape designations, this is relevant as the case in question concerns land within an AONB and has been considered in the appraisal.  This guidance recognises that provided the duty of due regard has been met the decision ultimately taken could conflict with the purposes of the AONB.
Having regard for or due regard.
This an essential requirement, what it means is that Commissioners must give fair consideration to and sufficient attention to all the facts of the case, including the views of the Minister (if the application is not rejected at the first stage).  Consideration should be in proportion to relevance and must be done in a conscious way with focus on the specific requirements of the applicable legislation, standards, directions etc.
It is very important that the issues are given conscious consideration because the final decision could be challenged on public law grounds (Judicial Review).
If such a challenge materialises, which is not inconceivable, the Commissioners will need to be able to demonstrate that they have followed the correct process for making their decision, acted within their powers and not behaved irrationally.    
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