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	Site visit made on 12 March 2024

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 27 March 2024



	Order Ref: ROW/3311257

	· This Order is made under Section 53(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the South Gloucestershire Council (Footpath between Goldney Avenue and Public Footpath PSN 52 (The Dramway) at Warmley) Definitive Map and Statement Modification Order 2020.

	· [bookmark: _Hlk161063372]The Order is dated 30 March 2020 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	· There was one objection outstanding when South Gloucestershire Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
This case concerns the proposed addition of a footpath to the Definitive Map and Statement (DMS). The route commences from Goldney Avenue and runs between two properties, in a south westerly direction, along a tarmac surfaced track to a garage area at the rear of the properties. The claimed footpath runs to the front of one row of garages and continues in a south westerly direction. The footpath then descends a small earth surface bank to join public footpath PSN 52, known as The Dramway. South Gloucestershire Council are the Order making authority (OMA) and are supporting the Order.
I made an unaccompanied site visit on 12 March 2024, when I was able to view the full length of the Order route. I was unable to walk the section of the route to the front of the garages, which was blocked at either end by heras fencing. I did, however, have a clear view of this section of the route from both ends. 
The site received planning consent on 6 April 2021 for the demolition of the existing garages and the erection of 6 detached dwellings with new access and associated works. Some demolition work on the site has commenced. The planning officer had requested a pedestrian link to The Dramway to be incorporated into the scheme. The approved scheme includes a footpath on the same alignment as the Order route, this is shown on the approved site plan.
The objection to the Order by the landowner, dated 11 August 2020, was received by the OMA prior to the planning decision. The OMA believe that the objection may have been made as a holding objection. At the time the landowner was awaiting the determination of the planning application. However, despite attempts by the OMA, the objection to the Order was not withdrawn. The landowner has not made any further submissions. 
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan.     
The Main Issues
The OMA made the Order under Section 53(2) of the 1981 Act on the basis of an event specified in sub-section 53(3)(b). This relates to the situation where there has been the expiration, in relation to any way in the area to which the map relates, of any period such that the enjoyment by the public of the way during that period raises a presumption that the way has been dedicated as a public path.   
The evidence is composed of claimed use by the public as a footpath. Accordingly, I need to determine whether presumed dedication has arisen under the tests set out in section 31 of the Highways Act 1980 (The 1980 Act). This sets out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to is to be calculated retrospectively from the date when the right of the public to use the way was brought into question. My conclusion on the evidence as regards the existence or otherwise of the rights claimed is reached on the balance of probability.
Reasons
Date of bringing into question
A bringing into question arises when at least some of the users are made aware that their right to use a way is being questioned. Following a change in ownership in March 2018, the OMA have stated that according to local residents’ trees were cut down and the route was blocked with branches. Later that year the first planning application to develop the garage area for housing was submitted. The application made no provision for public access through the site, and this prompted residents to question the status of the route. I consider the ‘bringing into question’ to be the date the route was blocked. The physical obstruction clearly made users question their right to use the route and this was reinforced by the subsequent planning application. It follows that I will examine use during the 20-year period prior to the route becoming blocked, 1998 to 2018.
User Evidence
Evidence is provided in 40 user evidence forms claiming use over a period from 1950 to 2018. It is most likely that the Order route has been in existence since the properties on Goldney Avenue were built. The route forms a useful shortcut for residents and gives access to The Dramway and wider public rights of way network. All the individuals claim use on foot, a few also mention occasional use by cycle. None of the individuals indicated they were challenged or interrupted in their use of the Order route. 
During the OMA’s investigations it was discovered that 7 properties on the south west side of Goldney Avenue have a private right to use part of the route, between points A and X on the Order plan, to reach the back of their properties. Similarly, anyone who would have rented a garage from the previous owner would have used the route with implied permission or in a private capacity. From an examination of the user evidence, it would appear that 9 out of the 40 users would have had a private right of access over part of the claimed route. The remaining 31 users had no private rights over the route; therefore, their use could be considered to be as of right. 
The frequency of use of the route is high. The majority of use varied from twice a day, daily, 4 to 6 times a week, to 2 to 3 times a week. Use of the route was mainly for dog walking, leisure, and access to local amenities and services. There are 19 individuals who have used the route on foot for the full 20-year period. A further 12 individuals have used it for periods varying between 1 and 16 years.
In my view the Order route is a way the character and use of which can give rise to a presumption of dedication. I conclude that the evidence of use is sufficient to raise a presumption of dedication. However, this presumption can be rebutted if there is sufficient evidence on behalf of the landowners to demonstrate they had no intention to dedicate the way as a footpath.   
Whether there is sufficient evidence of a lack of intention to dedicate by the landowners
The objection, from the current landowner, states the site has always been enclosed by hawthorn and blackthorn hedging, and that this is shown on the Council’s Ordnance Survey photographs. It is assumed that the objector is referring to the aerial photographs that are included in the OMA’s investigation report. The OMA has commented that due to the tree lined nature of The Dramway it was difficult to see evidence of a route down the bank, between points Y and B on the order plan, however, this does not mean it was not in existence. The garage area and access from Goldney Avenue is visible on the aerial photographs. The OMA also found evidence of a route, between points Y and B on the order plan, on a site visit in January 2018. A photograph from that date shows a clear trodden route. The user evidence indicates that the route has been used frequently over the relevant period. There is no mention from the users of any obstruction by a hedge or fence. 
No rebuttal evidence has been submitted, by the landowners or their predecessors, demonstrating that they have made any overt actions to deter or prevent the public from using the Order route, prior to 2018. Indeed, there is some evidence from the users to suggest two previous owners of the land had completed some improvements to the route, by installing steps and stone chippings on the bank to The Dramway.  
Conclusions
I consider that the user evidence is sufficient to raise a presumption of dedication as a public footpath. In my view the claimed use meets the tests set out in the 1980 Act. The evidence shows that the use of the route on foot has not been challenged.      
I conclude that the user evidence is sufficient to show, on the balance of probabilities, that the route between Goldney Avenue and footpath PSN 52 (The Dramway) is a public footpath.  
Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed.
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I confirm the Order.

J Ingram
INSPECTOR
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