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SECOND REPORT OF THE SPOLIATION ADVISORY PANEL IN 
RESPECT OF THREE RUBENS PAINTINGS NOW IN THE 
POSSESSION OF THE COURTAULD INSTITUTE OF ART, LONDON 

INTRODUCTION 

1. This Report concerns three claims made in respect of three paintings, or oil 
sketches, by or attributed to Sir Peter Paul Rubens, owned by the Samuel 
Courtauld Trust and in the possession of the Courtauld Institute of Art. They 
are: 

St Gregory the Great with Ss Maurus and Papianus and St. Domitilla 
with Ss Nereus and Achilleus (1606-1607) (P.1978.PG.352); 

The Conversion of St. Paul c 1610-1612 (P.1978.PG.356); and 

The Bounty of James 1 Triumphing Over Avarice, for the ceiling in the 
Banqueting House, Whitehall c.1632 (P.1978.PG.377). 

2. Images of the three paintings are at Appendix 1. 

3. The three paintings were part of a respected and important collection of 
drawings and paintings accumulated by Franz Wilhelm Koenigs (Koenigs). In 
1931 Koenigs transferred most of his collection to N.V. Bankierskantoor Lisser 
& Rosenkranz, a Dutch bank now in liquidation (the Bank), to secure a loan. In 
1935 he transferred 47 paintings, including the three paintings in issue to the 
Bank as security for a further loan. The Bank went into voluntary liquidation in 
April 1940 and sold the three paintings to Count Antoine Seilern. After the war 
he brought them to England and made a bequest of them to the Courtauld, in 
whose possession they remain. They were the subject of a Report by this 
Panel, differently constituted, dated 28 November 2007 (HC 63) (Appendix 2). 
This Report should be read with the earlier Report of the Panel. 

4. In that Report the Panel rejected the claim of Ms Christine Koenigs, the 
granddaughter of Franz W. Koenigs on behalf of some of his heirs. The task it 
identified (paragraph 6) and the Rules it applied (Appendix 2) are the same as 
those applied by this Panel. 

THE CLAIMS 

5. Ms Koenigs now advances what she alleges is a different claim on behalf of 
herself and seven out of thirteen of the heirs of Franz Koenigs, in his capacity 
as holder of 2.4% of the shares in the Bank. In a separate claim, Mr. Gal 
Flörsheim claims restitution of the three paintings as sole heir of Salomon Jakob 
Flörsheim who was one of the main shareholders; he and his long-term 
business partner Siegfried Kramarsky owned about 85% of the shares between 
them. In circumstances which we describe later in this Report, Mr Flörsheim 
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also claims as a very recently appointed liquidator of the Bank with his co-
liquidator, Mr Dolev. Although the arguments advanced on behalf of the 
claimants differ in some respects, it is convenient to deal with all the claims 
together in one Report. 

6. This is the fifth occasion on which claims relating to the three paintings, or 
relevant to those claims, have been considered by restitution panels either in 
the United Kingdom or in the Netherlands: 

(i) In 2003 the Dutch Government’s Advisory Committee on the 
Assessment of Restitution Applications for Items of Cultural Value and 
the Second World War (the DRC) rejected Ms Koenigs’s claim1; 

(ii) In 2007 Ms Koenigs made an unsuccessful claim to this Panel to which 
we have already referred in paragraph 3 (Appendix 2); 

(iii) In 2013, after Ms Koenigs had requested further advice on the basis of 
an assertion of new facts, the DRC upheld their previous advice2; 

(iv) On 13 June 2022, the DRC rejected a claim made by Ms Koenigs in the 
same capacity as she and Mr Flörsheim now advance their claims, 
namely as heirs to shareholders in the Bank. Ms Koenigs had sought 
restitution of 26 paintings from the Netherlands Art Property Collection. 
The DRC concluded that under Dutch law the shareholders of the Bank 
had no right to paintings which were owned by the Bank3. 

7. A number of conclusions reached in the Report of 2007 by the Panel are central 
to consideration of the claims now made: 

(i) By a Loan Agreement of 1 June 1935, Koenigs’s drawings and paintings, 
which included the three Rubens paintings, served as security for loans 
made to him by the Bank and by early 1940 he had failed to discharge 
the loan (paragraph 30); 

(ii) The Courtauld’s title to the paintings is legally impregnable, since any 
legal claim is time barred under English law (paragraph 32); 

(iii) “The claimant’s grandfather was deprived of the paintings neither by 
theft, nor by forced sale or by sale at an undervalue, but as a result of 
the Bank calling in the loan and realising its security. Any forced sale 
stemmed from the Bank’s own need to sell because of the impending 

1 “The Koenigs Collection”, Dutch Restitutions Committee, Report number: RC 1.6, 3 November 2003 

https://www.restitutiecommissie.nl/en/recommendation/the-koenigs-collection/ 

2 “Koenigs (II)”, Dutch Restitutions Committee, Report number: RC 4.123, 12 November 2013 
https://www.restitutiecommissie.nl/en/recommendation/koenigs-ii/ 

3 “Lisser & Rosenkranz (B)”, Dutch Restitutions Committee, Report number RC 1.195-B, 13 June 
2022 
https://www.restitutiecommissie.nl/en/recommendation/lisser-rosenkranz/ 
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German invasion of the Netherlands. The Bank had the right to sell the 
paintings because of the loan agreement entered into by Koenigs in 
1935, formalising the earlier 1931 loan agreement. This was a loss 
suffered by Koenigs for commercial reasons and not as a result of Nazi 
spoliation or any form of duress. This is sufficient to resolve the case in 
the Courtauld’s favour.” (paragraph 29); 

(iv) The Panel rejected any independent moral claim because Franz 
Koenigs never intended to leave his drawings or paintings to his heirs 
(paragraphs 35-36). It said: 

“Even if it were the case that Count Seilern acted in breach of Dutch law, 
the facts remain that he brought the paintings to England, he conserved 
them, he wrote about them and without seeking any payment he passed 
them on by way of legacy to the Courtauld for the benefit of the public 
and scholars. The Panel does not consider that the grandchildren of 
Koenigs, who himself pledged the paintings initially as security, and who 
intended them ultimately to remain at the Museum, could ever have had 
a superior moral claim to the paintings than that of the Courtauld, who 
hold them for the public benefit and received them from a man who paid 
a fair value for them.”(paragraph 36); 

(v) No criticism attaches to the Courtauld in relation to the acceptance of the 
bequest from Count Seilern (paragraph 37). 

8. The Panel acknowledges that the claims by heirs to shareholders of the Bank, 
and by its liquidators, are not the same as the claim made back in 2007. The 
previous conclusions as to whether and how the Bank acquired title to the 
paintings and the sale to Count Seilern are matters which it has considered 
afresh in the light of the claims now made and further documents and 
information which have come to light since the earlier Report. We should say 
at the outset that some of the doubts previously expressed by the Panel can 
now, with greater confidence, be put to rest. 

9. Although we shall consider and report on those questions we should start with 
a preliminary issue which is fundamental to two of the three claims now made. 
That is the question of the standing of these claimants to make claims for 
restitution of the paintings from the Courtauld. 

LOCUS OR STANDING TO MAKE CLAIMS 

10.The Bank was a Dutch bank and, accordingly, the law relating to shareholders 
of a bank, their entitlement to the assets and the rules relating to liquidation of 
a bank are matters of Dutch law. Those matters have been concluded by the 
DRC in its Recommendation of 13 June 2022. The DRC concluded that the 
Koenigs collection of drawings and paintings were “in the full and free 
ownership” of the Bank. It stated: 
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“There is no legal or other basis for concluding that the shareholders of a limited 
company can have ownership rights applied to items that are in the ownership 
of the company. By definition, the item is owned by the limited company and 
not owned by the shareholders. The shareholders are only the owners of the 
shares they hold in the company.” 

11.The DRC concluded that as shareholder of the Bank, Franz Koenigs was not 
co-owner of any of the works of art which were the subject of the loan 
agreement he had made with the Bank in 1935. 

12. It seems to the Panel that that conclusion is sufficient to determine the claims 
of those claimants who are claiming in their capacity as heirs to shareholders 
in the Bank. If the DRC has rejected the claim of a shareholder of the Bank 
under Dutch law, it does not seem to the Panel that it could or should entertain 
any claim, legal or moral, within its own United Kingdom jurisdiction. 

13. In any event, if English law applied, neither of these claimants would be able to 
bring a claim, even leaving aside considerations of limitation. Where a company 
is in liquidation, the rights vest in the liquidators and no case has been 
advanced that the liquidators acted unlawfully or wrongly in circumstances 
which would entitle minority shareholders to bring a claim to enforce a 
company’s rights. 

14.The Bank went into voluntary liquidation on 2 April 1940 and the liquidation was 
completed on 30 September 1962, more than 60 years ago. It is 
understandable that many claims were delayed in the aftermath of war but the 
Panel has received no explanation as to why these claims were delayed by 
over 60 years. 

15. On 20 April 2023 a Dutch Court made an Order appointing Mr Gal Flörsheim 
liquidator, with another co-liquidator of the Bank. No explanation has been 
given as to the effect of this appointment. The Panel was informed on 22 June 
2023 of an intention to claim as liquidator. On 7 August 2023 his legal adviser, 
Mr Fremy, confirmed that Mr Flörsheim and his co-liquidator wished the Panel 
to consider the liquidators’ claim with the other claims, without any further 
submissions. Despite the fact that there has not been any explanation for the 
delay in seeking this appointment or in making a claim as liquidators, the Panel 
has considered their claim, although for reasons which will become apparent, 
it does not raise any different issues. 

16.That two of these claims are made by heirs to some of the shareholders in the 
Bank does, however, serve to illustrate a fundamental aspect of claims to 
restitution. The Panel’s Terms of Reference (Appendix 3) require it to assess 
the moral strength of a claimant’s case (Paragraph 15 (e)). Restitution is 
designed, so far as possible, to return works of art, or if that is not possible, 
provide some alternative remedy, where those works have been lost during the 
period of Nazi persecution. A system of restitution recognises moral claims 
because it acknowledges the effect of the confiscation and loss of works of art 
on those who suffered persecution by the Nazi regime. Confiscation and theft 
of works of art were an essential part of that persecution. The system of 
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restitution, in the context of the Washington Principles, is not intended to 
provide compensation for shareholders of a bank, which suffered financial loss 
on the disposal of its assets, even where that disposal took place under the 
pressure of imminent Nazi control. Shares, as the Panel has said previously, 
are not cultural objects (cited infra paragraph 19). 

17.The Panel has taken account of previous Reports on claims by the heirs of 
shareholders. In a Report (HC10 24 November 2004), the Panel considered a 
claim for restitution of what was then believed to be a Chardin in the Burrell 
Collection by the heirs, described as shareholders, of five former Jewish 
partners in a Munich Art gallery, which lost possession of the work as a result 
of a forced sale in June 1936. The gallery was forced to liquidate its entire stock 
at auction to meet an extortionate and, in part, retrospective tax demand. The 
owners of the gallery were leading international art dealers with a reputation for 
their expertise and sense of honour. The tax demand was designed to destroy 
this Jewish partnership. 

18.The Panel upheld the moral claim to the painting and recommended restitution. 
They made no reference to the rights of those whose heirs were making the 
claim other than to describe them as losing “possession of their (sic) property 
as a result of Nazi oppression” (paragraph 32). 

19.A similar claim was made by the same heirs to the Biccherna Panel in the British 
Library (HC 209 12 June 2014). In this Report the Panel accepted that “the 
Gallery’s shareholders had legal ownership” prior to the consignment of the 
work to auction (paragraph 22). The Panel concluded that the fair and just 
resolution was transfer of the Biccherna work to the claimants. 

20.These claims are miles away from the present claims made by heirs to those 
who held some of the shares in the Bank, and by the recently appointed co-
liquidators of the Bank, not least because the Bank acquired the paintings only 
to redeem security for the loans they had previously made to their owner, 
Koenigs. The claimants’ circumstances bear no relation to the position of those 
who had shares in the Munich art gallery which had owned the Chardin and the 
Bicherna. No legal arguments appear to have been advanced in relation to 
those claims. This is not surprising: the moral case was overwhelming. The 
shareholders had in effect owned those paintings, they had had the pride of 
ownership. That had been deliberately destroyed by adopting the bogus device 
of the retrospective tax claims. 

21.Of greater relevance is the Report of the Panel in relation to a Renoir in the 
possession of Bristol Museum and Art Gallery (HC 440), 16 September 2015. 
The claimant was a German Company of art dealers, part of the Margraf Group, 
the shares in which were owned by, amongst others, Jakob and Rosa 
Oppenheimer who had fled to France. The company was liquidated by the 
Nazis in the late 1930s and the liquidator at the time of the claim was a French 
lawyer acting on behalf of the heirs of the Oppenheimer owners, and she had 
been appointed by a German Court. 
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22.The Panel noted that the Oppenheimers were shareholders and thus had no 
proprietary right to the painting under English law (there was no evidence about 
German law (paragraph 76)). The Panel continued: 

“The Panel considers the heirs' only spoliation claim as the surviving heirs 
would be for the shares in Margraf and the attendant rights of which the 
Oppenheimers were deprived by the Nazis when the shares were passed over 
to Mrs Beer………Shares are not cultural objects and so do not fall within the 
Panel's Terms of Reference” (paragraph 77). 

23.The Panel considered the moral claim, recording that the Margraf group lost 
possession of the painting as a result of indebtedness to its bankers and the 
Oppenheimers’ own financial position in 1929 and not as a result of the Nazi 
persecution to which they were subjected (paragraph 82). 

24.This earlier Report does demonstrate the difficulties of any legal and moral 
claim by shareholders. But, at least, the shareholders in that claim had held 
shares in an entity, the Margraf Group, which had owned and possessed the 
painting until forced by debt to relinquish possession and ownership. The claim 
was made by a court-appointed liquidator on behalf of those heirs. These 
present claims are made by heirs to shareholders and co-liquidators of the Bank 
which only ever acquired ownership by redeeming the security it held for loans 
it had made to the owner of the painting. The Panel is of the view that the 
claimants making the present claims in their capacity as the heirs of 
shareholders have no standing to do so in Dutch or English law. The Panel will, 
however, consider their moral claims, and that of the co-liquidators, in the light 
of the previous ruling of the Panel in 2007 and the material and evidence which 
has since emerged. 

VOLUNTARY LIQUIDATION OF THE BANK IN APRIL 1940 AND FORCED 
SALE OF ITS ASSETS 

25.The claimant, Mr Gal Flörsheim, accepts that Koenigs transferred ownership of 
the collection, including the three paintings in question, to the Bank, in return 
for which the Bank discharged Koenigs’s debt on 2 April 1940. It is not clear 
now whether Ms Koenigs also accepts that; she previously had disputed 
transfer of title, but she has never explained how that dispute advances her 
case as heir to a shareholder of the Bank. If no transfer took place then her 
claim as shareholder has no basis. 

26.The circumstances of the loan and its redemption were recorded by the 
previous Panel but are now supported by the greater detail, to be found in the 
documents of loan and rulings of the DRC. 

27.The 2013 DRC Recommendation refers to a hand-written statement by Koenigs 
dated 9 September 1931 confirming that his collection of drawings was security 
for a loan of up to FL 1.5 million. This was formalised in a legal instrument 
dated 2 October 1931, in which the amount borrowed was stated to be FL 1.15 
million. On 1 June 1935 a new loan agreement was entered into, which 
recorded the amounts borrowed as FL 1.375 million and GBP 17,000 (together 
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totalling FL 1.5 million), with interest at 4% for a term of five years expiring on 
31 May 1940. 47 paintings were added to the drawings as further security. 

28.The loan agreement allowed for early repayment but, in the event it remained 
outstanding or the Bank entered into liquidation, then it provided that the Bank 
would be entitled irrevocably to end the agreement and to sell the drawings and 
paintings. 

29.There are two features of the Loan Agreement in 1935 which the Panel would 
underline. First, the Loan Agreement was made long before there was any 
question of threat to the Bank of German invasion or Nazi persecution of Jews 
in the Netherlands. It was this consideration which led the DRC to decline to 
reverse the burden of proof in Ms Koenigs’ claim to the DRC (see paragraph 
V9, 2003 Recommendation). Second, the Loan Agreement’s reference to 
liquidation encompasses voluntary liquidation of the Bank; under the 
Agreement liquidation is not necessarily linked to its financial position. 

WAS THE SALE OF THE WORKS BY THE BANK AT AN UNDER-VALUE OR A 
FORCED SALE? 

30.The claims of all of these claimants rest, in part, on circumstances which show 
the Bank was under pressure to sell the three paintings to Count Seilern as a 
result of justified fear of Nazi persecution. They rely on those circumstances to 
show that they were sold at under-value. Mr Gal Flörsheim’s claim contains a 
moving and vivid account of the plight of the Bank when Nazi invasion of the 
Netherlands was imminent. The Courtauld rightly accepts that account. The 
Bank put itself into voluntary liquidation on 2 April 1940, just under two months 
before the Loan Agreement with Koenigs expired, in order to avoid confiscation 
of its assets in a Netherlands controlled by the Nazis. This Panel had earlier 
concluded that the probable reason why the three paintings were not recovered 
by their former owner was Koenigs’ failure to discharge the loan, because he 
either could not or chose not to do so (paragraph 30, 2007 Report). This was 
relevant to a claim by an heir to the original owner of the paintings. In the context 
of claims by heirs to shareholders of the Bank, and its co-liquidators, it is also 
important to record that, as Mr Flörsheim has shown, the Bank sold the 
paintings as a consequence of its decision to liquidate its assets in the face of 
threat of the invasion. 

31.However, it does not follow that the sale of the three paintings owned by the 
Courtauld was a forced sale or a sale at under-value, as the claimants contend. 
There is an important distinction between a forced sale in consequence of 
specific action, and a liquidation of assets under pressure from the 
circumstances which prevailed at the time. There was no forced sale, in the 
view of the Panel. 

32. It must be recalled that the Bank’s concern was to recover the amount it had 
previously loaned to Koenigs. This it did, in part, by selling his collection of 
drawings and paintings for an amount which at least recovered what it had lent. 
In order to achieve this both Koenigs and the Bank appointed an art dealer, 
Jacques Goudstikker, to facilitate the sale of the collection. The collection, while 
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security for his debt, had been loaned by Franz Koenigs to the Boijmans (now 
the Boijmans Van Beuningen) Museum. Mr van Beuningen bought the drawings 
and 12 of the paintings for FL 1 million on 9 April 1940; some of them, as the 
earlier Report notes (paragraph 30) sold at undervalue and the remaining 35 
paintings were collected by Mr Goudstikker on 19 April so he could take them 
to his gallery in Amsterdam on behalf of the Bank. 

33.At this stage, the Panel should record, long after these claims were made, it
received an unsolicited report, described as an “Amicus Brief” from Mr Clifford 
Schorer, emeritus president of the Worcester Art Museum, Massachusetts, 
dated 19 June 2023. The Panel has read this document and Ms Koenigs and 
the Courtauld have made comments on it. 

34.The report considers the claims which have been made for restitution, and
described the circumstances and consequences of the sale by the Bank of the 
drawings and paintings it had acquired following the failure of Koenigs to satisfy 
the loans. It also comments on the purchase by Count Seilern and its 
circumstances. 

35. In the Panel’s view the report does not provide any evidence which causes it to
re-consider, let alone change the views it has reached on the basis of the 
evidence from the claimants and the Courtauld. 

36.By letter dated 8 August 2023, the John V Croul Professor of European History
at Claremont McKenna University provided further material to describe the well-
founded fears of Nazi persecution felt by Dutch Jews in 1940. This supports the 
evidence of the pressure the Bank was under to liquidate its assets. But it does 
not lead to a different conclusion from that which the Panel has recorded at 
paragraph 31. 

37.Count Seilern bought the three paintings for a total of FL 36,168, as a later letter
dated 10 December 1946 written by Mr H Herrndorf (on behalf of the Bank in 
liquidation) confirmed. There is no basis for saying that they were not paid for 
or that the Count did not acquire title to them. 

38.The claimants seek to show that the circumstances surrounding the Count’s
acquisition are murky, that he was seeking to profit from the terrible plight in 
which the Bank found itself and that the paintings were bought for far less than 
they were worth, a 33% undervalue. 

39.Ms Koenigs has been at pains to establish that Count Seilern was of a character
that makes it more likely he would have taken advantage of the Bank and Mr 
Goudstikker. She seeks to persuade this Panel to find out more about what she 
suggests were his under-cover activities. 

40.There is no evidence of this and no basis for the Panel to make more enquiries.
The Count’s behaviour in relation to Jewish refugees and his bequest to the 
Courtauld have hitherto been praised and the evidence the Panel has does not 
undermine that assessment or provide a basis for further investigation, even if 
that were possible. 
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41.The previous Report (paragraph 33) had suggested that the means by which 
the paintings were brought to England after the war might have been 
unorthodox. The correspondence between Count Seilern and Jan van Gelder, 
director of the Mauritshuis 1945-6, now shows that the three paintings stored in 
the Amsterdamsche Bank between December 1940 and August 1945 were 
exported with van Gelder’s help and not, as was previously suggested, 
smuggled out in an army jeep. The letters now provide powerful evidence that 
the export was not concealed and was above-board. 

42.There remains the question of whether the paintings were sold at an under-
value. Mr Flörsheim relies on a report from two researchers, Mr Eyal Dolev and 
Mr Alfred Fass, annexed to his lawyers’ letter dated 31 January, 2023. They 
rely on notes of Mr Goudstikker’s asking price and Count Seilern’s offer 
($21,200 as compared to $19,000). This difference of 15% is to be expected 
and does not come near to establishing under-value. Part of the contentions 
made in the report fails to take into account a 20% commission charged by Mr 
Goudstikker. 

43.The report also contends that the paintings were worth ‘double’ the amount 
paid. This is an unsubstantiated assertion based on comparing the average 
price paid for all the paintings in the collection that were sold with the prices 
paid for the three paintings. The average price paid does not constitute 
evidence of the value of any individual painting. 

44.The only evidence as to value to be found is a comparison between insurance 
values in the Boijmans Museum in 1935-6 and the prices paid by Count Seilern. 
This shows he paid a much higher figure FL 45,250 as compared to FL 15,000. 
But the Panel does not place any great weight on what remains the only 
evidence of value. The Panel refers to its previous Report (at paragraph 21). At 
the time of that Report Ms Koenigs, claiming as heir, conceded that the price 
paid for the paintings was fair. It also noted that Count Seilern was open about 
the provenance of the paintings in his 1955 publication. 

45. In short, there is no basis for concluding that Count Seilern took undue 
advantage of the Bank’s plight or of the circumstances when he was presented 
with the opportunity to buy paintings in which he had long shown a great 
interest. The Panel repeats the earlier conclusion of the previous Report that 
there is no foundation whatever for suggesting that the Courtauld should have 
been on guard in relation to the bequest. 

MORAL STRENGTH OF THE CLAIMS 

46.Behind many of the tragic claims for restitution lies the loss to persecuted 
families of their relatives and of the art they owned and treasured as a central 
part of their cultural lives. This is at the heart of the moral imperative of a system 
of restitution and the Washington Principles. This underlines a crucial distinction 
between their claims for restitution and claims such as these. The Bank 
acquired title to these paintings as part of a process of recovering the sums it 
had lent. The sale of these paintings concluded that process. The Bank did 
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recover its loans and thus neither the shareholders nor the Bank suffered any 
loss. The threat of Nazi invasion triggered the Bank’s sale of its assets but, so 
far as the three paintings are concerned, it did not cause any loss to the Bank. 
Indeed, it appears to have made a small profit, receiving a total of FL 847,768 
on the sale of the paintings it had previously held as security, FL 3,210.13 in 
excess of the amount outstanding. The shareholders can, therefore, have no 
cause for complaint. 

47.The Panel re-iterates the weakness of the moral claim of the heirs to 
shareholders of the Bank, and of its liquidators. In essence, they have no moral 
claim to the paintings, particularly when compared to the claims of those who 
seek restoration of works of art of which they were deprived by Nazi 
persecution. The three paintings in the hands of the Bank had been security for 
loans, security which was realised in full. 

48.The Panel also repeats the previous conclusion as to the moral claims: 

“The Panel does not consider that the grandchildren of Koenigs, who himself 
pledged the paintings initially as security, and who intended them ultimately to 
remain at the Museum, could ever have had a superior moral claim to the 
paintings than that of the Courtauld, who hold them for the public benefit and 
received them from a man who paid a fair value for them” (paragraph 36). 

THE PANEL’S CONCLUSION 

49.The Panel concludes that the claimants have neither a legal nor a moral claim 
to the three paintings. That they may be enjoyed in a public museum does 
indeed fulfil the wishes of their previous owner. 

18th March 2024 

The Rt Hon Sir Alan Moses - Chairman 
The Rt Hon Sir Donnell Deeny 
Christopher Baker 
His Honour Judge Tony Baumgartner 
Professor Sir Richard J Evans 
Professor Miranda Fricker 
Martin Levy 
Peter Oppenheimer 
Ms Anna Southall 
Oliver Urquhart Irvine 

12 

https://3,210.13


 

 
 

 
 

 
 

  

 

 

 

  
 

 
 

 
 

 
 

 

 

 
 

 

 

 

 

  
 
 
 
 
 
 
 

Addendum: 

The parties were shown this Report prior to publication for the purposes of allowing 
them to suggest any typographical or clear factual errors. Both claimants, having 
read the Report, chose to seek to withdraw their claims. The Panel has declined 
their request. It is not right nor fair to the Respondents to allow claimants to pursue 
claims and then withdraw once they have seen that the advice contained in the 
Report is adverse to their interests. To do so would be likely to infringe the principle 
of finality, create uncertainty and be unfair to the Respondents. 

The claimants also sought the removal of their names from the Report, a request 
which the Panel also declined. The Panel’s proceedings are a quasi-judicial dispute 
resolution process, and as such any departure from transparency must be properly 
justified. Ms Koenigs and Mr Fremy (representing Mr Flörsheim) are both familiar 
with the Panel’s procedures and would have been aware that claimants are usually 
named in its Reports. The Panel has on occasion anonymised its reports where a 
request for it to do so was made at the outset of the proceedings. In the present 
case, the claimants sought anonymity only at the end of the proceedings, after 
discovering that the Panel’s conclusions were not in their favour. 

The identities of the claimants in this case are relevant to the substance of the 
Report, in light of the history and context in which the claims were made. With 
regard to Ms Koenigs, it is important to recall that she did not represent all the heirs. 
She was named in the Panel’s 2007 Report (HC 63) and this current Report relies, in 
part, on the reasoning in that earlier Report. The Panel draws attention, in the 
current Report, to the numerous claims made by Ms Koenigs.  It is a necessary part 
of the reasoning of the Panel (see Terms of Reference 13(b)) that Ms Koenigs has 
made successive claims, in two different capacities. She ought to have made these 
claims at the same time. The Panel’s Report is intended to emphasise the 
importance of finality: it is a point which cannot be made cogently without reference 
to the identity of the claimant. 

With regard to Mr Flörsheim and Mr Dolev, they chose to expose their names to the 
public as co-liquidators in their application to the Dutch court and to bring a claim in 
that capacity. Again, not all the shareholders joined in this claim and it seems to the 
Panel necessary, therefore, that they also should be named. In any event, once Ms 
Koenigs has been named the Panel do not think it right that Mr Flörsheim and Mr 
Dolev should remain anonymous. 
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Appendix 1: Images of the three paintings 
Appendix 2: Report of the Spoliation Advisory Panel in respect of three Rubens 

paintings now in the possession of the Courtauld Institute of Art, London, 
28 November 2007, HC 63 

Appendix 3: Panel’s Constitution and Terms of Reference 

APPENDIX 1 

Images of the three paintings 

St. Gregory the Great with Ss Maurus and Papianus and St. Domitilla with Ss. Nereus and 
Achilleus 
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The Conversion of St. Paul 
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The Bounty of James 1 Triumphing Over Avarice 
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APPENDIX 3 

SPOLIATION ADVISORY PANEL 
CONSTITUTION AND TERMS OF REFERENCE4 

Designation of the Panel 

1. The Secretary of State has established a group of expert advisers, from which 
a Panel will be convened, to consider claims from anyone (or from any one or 
more of their heirs), who lost possession of a cultural object ("the object") 
during the Nazi era (1933-1945), where such an object is now in the 
possession of a UK national collection or in the possession of another UK 
museum or gallery established for the public benefit ("the institution"). 

2. The Secretary of State has designated the expert advisers referred to above, 
to be known as the Spoliation Advisory Panel ("the Panel"), to consider the 
claim received from …….............................. on …….............................. for 
…….............................. in the collection of …….............................. ("the 
claim"). 

3. The Secretary of State has designated …….............................. as Chairman 
of the Panel. 

4. The Secretary of State has designated the Panel as the Advisory Panel for 
the purposes of the Holocaust (Return of Cultural Objects) Act 2009. 

Resources for the Panel 

5. The Secretary of State will make available such resources as he considers 
necessary to enable the Panel to carry out its functions, including 
administrative support provided by a Secretariat ("the Secretariat"). 

Functions of the Panel 

6. The Panel shall advise the claimant and the institution on what would be 
appropriate action to take in response to the claim.  The Panel shall also be 
available to advise about any claim for an item in a private collection at the 
joint request of the claimant and the owner. 

4 Revised following enactment of the Holocaust (Return of Cultural Objects) Act 2009. 
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7. In any case where the Panel considers it appropriate, it may also advise the 
Secretary of State: 

(a) on what action should be taken in relation to general issues raised by 
the claim, and/or 

(b) where it considers that the circumstances of the particular claim 
warrant it, on what action should be taken in relation to that claim. 

8. In exercising its functions, while the Panel will consider legal issues relating to 
title to the object (see paragraph 15(d) and (f)), it will not be the function of the 
Panel to determine legal rights, for example as to title. 

9. The Panel's proceedings are an alternative to litigation, not a process of 
litigation.  The Panel will therefore take into account non-legal obligations, 
such as the moral strength of the claimant's case (paragraph 15(e)). 

10. Any recommendation made by the Panel is not intended to be legally binding 
on the claimant, the institution or the Secretary of State. 

11. If the claimant accepts the recommendation of the Panel and that 
recommendation is implemented, the claimant is expected to accept the 
implementation in full and final settlement of his claim. 

Performance of the Panel's functions 

12. The Panel will perform its functions and conduct its proceedings in strictest 
confidence. The Panel's "proceedings" include all its dealings in respect of a 
claim, whether written, such as in correspondence, or oral, such as at 
meetings and/or hearings. 

13. Subject to the leave of the Chairman, the Panel shall treat all information 
relating to the claim as strictly confidential and safeguard it accordingly save 
that: 

(a) such information which is submitted to the Panel by a party or parties 
to the proceedings shall normally be provided to the other party or 
parties; 

(b) the report of the Panel shall set out such information as is necessary to 
explain the reasons for the Panel’s conclusions; 

(c) such information may, in appropriate circumstances (including having 
obtained a confidentiality undertaking if necessary), be communicated 
to third parties as necessary for the Panel to perform its functions (eg. 
for research purposes); and 
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(d) the Panel will normally, subject to the discretion of the Chairman, 
disclose the fact that a claim has been made and identify both the 
object and the institution. 

14. In performing the functions set out in paragraphs 1, 6 and 7, the Panel's 
paramount purpose shall be to achieve a solution which is fair and just both to 
the claimant and to the institution. 

15. For this purpose the Panel shall: 

(a) make such factual and legal inquiries, (including the seeking of advice 
about legal matters, about cultural objects and about valuation of such 
objects) as the Panel consider appropriate to assess the claim as 
comprehensively as possible; 

(b) assess all information and material submitted by or on behalf of the 
claimant and the institution or any other person, or otherwise provided 
or known to the Panel; 

(c) examine and determine the circumstances in which the claimant was 
deprived of the object, whether by theft, forced sale, sale at an 
undervalue, or otherwise; 

(d) evaluate, on the balance of probability, the validity of the claimant's 
original title to the object, recognising the difficulties of proving such 
title after the destruction of the Second World War and the Holocaust 
and the duration of the period which has elapsed since the claimant 
lost possession of the object; 

(e) give due weight to the moral strength of the claimant's case; 

(f) evaluate, on the balance of probability, the validity of the institution's 
title to the object; 

(g) take account of any relevant statutory provisions, including stipulations 
as to the institution's objectives, and any restrictions on its power of 
disposal; 

(h) take account of the terms of any trust instrument regulating the powers 
and duties of the trustees of the institution, and give appropriate weight 
to their fiduciary duties; 

(i) where appropriate assess the current market value of the object, or its 
value at any other appropriate time, and shall also take into account 
any other relevant circumstance affecting compensation, including the 
value of any potential claim by the institution against a third party; 

(j) formulate and submit to the claimant and to the institution its advice in 
a written report, giving reasons, and supply a copy of the report to the 
Secretary of State, and 
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(k) formulate and submit to the Secretary of State any advice pursuant to 
paragraph 7 in a written report, giving reasons, and supply a copy of 
the report to the claimant and the institution. 

16. The Panel will only consider whether any particular moral obligation rests on 
the institution if it finds it is necessary to do so to enable it to arrive at a fair 
and just recommendation. For that purpose, the Panel shall take into account 
any relevant consideration (including the circumstances of its acquisition of 
the object and its knowledge at that time of the object’s provenance). 

Scope of Advice 

17. If the Panel upholds the claim in principle, it may recommend either: 

(a) the return of the object to the claimant, or 

(b) the payment of compensation to the claimant, the amount being in the 
discretion of the Panel having regard to all relevant circumstances 
including the current market value, but not tied to that current market 
value, or 

(c) an ex gratia payment to the claimant, or 

(d) the display alongside the object of an account of its history and 
provenance during and since the Nazi era, with special reference to the 
claimant's interest therein; and 

(e) that negotiations should be conducted with the successful claimant in 
order to implement such a recommendation as expeditiously as 
possible. 

18. When advising the Secretary of State under paragraph 7(a) and/or (b), the 
Panel shall be free to recommend any action which they consider appropriate, 
and in particular may under paragraph 7(b), recommend to the Secretary of 
State the transfer of the object from one of the bodies named in the Holocaust 
(Return of Cultural Objects) Act 2009. 
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