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	On papers on file


	by Laura Renaudon LLM LARTPI Solicitor

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 04 March 2024



	Order Ref: ROW/3320118

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the West Sussex County Council (Chichester No. 1: Felpham (Addition of Public Footpaths)) Definitive Map Modification Order 2022.

	The Order is dated 4 October 2022 and proposes to modify the Definitive Map and Statement for the area by adding footpaths as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when West Sussex County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Procedural Matters
I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether this Order should be confirmed on the basis of the papers submitted. I have not visited the site but am satisfied that I can make my decision without the need to do so.
The Order was made further to applications made to add footpaths at Sea Drive, Summerley Estate (Path 1); at Hinde Road Twittern, Summerley Estate (Path 2); and at Rudwick Way, Summerley Estate (Path 3).
Objections were raised by the present owners of much of the Summerley Estate, the Summerley Estate Management Company Limited, on 16 June 2022 and in subsequent correspondence. Another now dissolved company is understood to be registered as the owner of some small sections of the Order routes. 
The Order was submitted by the Council for confirmation on 5 April 2023.
The Main Issues
The Council made the Definitive Map Modification Order (DMMO) under Section 53(2)(b) of the 1981 Act on the occurrence of an event specified in sub-section 53(3)(c)(i). Accordingly, the main issue is whether, on the balance of probabilities, the evidence discovered (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown on the Definitive Map and Statement subsists over land to which the map relates.
Deemed dedication arises under the statutory provisions of the Highways Act 1980 (‘the 1980 Act’) where a way over any land has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, with that 20 year period to be calculated retrospectively from the date when the right of the public to use the way is brought into question. Alternatively at common law dedication by the landowner and acceptance by the public may be shown. 
Reasons
The objecting landowner acquired an interest in the relevant land in May 2020 and this was followed by the lodging of a Landowner Deposit under 31(6) of the Highways Act 1980 and by the erection of some signs around the estate indicating that the ways were not public rights of way. Together these matters brought the use of the ways by the public into question. To confirm the Order I should be satisfied, on the balance of probability, that the rights subsist.
In consideration of that I am aided by a large number of user evidence forms collated by the applicants, demonstrating ample use of the ways in question for a full period of over 20 years prior to the use having been brought into question. 
The present landowner appears to have no knowledge as to the use of the ways prior to the time of their acquisition, shortly before the ways were brought into question. There is no information from previous landowners and therefore, in the absence of any contradicting claims or evidence, the question arises whether the evidence adduced by the applicants for modification is sufficient to demonstrate that the rights subsist.
A considerable body of evidence has been supplied demonstrating that each of the three claimed paths has been used by a number of different people up to several hundred times a year up to and during the relevant 20 year period expiring in May 2020. I am in no doubt that each of the ways has been used without force and without secrecy for a sufficient period of time.
As to whether the user has been by the public, or alternatively if it has been then whether it has taken place with permission, I note that a large proportion of those claiming use of the ways give residential addresses close to the ways over which the rights are claimed. This, together with some information given in support of the applications, raises a question mark about what private easements or other rights or permissions those residential occupiers may already have to pass through parts of the Summerley Estate on foot. Additionally, a number of those giving evidence say that their use, at least in part, has been attributable to private rights when visiting friends on the Summerley Estate.
The Landowner’s Deposit relating to the Summerley Estate covered an area within which the paths are situated, extending to north of Broomcroft Road and Rudwick’s Close. Streets including Leverton Avenue, Hinde Road and Caledon Avenue, where many of those giving evidence to support the application live, are excluded from the area of the Deposit. 
The original sales particulars of what I understand to be an adjoining estate to the Summerley Estate, Summerley Fields, are supplied by the applicants. These particulars referred to a show home on Caledon Avenue, but the extent of the Summerley Fields estate (and whether it includes streets such as Leverton Avenue or Hinde Road) is not given. The particulars state that the residents of Summerley Fields would have a reserved right of access on foot through the Summerley Estate to the sea shore. This raises the question whether those residents of Summerley Fields now giving evidence in support of the Order have used the ways by right (rather than as of right). By this I mean that if their use of the ways was attributable to a pre-existing private right or permission, then it could not found a claim for a public right of way.  
No information has been supplied by the landowner that might counter the applicants’ claims that the use has been by the public and without permission. No details of any particular routes of access that might have been reserved to the Summerley Fields residents by those early conveyances have been supplied to me. Although the sales particulars referred to access rights to the sea shore, they did not state that this would be a generalised access right over the whole of the Summerley Estate. I would expect the eventual conveyance to have described or depicted any particular routes over which access rights were being given. There is no evidence that any such routes coincided with the ones now claimed under the Order. The landowner has conceded in correspondence that local residents from surrounding estates continue to use the Order routes freely without suggesting that they have any private right to do so.
Although a number of those submitting user evidence forms have attributed at least some of their use to private rights, principally when visiting friends on the Summerley Estate, a large number do not. Excluding those users who refer to private rights of access still leaves a large number whose claimed use supports the assertion of public rights.  
Reference to the original particulars of sale, and the access by some of those giving evidence as private visitors, gives rise to some doubt as to the nature of the use of those occupying properties at Summerley Fields. However, a large number have claimed the existence of public rights, and in I am not given evidence as to the nature of any rights reserved by conveyance to access the sea shore via the Summerley Estate. There is no evidence of any lack of intention to dedicate the ways by or on behalf of the landowner during the relevant period. Therefore any doubt as to the nature of the use is not sufficient to prevent the applicants from discharging the burden of proof to demonstrate, on the balance of probabilities, the existence of the rights claimed.
Other Matters
The landowner’s objection raised a number of issues, principally concerned with the health and safety of users of the paths if they are to become public rights of way. However, the question that arises before me is whether the paths in fact already are public rights of way, if they have been dedicated and used by the public in satisfaction of the provisions I have referred to above. The merits, or otherwise, are not relevant considerations. Thus the landowner’s objection has not raised matters that are relevant to my deliberations. The lack of any relevant objections having been raised has been communicated to the interested parties, and is the main reason why it is appropriate for me to consider the matter on the papers only.
Conclusion
A large number of user evidence forms have been supplied asserting, and demonstrating, ample use by the public of the ways for the relevant period of 20 years before the use was brought into question in May 2020. This use was without force or secrecy and, on the balance of probabilities based on the evidence before me, also without permission. There is no evidence of any lack of intention to dedicate the ways by or on behalf of the landowner until the use was brought into question in May 2020. I shall therefore confirm the Order.
Formal Decision
The Order is confirmed.
Laura Renaudon
INSPECTOR
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