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	Site visit made on 15 January 2024

	by J Ingram LLB (Hons) MIPROW 

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	

	Decision date: 04 March 2024



	
Order Ref: ROW/3306847
	
Creation Order

	This Order is made under Section 26 of the Highways Act 1980 and is known as The Lincolnshire County Council Public Footpath number 1187 Toynton All Saints Public Path Creation Order 2021.

	The Order is dated 9 September 2021 and proposes to create a public footpath as shown on the Order Plan and described in the Order Schedule.

	There was one objection outstanding when Lincolnshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed. 
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Order Ref: ROW/3306852
	
Extinguishment Order

	This Order is made under Section 118 of the Highways Act 1980 and is known as The Lincolnshire County Council Part of Public Footpath Numbers 169, 170,172 and all of Public Footpath number 171 Toynton All Saints Public Path Extinguishment Order 2021.

	The Order is dated 9 September 2021 and proposes to extinguish 4 public rights of way as shown on the Order Plan and described in the Order Schedule.

	There were no objections outstanding when the Lincolnshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	


Preliminary Matters
I undertook an unaccompanied site inspection on 15 January 2024. 
In this decision I will refer to various points shown on the Order Plans and have attached copies of them to the end of my decision.
The objection relates to part of the Creation Order route. No objection was made to the Extinguishment Order. However, as the two Orders are linked, Lincolnshire County Council as the Order Making Authority (OMA) has submitted both Orders for confirmation. 
Main Issues
The Creation Order 
1. Under Section 26 of the Highway Act 1980 (the 1980 Act), if I am to confirm the Order, I need to be satisfied that there is a need for the public footpath, and that it is expedient that it should be created. In determining the need for the footpath, I must have regard to: 
(a) the extent to which the path would add to the convenience or enjoyment of a substantial section of the public, or the convenience of persons resident in the area; and
(b) the effect which the creation of the path would have on the rights of the persons with an interest in the land, account being taken of the provisions for compensation.
The Extinguishment Order
2. The Order is made on the grounds that the paths are not needed for public use. Under Section 118(2) of the 1980 Act, if I am to confirm the Order, I must be satisfied that it is expedient to extinguish the paths having regard to:
(a) the extent, (if any) to which it appears that the paths would, apart from the Order, be likely to be used by the public; and
(b) the effect that the extinguishment of the paths would have as respects land served by the paths, account being taken of the provisions for compensation.
3. Where an extinguishment is being considered concurrently with a creation, Section 118(5) provides that I may have regard to the extent to which a path provided by the Creation Order will provide an alternative path or way when considering the likely future use of the path proposed for extinguishment. 
4. In accordance with section 118(6), any temporary circumstances preventing or diminishing the use of the path or way by the public shall be disregarded.
5. I have had regard to the judgements of R v SSE ex parte Stewart [1980] KPL 537 and R v SSE (ex parte Cheshire County Council) [1991] JPL537 which clarified the relevant tests to be applied. Whilst the Authority must consider the need for the paths for public use when making the Order, I must look at the likely future use. 
6. The government guidance on “diversion or extinguishment of public rights of way that pass through private dwellings, their curtilages and gardens, farmyards and industrial or commercial premises” was issued by Defra in August 2023, it is also known as the ‘presumptions guidance’. It states that I should weigh the interests of the owner against the overall impact of the proposal on the public as a whole. Reducing or eliminating the impact of the current route of the right of way on the owner, in terms of privacy, security and safety are important considerations to which due weight should be given. The guidance is relevant for section G-H of the route which passes through two private gardens.
Both Orders
I need to have regard to any material provision of any rights of way improvement plan (ROWIP) prepared by any local highway authority whose area includes land over which the Orders would create or extinguish public rights of way.



Reasons
The Creation Order 
7. [bookmark: _Hlk157781551][bookmark: _Hlk157777486]The Creation Order, if confirmed, would create a new footpath, sections P-Q-R-S-T-U-G-V, Q-W-M and W-A. The footpath is an unrecorded route and is intended to replace parts of PF169, PF170 and PF172 which are proposed to be extinguished by the Extinguishment Order. The objection relates only to the section Q-R-S-T-U-G-V.
The need for the proposed path 
8. Section P-Q would create a new link to Watermill Lane, this would provide local residents, and the wider public, easier access to the rights of way network to the south of Watermill Lane. 
9. The remaining sections are intended to replace those sections of footpath that are proposed for extinguishment. The field edge tracks are currently used in preference to the existing cross field public footpaths. 
The objector states the section Q-R-S-T-U is used infrequently and is not accessed from Main Road. Furthermore, they refer to two other links from Main Road to the wider network, therefore questioning the need for this section of the proposed path. The section referred to is intended to replace part of PF169, although part of the footpath is currently unavailable, it remains a public right of way and has not been formally closed. Therefore, I consider there is a need for this footpath as an alternative to PF169 and to maintain the connectivity of the network.
10. I note that the overall scheme involves a proposal for an additional length of path to be used as access to the rear of Toynton All Saints Primary School. This section of path will be for the school use only and is not included in the Creation Order. However, the OMA has identified the need for a safe route to school, as there is no pavement on Main Road south of Watermill Lane. Part of the Creation Order route will form part of this safer route for children and parents to access the school. Consequently, I consider that there is a need for the proposed path.        
The extent to which the path would add to the convenience or enjoyment of the public or the convenience of residents
11. As section P-Q is a new link, I consider this would add to the convenience and enjoyment of the public and residents as it provides access to the wider public rights of way network. 
12. The proposed route is utilising the existing field edge tracks, these are easy to walk as they are firm under foot and follow a clear alignment. The current footpaths cross the field and for the most part have an earth surface, part of PF172 has a tufted grass surface, these are difficult to walk on. It is proposed to improve the surface of section P-Q-R-S-T-U-G and therefore this will also add to the convenience and enjoyment, especially for those who will use the path as a route to school.  
13. There would be a new kissing gate at point X, this would replace a current stile on PF169. I consider this would be an improvement in terms of accessibility and would therefore add to the convenience of those using the footpath.
14. Concerns have been raised over the section G-V, in particular the access onto Main Road where there is no pavement. The objector states this is a dangerous exit onto the road, and it will be difficult for drivers to see pedestrians emerging. There is concern that children will use the path unsupervised. There is currently a steep gradient at point V, sloping down to Main Road. The OMA have indicated that improvements would be made here, including the cutting back of vegetation to improve visibility and steps with a handrail will be installed. 
15. I consider that the public footpath is required to meet the public highway to ensure connectivity. Part of the existing route, section G-H, as shown on the Extinguishment Order plan, is currently obstructed. However, if it were available to use, it cuts through the gardens of two properties. Some people may not be comfortable walking immediately adjacent to a dwelling and through the private residential gardens. In comparison, section G-V on the Creation Order plan, is fenced separately from the gardens either side. I consider this would make the route more enjoyable for those using the footpath, and more convenient for the residents of the affected properties. The existing route and the proposed route both exit onto Main Road where there is no pavement. However, I consider that with the improvements to the route, the proposed footpath would be more convenient for the public, particularly as the visibility will be increased. Accordingly, I consider that the proposed route would be more convenient and enjoyable than the existing footpath.   
16. Overall, whilst I understand the genuine concerns of the objector, I consider the improvements proposed by the OMA to be appropriate. Any additional safety measures and signage would be for the OMA to consider. I find the proposed footpath to be more convenient for the public and residents even if the existing footpath was not obstructed. Furthermore, I find the proposed route easier to use and more enjoyable than the existing footpath. 
The effect on persons with an interest in the land
17. The landowners that have been identified accept the creation of the Public Footpath. For the most part the land is used for growing crops, therefore, having a field edge path is preferable to the existing cross field paths, to avoid having to re-instate the paths following ploughing. Section P-Q is used as access to the field. No adverse effects on any persons with an interest in the land have been identified.
Conclusions on whether it is expedient to confirm the Creation Order
18. The objector raises concerns regarding previous criminal activity in the area. Since part of PF169 (points G-H) has been obstructed, the objector states there has been no crime reported. Previously there were incidents of theft, vandalism, and damage to properties adjacent to PF169. The objector has concerns that the Creation Order route, which would provide a link between Watermill Lane and Main Road, would mean the possibility of criminal activity returning. I understand and sympathise with these legitimate concerns. However, PF169 has not been formally closed and section G-V has been available as an alternative for the obstructed section. I consider that there is not sufficient evidence to link the previous criminal activity to the use of PF169. 
19. The Creation Order routes are needed for public use and would add to the convenience and enjoyment of the public and residents. No adverse effects on the landowners or their tenants have been identified. Having regard to these and all other matters, I consider that it is expedient to confirm the Creation Order. 
The Extinguishment Order
20. [bookmark: _Hlk157781614]The Extinguishment Order, if confirmed, would extinguish parts of footpath numbers 169, 170 and 172; and all of footpath number 171. Part of footpath numbers 169 and 170 are currently obstructed. However, I will disregard these obstructions and consider their use as if they were available to the public. 
The extent to which it appears that the paths would, apart from the Order, be likely to be used by the public 
21. I consider the public footpaths to the north of Watermill Lane, PF170 (points K-J) and PF171 (points J-N-O) are unlikely to be used by the public. At point J both footpaths terminate just inside the garden to a property, there is no connection to a public highway. Likewise, the western end of PF171, point O, terminates in a private garden and does not connect to another public footpath or highway.     
22. There are three sections of public footpath to the south of Watermill Lane proposed for extinguishment. I have already concluded in paragraph 21 above, that the proposed footpath is more convenient and easier to use than these sections of public footpaths. Therefore, I consider that these footpaths are unlikely to be used by the public if the Creation Order is confirmed. 
The extent to which the Creation Order would provide alternative paths
23. [bookmark: _Hlk158032248]As previously concluded, if the Creation Order is confirmed, section P-Q-R-S-T-U-G-V, Q-W-M and W-A would provide an alternative route that is more convenient and easier to use than parts of footpath numbers 169, 170 and 172. There is no alternative route proposed for PF170 (points K-J) and PF171 (J-N-O), although the public could use PB176 and Watermill Lane to access Main Road. 
The effect that the extinguishment of the paths would have as respects land served by the paths, account being taken of the provisions as to compensation 
24. There is nothing before me to indicate that the extinguishment of any of the footpaths would adversely affect land served by the existing routes. 
25. The extinguishment of the footpaths would allow better management of the farmland. The alternative route proposed by the Creation Order interferes less with farming activities. Therefore, the extinguishment of this section of the footpath would have a positive effect on the land served by it. 
Conclusions on whether it is expedient to confirm the Extinguishment Order
26. [bookmark: _Hlk158033303]I consider that sections K-J, and J-N-O are unlikely to be used by the public. Therefore, I consider it is expedient to confirm the Extinguishment Order for sections K-J and J-N-O. The extinguishment of sections A-B-C-D-E-F-G-H, D-L-M and B-L are dependent on the alternative route being created. If the proposed route is created, these sections of public footpath are unlikely to be used by the public. I have concluded in paragraph 24 above that it is expedient to confirm the Creation Order. Accordingly, I conclude it would be expedient to confirm the extinguishment order for sections A-B-C-D-E-F-G-H, D-L-M and B-L. 
Rights of Way Improvement Plan (‘ROWIP’)
The OMA considers that the Orders are compatible with the actions within the ROWIP. Nothing has been raised by any other party. 
Overall Conclusions 
27. Having regard to the above, and all other matters raised in the written representations, I conclude that the Creation Order and Extinguishment Order should be confirmed. 
Formal Decision
The Creation Order
28. I confirm the Order.
The Extinguishment Order
29. I confirm the Order.

J Ingram 
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