 
	Order Decision ROW/3313924



[image: logo]


	[bookmark: bmkTable00]Order Decision

	Site visit made on 30 January 2024

	by J Ingram LLB (Hons) MIPROW 

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	

	Decision date: 01 March 2024



	
Order Ref: ROW/3313924
	


	This Order is made under Section 118 of the Highways Act 1980 and is known as The Bedford Borough Council (Wootton: Footpath No.10) Public Path Extinguishment Order 2021.

	The Order is dated 9 September 2021 and proposes to extinguish a public footpath as shown on the Order Plan and described in the Order Schedule.

	There were three objections outstanding when the Bedford Borough Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.

	


Preliminary Matters
I undertook an unaccompanied site inspection on 30 January 2024. 
In this decision I will refer to points shown on the Order Plan and have attached a copy to the end of my decision.
Main Issues
1. The Order is made on the grounds that the path is not needed for public use. Under Section 118(2) of the 1980 Act, if I am to confirm the Order, I must be satisfied that it is expedient to extinguish the path having regard to:
(a) the extent, (if any) to which it appears that the path would, apart from the Order, be likely to be used by the public; and
(b) the effect that the extinguishment of the path would have as respects land served by the path, account being taken of the provisions for compensation.
2. In accordance with section 118(6), any temporary circumstances preventing or diminishing the use of the path or way by the public shall be disregarded.
3. I have had regard to the judgements of R v SSE ex parte Stewart [1980] KPL 537 and R v SSE (ex parte Cheshire County Council) [1991] JPL537 which clarified the relevant tests to be applied. Whilst the Authority must consider the need for the path for public use when making the Order, I must look at the likely future use. 
I need to have regard to any material provision of any rights of way improvement plan (ROWIP) prepared by any local highway authority whose area includes land over which the Order would extinguish public rights of way.

Reasons
4. The Extinguishment Order, if confirmed, would extinguish public footpath no.10 Wootton. The footpath runs along the field edge, for a length of 255 metres, between points A-B on the Order plan. 
The extent to which it appears that the path would, apart from the Order, be likely to be used by the public 
5. Bedford Borough Council as the Order Making Authority (OMA) have concluded that the Order route is not needed for public use. Footpath no.11 Wootton runs from Hall End Road in a westerly direction, immediately adjacent and parallel to footpath no.10. Footpath no.11 follows a grass verge alongside a stoned track. A hedgerow separates the track from the field in which footpath no.10 follows the northerly field edge. It is the view of the OMA that footpath no.11 is a suitable and convenient alternative to the Order route; therefore, it is not needed for public use.  
6. The objections to the Order are on the grounds that the footpath is needed. In reaching my decision, rather than examine the question of need, I am required to assess the extent to which the route is likely to be used by the public. Reference is made to agricultural vehicles using the track, it is claimed that there is an insufficient width to accommodate both vehicles and pedestrians. In addition, the vehicles cause footpath no.11 to become muddy. The objectors’ state that the Order route is needed as an alternative to footpath no.11. Furthermore, it is contended that the Order route provides a more enjoyable walk, with a good grass surface and offers superior views.
7. Whilst I find that footpath no.10 is a pleasant walk, and it is possible that the public may use it in the future, I consider that it would be unlikely due to the convenient alternative that is available. Footpath no.11 is equal to the Order route in terms of length and direction of travel. I do not consider that pedestrian conflict with vehicles would be a concern on footpath no.11, the track with a verge is of sufficient width. Furthermore, the applicant has stated that, with the exception of harvest time, there is minimal vehicle use of the track. I consider that the views are comparable between the Order route and footpath no.11, certainly from the higher ground at the western end, although there is some restriction to the views from footpath no.11.
8. Overall, I consider that any significant future use of the Order route would be unlikely. The evidence does not support a demand for the route and suggests that footpath no.11 is the preferred route. Accordingly, I consider that the public use of the Order route would not be sufficient to propose that the Order should not be confirmed.             
The effect that the extinguishment of the path would have as respects land served by the path, account being taken of the provisions as to compensation 
9. There is nothing before me to indicate that the extinguishment of the footpath would affect land served by the existing route. 
Conclusions on whether it is expedient to confirm the Extinguishment Order
I should only confirm the Order if I am satisfied it is expedient to do so. I need to consider if it is suitable and appropriate to confirm the Order taking into account any other relevant considerations.
10. I have concluded above that footpath no.10 is unlikely to be used by the public and does not add any benefit to the public rights of way network. Due to the location of an alternative route, immediately adjacent to the Order route, I consider that it is most unlikely to be used to any significant extent by the public in the future. Accordingly, I consider the extinguishment of the Order route would not be disadvantageous to the public. 
11. There is some benefit to the owners of the land crossed by the Order route in having it extinguished, by allowing them to manage the land more effectively. Therefore, I conclude that it is expedient to confirm the Extinguishment Order. 
Rights of Way Improvement Plan (‘ROWIP’)
The OMA considers that there are no provisions within the ROWIP that have direct application. Nothing has been raised by any other party. 
Other Matters
The objector states there was a lack of delegated authority to make the Order. However, these matters do not relate to the Order before me. The complaints made by the objector regarding the Order making process are not matters which fall within my remit and I have not taken them into consideration.   
Overall Conclusions 
12. Having regard to the above, and all other matters raised in the written representations, I conclude that the Extinguishment Order should be confirmed.
Formal Decision
13. I confirm the Order.

J Ingram 
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