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	Site visit made on 12 December 2023

	by J Ingram LLB (Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 04 March 2024



	Order Ref: ROW/3308695

	· This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Oxfordshire County Council North Leigh Restricted Byway No.43 Modification Order 2022.

	· The Order is dated 9 May 2022 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway as shown in the Order plan and described in the Order Schedule.

	· There was one objection outstanding when Oxfordshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Preliminary Matters
I carried out an unaccompanied site visit on 12 December 2023. I was able to view the full length of the claimed route.
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan.
The Main Issues
Oxfordshire County Council made the Order under Section 53(2)(b) of the 1981 Act on the basis of events specified in sub-section 53(3)(c)(i). As a result, the main issue is whether the discovery by the Council of evidence (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown in the map and statement subsists over land in the area to which the map relates.
The evidence submitted in support of this case is documentary evidence, there is no evidence of user. As regards to documentary evidence, Section 32 of the Highways Act 1980 requires that I take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. My decision is reached on the balance of probability.
Reasons
The North Leigh Inclosure Award 1759
A local Act of Parliament entitled ‘An Act for dividing and inclosing certain open and common fields called Northleigh common fields, and a common or waste called Northleigh heath, within the Parish or Township of Northleigh’ was made in 1758. This gave the commissioners the powers to set out and appoint public and private roads. The Inclosure Award dated 1759 was enrolled with the Clerk of the Peace on 5 April 1760. The Inclosure Award sets out a public road which the applicant and Oxfordshire County Council as the Order making authority (OMA) believe is the claimed route. The Award describes it “From the Lane at the north corner of a certain old inclosure in Northleigh aforesaid called Bunges aforesaid to Stapletons Lane Gate”. The road is given a width of 40 feet. There is no map to accompany the Inclosure Award, as a map is not referred to in the Award it is believed that no map exists. The OMA therefore rely on the close examination of the Award and other documentary evidence to determine the location of the claimed route. 
In order to locate the public road described in the Award the OMA have used a base map from the Victoria County History webpage for North Leigh. This shows the approximate location of the named fields before inclosure in 1759. The OMA has considered the descriptions of certain allotments and roads that refer to Stapletons Lane Gate. By using the known field and place names the OMA have identified what they believe is the likely location of Stapletons Lane Gate. I consider that the analyses used by the OMA, particularly the description of an allotment made to Edward Calcot, do make it probable that the location of Stapletons Lane Gate is that of the northern end of the claimed route (point C on the Order plan).  
Further analysis of the Award itself has found 2 references to ‘Bunges’ as referred to in the description of the claimed route. These 2 references place Bunges near to the allotments made to Thomas Brown and William Compton, however, there is nothing further in the Award itself to help to locate it. I agree with the OMA that the references to Bridewell Hospital seem likely to equate to Bridewell Farm and Bridewell Cottages, which are located to the west of point C on the Order plan. 
Secondary Source Evidence
A journal from 1975 entitled ‘An Elizabethan Survey of North Leigh, Oxfordshire’ by Beryl Schumer shows a map which places ‘Bunges’ on the area where Field Farm now is, just to the south of point A on the Order plan. The map also shows a dashed line on an alignment similar to the Order route. The key indicates that this refers to “footpaths (formerly roads)”.
John Hunt produced an electronic book entitled ‘A History of North Leigh: The Tenants and the Manor’. Hunt produced his own inclosure map from the descriptions of the boundaries in the Award and matching these with field boundaries from early Ordnance Survey maps. His ‘inclosure map’ shows each allotment coloured and numbered, with corresponding owners named below the map. The allotment to the west of the claimed route is allocated to ‘Bridewell’, and to the east between points C and B, James Leigh-Perrott is named as the owner.   
Hunt also produced a map showing the roads, bridleways and private cart roads. The Order route is shown on this map as a 40-foot public road. From these two sources it is possible to interpret the description of the public road set out in the Award. If ‘Bunges’ is Field Farm and Hunt has placed the allotments either side of the route correctly, then the description does fit with the public road being at this location.  
I have considered the credibility of the authors of these secondary sources, and also Christopher Day, whom Hunt acknowledges use of his work. From the evidence provided they are all recognised as highly experienced academics and researchers. They have had many articles published; I have no reason to doubt the credibility of their work.
The OMA have produced 5 maps, these illustrate the conclusion Hunt came to on the location of certain allotments and roads, and how this matches the text in the Award. By adding letters onto Hunt’s map, it is possible to see how the description of the boundaries of each plot fits onto the map. Significantly, the description of the allotment awarded to James Leigh-Perrott, refers to a road lying between his allotment and that of the Bridewell Hospital. I consider that it is probable to see from the position of the allotments and the description that this is referring to the Order route.
Conclusions on the Inclosure Award of 1759
I am satisfied that the 1759 Award set out the Order route as a public road and that the 1758 Act gave the Commissioners the authority to do so. When a highway is set out in an Inclosure Award under statute, that is a legal event which declares that the right of way was created at that time. Except, as provided by the Natural Environment and Rural Communities Act detailed below, there is no evidence to suggest that the public road has been subsequently extinguished, and it therefore exists to the present day. It follows that the evidence of the Finance Act records, Railway Plan of 1845 and events after 1759 are of no further assistance in establishing the status of the Order route, although they may assist in determining the physical location of the route.
Commercial Mapping
Thomas Jeffreys’ Map of 1766-67 shows a very short section of the northern end of the Order route. The eastern side is a solid line, and the western side is a dashed line.  
Bryant’s Map of 1823 shows a through route which may be depicting the Order route. The key appears to show the route as a ‘lane’. It crosses the watercourse and goes to a building which could be Field Farm. However, the alignment is not accurate, but it does show a through route was in existence at the time.   
Ordnance Survey Mapping 
The Ordnance Survey first edition dated 1833 shows the full length of the Order route as double dashed lines. This map is significant in that it clearly shows a physical route existed on the ground at this time.
The Order route is not depicted on the Ordnance Survey 25-inch County Series first edition 1880. However, it is shown on the second edition of 1899 as a dashed line and annotated ‘FP’. There are also stepping stones annotated at the stream crossing. The third edition dated 1922 shows the route in the same way except the stepping stones are replaced with ‘FB’ to indicate a footbridge.
Later editions of the Ordnance Survey maps continue to depict the Order route on the same alignment with a notation of ‘FP’. It would appear that from the late 19th century the route had fallen into disuse for wheeled traffic, as from 1899 it is depicted as a footpath. However, as I have concluded above, the Inclosure Award set out the Order route with a public road status. The Ordnance Survey maps are of assistance as they clearly show a physical route existed on the ground, on the same alignment as the Order route.
Finance Act 1910
The Ordnance Survey 2nd edition map of 1899 was used as the base map for the Finance Act map. The Order route is shown within hereditament number 511.  The Finance Act documents are of no further assistance other than what the Ordnance Survey map shows, referred to at paragraph 17 above.
Whitney Branch Railway Plan 1845
A route is shown on the railway plan on the same alignment as the Order route between points B and C. It is shown as a double solid line and is annotated ‘from North Leigh’ and ‘to North Leigh’ at either end. This section of the route is shown outside of the limit of deviation on the railway plan. It has been raised that the Whitney branch was not included in the associated Act of Parliament for the Oxford, Worcester and Wolverhampton Railway. It has not been through the formal parliamentary process and therefore carries less evidential weight. However, as I have concluded in paragraph 13 above, I am satisfied that the Order route exists as a public road as a result of the Inclosure Award. The railway plan, however, does offer evidence that a route between points B and C of the Order plan physically existed on the ground at this time.     
Natural Environment and Rural Communities Act 2006
The Natural Environment and Rural Communities Act 2006 extinguished public rights of way for mechanically propelled vehicles on ways not shown on the definitive map at the date of commencement, 2 May 2006. There are a number of exceptions, however no evidence has been presented to show that any of these exceptions apply. The Order route was not shown on the definitive map with a relevant date of 21 February 2006, and therefore rights for mechanically propelled vehicles were extinguished and the route falls within the category of a restricted byway.  
Conclusions
The objectors question the evidential weight to be given to the Inclosure Award, given that it has no accompanying map to illustrate the route claimed to be awarded as a public road. Having considered the Inclosure Act I am satisfied that the commissioners had the required authority to carry out their duties. I have considered the text of the Inclosure Award and the other documentary evidence which assists in determining the location of the awarded road. On balance, I am satisfied that it is more probable than not, that the awarded road is on the alignment of the claimed route. I conclude that the Inclosure Award is a legal event that set out the Order route as a public road.
The Award sets out the width of the road at 40 feet, therefore the width of the Order route is correct at 12.2 metres. The Ordnance Survey map of 1833 clearly shows the existence of the route on the ground at the time. However, it is my view that the second edition Ordnance Survey map of 1899 provides the best available documentation of the boundaries established by the 1759 Award. I am satisfied that the Order route alignment is comparable to the route depicted on this map.
There is some confusion with a reference to the Order route being described in the Inclosure Award as a cul-de-sac. The Award states “From the Lane at the north corner of a certain old inclosure in Northleigh…”, this indicates that the lane from which the Order route began (point A) was already in existence. It formed part of the old inclosure and was not set out in the Award. Therefore, the Order route was not created as a cul-de-sac.  However, as point A on the Order route currently joins a bridleway, the effect of the Order will mean the Restricted Byway rights will end at this point.  
Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order.

J Ingram
INSPECTOR
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