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	Site visit made on 5 September 2023

	by John Dowsett MA DipTP Dip UD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food, and Rural Affairs

	Decision date: 29 February 2024



	Order Ref: ROW/3301051

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Derbyshire County Council Footpath from Mill Lane to Public Footpath 43 - Parish of Dethick, Lea & Holloway Modification Order 2018.

	The Order is dated 6 December 2018 and proposes to modify the Definitive Map and Statement for the area to add a footpath as shown on the Order Map and described in the Order Schedule.

	There was one objection outstanding when Derbyshire County Council submitted the Order to the Secretary of State for Environment, Food, and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Procedural Matters
Derbyshire County Council (the Council) rely on user evidence provided in connection with an earlier Modification Order, the Derbyshire County Council (Footpath from Lea Road to Footpath 38 – Parish of Dethick, Lea and Holloway) Modification Order 2012.  This Order sought to add the route which is now Footpath 43 to the Definitive Map and Statement and was confirmed in 2015 following a public inquiry.  The Council have not sought any further user evidence in respect of the current Order.
The Main Issues
	The Order relies on the occurrence of an event specified in Section 53(3)(c)(i) of the 1981 Act, namely that a right of way which is not shown in the map and statement subsists, or is reasonably alleged to subsist, over land in the area to which the map relates, being a right of way such that the land over which the right subsists is a public path.  Therefore, for me to confirm the Order, I must be satisfied that the evidence shows on the balance of probabilities that a public right of way subsists.  
The relevant statutory provision, in relation to the dedication of a public right of way, is found in Section 31 of the Highways Act 1980 (‘the 1980 Act’).  This requires consideration of whether there has been use of a way by the public, as of right and without interruption, for a period of twenty years prior to its status being brought into question and, if so, whether there is evidence that any landowner demonstrated a lack of intention during this period to dedicate a public right of way.
Reasons
Background
Footpath 43 was added to the definitive map and statement in 2015 following a public inquiry.  It runs in a generally north easterly direction from its junction with Footpath 38 before turning north west to meet Lea Road just to the east of the road bridge over the Lea Brook.  At its northern end, it runs around the west side of a roughly triangular area of land at the junction of Lea Road and Mill Lane, which bounds its northern side.  The east side of the triangle is bounded by a further track, surfaced in roadstone on compacted earth and with a grassed central median strip for much of its length, which runs south south-west from Mill Lane to join Footpath 43 at the apex of the triangle.  It is this latter track, for a distance of approximately 67 metres between points A and B on the Order Map, which forms the subject of the current Order (the claimed route).
At the public inquiry in respect of Footpath 43, in the light of evidence gathered in respect of that Order, the Council sought a modification which would have incorporated this section of track into the Order then under consideration.  The Inspector, however, found that, even if they were able to conclude that there was sufficient evidence to support the existence of a public right of way over this section of track, it would not be possible to modify the Order because the whole of the route could not be shown on the Order Map.  It is against this background that the current Order has been made.
When the status of the claimed route was brought into question
From the evidence, the track which is now recorded as Footpath 43 existed in the nineteenth century as a private road.  The claimed route is connected to, and forms a physical continuation of, this track, which forks at Point B on the Order Map.  The surface materials, appearance, and physical condition of both legs of the fork strongly suggest that they were constructed contemporaneously and laid out to accommodate the other roads in the area.  The geometry of the western fork is such that it provides a more direct route to the road bridge over the Lea Brook for travellers heading to Cromford and Matlock to the west, whilst the claimed route provides access to the settlements of Lea Bridge and Holloway to the north and east.  The evidence shows that in 2008 gates were erected which blocked access along the track to the south of Point B.  Evidence in respect of the current claimed route was also considered at the public inquiry into the Order that added Footpath 43 to the Definitive Map and Statement.  The Inspector who held that inquiry concluded that the status of the route was called into question in 2008.   
There is nothing else before me which would indicate a different date for the status of the claimed route being brought into question, given that it is very clearly linked to, and part of, the same track that now comprises Footpath 43 and, in physical terms, is a continuation of it between the fork in the track and the highway at Mill Lane.  For the purposes of the current order, I find that the relevant period is the 20 years between 1988 to 2008.
Evidence of use by the public 
In support of the use of the claimed route, fourteen witness statements have been submitted.  Whilst these were originally provided in support of the Order made to add what is now the route of Footpath 43 to the Definitive Map and Statement, in addition to the evidence in respect of the longer route, these statements also make explicit reference to use of the current claimed route.
The witness statements indicate that the claimed route was regularly used by the public during the relevant period and in five instances since the early 1970’s.  Many state that they used both the claimed route and the now route of Footpath 43 equally, and a small number state that they exclusively used the claimed route.  In some cases, it is stated that the route chosen depended on the direction they had approached from or where they had parked their vehicle.  Nevertheless, it is clear from the witness statements that the claimed route had been used at least as frequently as the northern end of what is now Footpath 43. 
From the evidence, the use of the route was primarily recreational as part of a longer walking route or for exercising dogs, although some users traversed the route as an alternative way to access the village from their homes.  There is no mention in any of the witness statements of permission having been either sought or granted to use the claimed route.
Whether any landowner demonstrated a lack of intention to dedicate a public footpath   
The objector, who owns the land over which the claimed route passes, argues that the use of the claimed route has always been concessionary.  Nevertheless, there were no notices to that effect visible when I visited the site.  Nor has any substantiated or verifiable evidence been put to me that any such notice or sign to the effect that the route was not a right of way, or was a private road, and that any use was concessionary, has ever existed.  There are references to signs and notices in several of the witness statements, although these mostly refer to signs erected by the trust who own the nearby woodland to the south west of the claimed route and relating to their land.  The only direct reference is in one witness statement which refers to a sign that was attached to the gate across the track.  However, as the erection of the gate was the matter which called the status of the route into question, the erection of this sign would have been outside of the relevant period. 
The objector to the Order also asserts that the use of the claimed route constituted trespass.  However, all rights of way cross private land and it is through the unchallenged use of routes over land, whether that use be mistakenly, or in the belief that a route exists, that public rights become established.  There is nothing in the witness statements which would indicate that the use of the claimed route was challenged during the relevant period.  The objector did not own the land during the relevant period, but has provided a copy of a letter from the former landowner.  This letter states that during the time they owned the land (which included the relevant period), the former landowner allowed some villagers, whom they knew, to walk along the private road but challenged other walkers whenever they were able to do so.  
Section 31(1) of the 1980 Act requires there to be sufficient evidence that there was no intention during the 20 year period to dedicate a public right of way.  The letter from the former landowner contains scant detail on the number and nature of challenges made, when these occurred, or whether those persons who were allowed to walk the path were given express permission to do so, or merely not challenged. 
Whilst this implies at least some assertion during the relevant period that the claimed route was not a right of way, none of the witness statements covering the same period make reference to being challenged prior to the status of the route being called into question.  I accept that the claimed route was not part of the route for which the evidence was initially gathered, nonetheless, given that these users would also have passed over the claimed route and it would have been open to the owner of that land to challenge them, it is relevant that the witness statements are silent regarding any challenges to the use.  
The matter of sufficient evidence was considered in Godmanchester Town Council, R (on the application of) v. Secretary of State for the Environment, Food and Rural Affairs [2007] UKHL 28 where the House of Lords found that to meet the threshold of sufficient evidence, overt acts, contemporaneous with the relevant period and which made it clear to the public at large that there was a lack of intention to dedicate, would be required.  In addition to verbal challenges, this would include: the erection of a visible notice inconsistent with the dedication of the way as a highway; or, in the event that such a notice was defaced or removed, service of a notice on the appropriate Council that the land is not dedicated as highway; or deposit with the Council by the owner of a map and a statement indicating which ways, if any, they admit to have been dedicated as highways together with periodic declarations that no additional highways had been dedicated.
There is no substantiated evidence which would show that any of the above have occurred in respect of the land over which the claimed route passes, other than the purported and unverified verbal challenges to certain users of the route.  In the above context, I find that there is not sufficient evidence to demonstrate that there was no intention to dedicate the claimed route during the 20 year period.
Conclusion on presumed dedication 
The Order is accompanied by a body of evidence that indicates that the claimed route was in regular use throughout the relevant period and that this use was as of right, without force, secrecy, or permission.  I am mindful that the witness statements provided were in respect of the route of what is now Footpath 43.  However, as the case for presumed dedication of that route was made out, and that Order was confirmed, the veracity of the witness statements has been properly tested.  Nothing has been put to me as part of this case which would gainsay the contents of these statements or cause me to doubt them.  
Having regard to the information before me, I find on balance that the evidence is sufficient to raise a presumption of the dedication of a public footpath over the claimed route.  Whilst this is disputed by the objector, the evidence put to me is insufficient to demonstrate that, during the relevant period, there was no intention to dedicate a right of way on foot.  
Other matters 
Whilst there are some references in the evidence to use by cyclists, horse riders, and vehicles, there is no substantiated evidence that the use by cyclists or riders was frequent, or that the use by vehicles was not subject to separate, private, rights of access.  The Order only seeks to recognise a right of way on foot, and I am satisfied that there is no substantive evidence that would indicate any higher rights exist.
The objector also states that he has concerns regarding the evidence, in that no written statement was sought from the previous landowner during the process of evidence gathering for this Order.  I have noted that at the time that the present Order was made, the objector was the owner of the land in question.  The Council has also set out in some detail in its Statement of Reasons, the involvement of the previous landowner with the process for the Order in respect of Footpath 43, to which the previous landowner did not object and offered the information that the public also used the claimed route.  Whilst the previous landowner’s more recent correspondence, provided by the objector, somewhat contradicts this, I have also noted that none of the witness statements make reference to either being challenged by the previous landowner when using the claimed route or being given permission to use the route.  Consequently, I do not consider that the evidence gathering process was flawed and am satisfied that the Council’s version of events is credible.    
The objector points out that the route of Footpath 43 lies just a few metres from the claimed route and questions the value of creating a new footpath on the claimed route in the light of this provision.  Although it is indisputable that there is the route of a current public footpath nearby, in this case the key question is whether public rights exist over the claimed route.  Whether, or not, the claimed route is necessary is not a matter for consideration. 
Conclusions
	Having regard to these and all other matters raised in the written representations, I conclude that there is a presumption of the dedication of a public footpath over the claimed route and that the Order should be confirmed. 
Formal Decision
	I confirm the Order.
John Dowsett
INSPECTOR
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