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	by Charlotte Ditchburn BSc (Honours) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 12 March 2024



	Order Ref: ROW/3318866

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Staffordshire County Council (Public Footpath from Ashby Road to Tower Road in Winshill Parish) Modification Order 2022.

	The Order is dated 20 September 2022 and proposes to modify the Definitive Map and Statement for the area by adding the public footpath as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when Staffordshire County Council (‘the Council’) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed. 
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Procedural Matters
1. This case concerns the addition of a Footpath from Ashby Road to Tower Road in Winshill Parish.
2. There was one objection outstanding when the Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation. This objection was irrelevant as it was solely based on concerns regarding health and safety.
3. The Order has been determined on the papers submitted. I have not visited the site, but I am satisfied I can make my decision without the need to do so.
4. I have found it convenient to refer to the Order plan and for ease of reference a copy is attached.
The Main Issues
5. The Order has been made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 in consequence of the occurrence of an event specified in Section 53(3)(c)(i).
6. Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist, the standard of proof is higher for the Order to be confirmed. At this stage, evidence is required on the balance of probabilities that a right of way subsists.
Reasons
7. No documentary evidence supporting the confirmation of the Order was submitted.
8. Accordingly, the determination of the Order depends entirely on the evidence of public use of the claimed route that is available and whether this indicates that a public footpath can be presumed to have been dedicated in accordance with the provisions of the Highways Act 1980 (statutory dedication) or inferred to have been dedicated at common law.
Statutory Dedication
When the status of the claimed route was brought into question
9. The Council considers 27 September 1994 to be the date of challenge for pedestrian rights along the Order route. The Council states that the basis for this is that in the absence of any other major or identifiable challenge to the public’s use of the claimed route the date of the application will be used as the challenge date, accordingly, the requisite 20 year period of use was calculated retrospectively from this date. Consequently, the years 1974 to 1994 are the relevant 20 year period where the majority of users provide evidence of use. I have found no good reason to disagree in this regard.
Whether the claimed footpath was used by the public as of right and without interruption for a period of not less than 20 years ending on the date the public’s right to do so was brought into question
10. Twelve individuals completed user evidence forms (UEFs). The evidence provided is of recreational use of the route. The earliest claimed use was from 1925, but several users claimed to have used the route from the 1960s. Most claimed to have used the route up to the date of the application. The frequency of the use varied but a significant number of users claimed occasional use being 4-6 times a year during the relevant period.
11. Two of the UEFs mention a footpath sign stating ‘Public Footpath to Brizlincote and Newhall’ at the Ashby Road end of the route, this may have served to encourage people to use the route. One UEF stated there was a sign with ‘Private Lane Footpath Only’ at Point A. Three of the UEFs highlight that there was no footpath sign/waymarker at Point B which may imply there was a sign at Point A. 
12. I am satisfied that there is sufficient evidence of uninterrupted use by the public as of right to give rise to a presumption of dedication.
The evidence and actions of landowners
13. The remaining part of the Section 31 test considers where the landowner has taken any action to rebut the statutory presumption of dedication. Often this is evidenced by way of notices or obstructions to prevent people accessing or using the path. 
14. A landowner questionnaire completed, following consultation by the Council at the time of the application, by Mr Lomas stated that he had owned the land affected for 26 years and considered the route to be a public footpath. Following a further consultation in 2018, Mr and Mrs Lomas’ landowner forms advised that they did not consider the route to be public.
15. Following the landowner consultation in 2018, Mr Tulley stated that he believed the route to be a public footpath.
16. Mr and Mrs Lomas stated on their forms in 2018 that if they saw any people in the field, they would inform them to keep out. This evidence is uncorroborated for the relevant period, and it is contradicted by all of the users who state that they were never challenged.
17. In this case, there is some evidence of public use from 1925 onwards and there is not sufficient evidence of substantive actions by landowners that would indicate a lack of intention to dedicate it as a public right of way before 1994.
Conclusions regarding Statutory Dedication
18. Overall, it is my view that there is not sufficient evidence of actions by landowners indicating their lack of intention to dedicate the Order route as a public footpath in the period 1974 to 1994 to rebut the presumption that it had been dedicated. 
Common Law
19. As a claim under statute succeeds, I do not need to give consideration to the evidence of common law i.e. where an inference that a way has been dedicated for public use where the actions of landowners (or lack of action) indicate that they intended a way to be dedicated as a highway and where the public have accepted it. The Council did not rely on common law dedication and similarly, I have no need to consider this either given my findings on statutory dedication.
Other Matters
20. The objector states they have concerns about danger/harm to their livestock and dogs off leads. I understand those concerns, but they are not matters that can influence my decision.
Conclusions
21. Having regard to these and all other matters raised in the written representations I conclude that the Order should be confirmed.
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22. I confirm the Order.


Charlotte Ditchburn
INSPECTOR
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