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JUDGMENT

1. The Claimant's claim under regulation 12 of the Transfer of
Undertakings (Protection of Employment) Regulations 2006 is dismissed.

REASONS

Introduction

1. This matter was listed for a preliminary hearing to decide whether the
Claimant’s claim was one that the Tribunal had jurisdiction to consider.

2. | was provided with a statement of facts agreed by both parties, which |
reproduce almost verbatim (but with minor deletions of things such as the
full registered addresses of the parties) as follows:

(1) There was a service provision change (within the substantive
definitions in regulation 3(1)(b) of the Transfer of Undertakings
(Protection of Employment) Regulations 2006 (‘TUPE GB’) and
regulation 3(1) of the Service Provision Change (Protection of
Employment) Regulations (Northern Ireland) 2006 (‘SPC NI’), but
subject to the issue of territorial jurisdiction), which took place on 25
October 2021.



Case No: 2200381/2022
(2) The service provision change was from the Respondent to the
Claimant.

(3) It is accepted that this was a relevant transfer for purposes of the
substantive definition in regulation 2(1) TUPE GB (subject to the issue
of territorial jurisdiction).

(4) The relevant transfer was the transfer of 265 employees based in
Northern Ireland who were part of the organised grouping of
employees carrying out cleaning activities for the client (Tesco) or
attached to that organised grouping of employees (‘Transferring
Employees’).

(5) The relevant transfer arose out of a contract between the Claimant and
Tesco to provide cleaning, security and catering services for
approximately 350 Tesco sites across the United Kingdom. That
contract was formed in England and is governed by English law.

(6) All Transferring Employees were employed by the Respondent. Their
written statements of terms and conditions refer to Great British
statutory provisions such as the Employment Rights Act 1996, Working
Time Regulations 1998, and the Health and Safety at Work Act 1974.

(7) All the activities that transferred from the Respondent to the Claimant
were carried out across 36 stores and an office all of which were based
in Northern Ireland only.

(8) The Claimant took over the contract from the Respondent to provide
cleaning services to these 36 stores and office in Northern Ireland.

(9) The Respondent’s registered office is situated in England. The
Claimant’s registered office is situated in England.

(10) The Respondent carries on business in (amongst other locations)
England and Wales and Northern Ireland.

(11) The Employee Liability Information (‘ELI’) which is the subject of the
claim was provided via e-mail from the Respondent's employee in
Dublin to the Claimant’s employee in England.

(12) The Claimant provided information to the Respondent relating to
the Transferring Employees; the Claimant alleges that the Respondent
failed to comply with regulation 11 of TUPE GB. The Claimant disputes
whether all information was provided and questions the accuracy of
some details provided.

(13) The Claimant both commenced and completed early conciliation via
ACAS on 24 January 2022 and presented its claim to the Employment
Tribunals in England and Wales on the same date.

. The Claimant’s ET1 (which, as noted above, was issued on 24 January
2022, which was the last day of the period of three months beginning with
the date of the transfer of the Transferring Employees) asserts that there
was a service provision change as defined in regulation 3(1)(b)(ii) of TUPE
GB. It goes on to assert that various ELI, required to be provided under
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regulation 11 of TUPE GB, had not been provided. Based on this, a claim
based on regulation 12 of TUPE GB (the text of which is quoted below) is
asserted. There is no reference to SPC NI in the ET1.

By its ET3, the Respondent denied any breach of its obligations to provide
ELI. More pertinently for present purposes, however, it asserted that, by
issuing proceedings in a Great British Employment Tribunal® relying on
TUPE GB, the Claimant had commenced proceedings in the wrong forum.
The Respondent’s position is that the Claimant should have commenced
proceedings in the Northern Ireland Industrial Tribunals, relying on SPC
NI.

On 15 November 2022, Employment Judge Khan directed that there
should be a preliminary hearing to determine the following issue:

Whether the Tribunal has jurisdiction to hear this claim under
[TUPE GB] given that the relevant transfer took place in Northern
Ireland?

Against the background of the facts set out above, | have been assisted by
extensive written and oral arguments from Mr Nicholas M Siddall KC on
behalf of the Claimant, and from Mr Ben Cooper KC on behalf of the
Respondent.

Oral argument consumed almost the entire day, and did not conclude until
around 4.40pm. In the circumstances, | reserved my decision, which is
hereby delivered.

Before turning to set out my conclusions, | express my profuse apologies
to both parties for the unacceptable delay in issuing this judgment. This
has arisen from circumstances connected with my own professional
workload, which has proven considerably greater than anticipated in the
period between the hearing and the completion of this judgment. Given the
evident importance of this matter to both parties, | have also been keen to
review all of the important authorities in some detail, which has not been a
quick task to perform.

Relevant Law

9.

| begin by setting out my summary of the statute and case law. Much of
this is uncontentious. Some of the more straightforward contentious
questions of law that were argued before me are also addressed in this
summary of the law. The most significant questions, and those bearing
directly on the resolution of the question of jurisdiction identified by EJ
Khan, are addressed separately.

1 Where, in the remainder of this judgment, reference is made to the ‘Employment Tribunal’, this
should be understood to refer to employment tribunals existing in Great Britain pursuant to the
Employment Tribunals Act 1996, although | will also use the expression ‘Great British
Employment Tribunal’ from time-to-time, particularly where it is referred to in close proximity to
the Northern Irish Industrial Tribunal. At times, | also use the expression ‘this Tribunal’; it should
be obvious that when doing so | am also referring to the Great British Employment Tribunal.
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Jurisdiction of the Employment Tribunal

10.The Employment Tribunal is a statutory body. Unlike, for example, the
High Court, it has no inherent jurisdiction. Rather, it has jurisdiction only
where statute expressly so provides.

11.The overarching provision governing the jurisdiction of the Employment
Tribunal is section 2 of the Employment Tribunals Act 1996, which
provides as follows:

Employment tribunals shall exercise the jurisdiction conferred on
them by or by virtue of this Act or any other Act, whether passed
before or after this Act.

12.A starting point, therefore, in determining whether the Employment
Tribunal has jurisdiction is to consider whether an Act confers jurisdiction
upon it. As is set out below, however, Mr Siddall on behalf of the Claimant
advanced an array of arguments designed to persuade me that merely to
begin and end with such an assessment would be an overly simplistic
approach. Nonetheless, at this stage of setting out the relevant law, it is in
my view appropriate to turn to the two sets of provisions on which the
Claimant may rely for its substantive cause of action, namely TUPE GB
and SPC NI, and to consider what they say concerning the jurisdiction of
this Tribunal.

TUPE GB

13.The provisions of TUPE GB are well-known to English employment
lawyers. Nonetheless, | propose to set out in some detail the provisions
relied upon in this case

14.1 begin with regulation 3 of TUPE GB, which defines the circumstances in
which a relevant transfer (in employment lawyers’ common parlance, a
TUPE transfer) may arise. This provides:

(1) These Regulations apply to—

(@ a transfer of an undertaking, business or part of an
undertaking or business situated immediately before the transfer
in the United Kingdom to another person where there is a
transfer of an economic entity which retains its identity;

(b) a service provision change, that is a situation in which—

(i) activities cease to be carried out by a person (“a client”) on
his own behalf and are carried out instead by another
person on the client’s behalf (“a contractor’);

(i) activities cease to be carried out by a contractor on a client’s
behalf (whether or not those activities had previously
been carried out by the client on his own behalf) and are
carried out instead by another person (“a subsequent
contractor”) on the client’s behalf; or
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(i) activities cease to be carried out by a contractor or a
subsequent contractor on a client’'s behalf (whether or
not those activities had previously been carried out by
the client on his own behalf) and are carried out instead
by the client on his own behalf,

and in which the conditions set out in paragraph (3) are
satisfied.

[...]
(3) The conditions referred to in paragraph (1)(b) are that—
(@) immediately before the service provision change—

(i) there is an organised grouping of employees situated in
Great Britain which has as its principal purpose the
carrying out of the activities concerned on behalf of the
client;

(i) the client intends that the activities will, following the service
provision change, be carried out by the transferee other
than in connection with a single specific event or task of
short-term duration; and

(b)  the activities concerned do not consist wholly or mainly of
the supply of goods for the client’s use.

(4) Subject to paragraph (1), these Regulations apply to—

(@) public and private undertakings engaged in economic
activities whether or not they are operating for gain;

(b) a transfer or service provision change howsoever effected
notwithstanding—

() that the transfer of an undertaking, business or part of an
undertaking or business is governed or effected by the
law of a country or territory outside the United Kingdom
or that the service provision change is governed or
effected by the law of a country or territory outside Great
Britain;

(i) that the employment of persons employed in the
undertaking, business or part transferred or, in the case
of a service provision change, persons employed in the
organised grouping of employees, is governed by any
such law;

(c) a transfer of an undertaking, business or part of an
undertaking or business (which may also be a service provision
change) where persons employed in the undertaking, business
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or part transferred ordinarily work outside the United Kingdom.

15.1t is not necessary to quote the remainder of regulation 3.

16.As is well-known, there are two basic forms of relevant transfer. One is
that set out in regulation 3(1)(a), to which | will refer as a ‘business
transfer’. The second, set out in regulation 3(1)(b), is a service provision
change. It is on the latter that the Claimant, in both its pleaded case and in
the agreed statement of facts, relies.

17.1t will be seen that there are a number of matters that the Claimant must
prove in order to establish that a service provision change has taken
place. Most of these are not matters that | could resolve without hearing
evidence. However, as the last words of regulation 3(1) make clear, there
can be no service provision change for the purposes of TUPE GB unless
all of the requirements of regulation 3(3) are satisfied.

18.Those requirements include regulation 3(3)(a)(i), namely that, immediately
before the transfer, there should be an organised grouping of employees
situated in Great Britain. | note that here it was an agreed fact that the
relevant organised grouping of employees was situated in Northern
Ireland.
19.1f a service provision change is shown to have occurred, then a number of
duties fall upon the transferor (here, the Respondent). The relevant duties
for present purposes are set out in regulation 11, which provides that:
(1) The transferor shall notify to the transferee the employee liability
information of any person employed by him who is assigned to the

organised grouping of resources or employees that is the subject of
a relevant transfer —

(@) in writing; or

(b) by making it available to him in a readily accessible form.

(2) In this regulation and in regulation 12 “employee liability
information” means—

(@) the identity and age of the employee;

(b)  those particulars of employment that an employer is obliged
to give to an employee pursuant to section 1 of the 1996 Act;

(c) information of any—
(i) disciplinary procedure taken against an employee;
(ii) grievance procedure taken by an employee,

within the previous two years, in circumstances where the
Employment Act 2002 (Dispute Resolution) Regulations
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2004(1) apply;

(d) information of any court or tribunal case, claim or action—

(i) brought by an employee against the transferor, within the
previous two years;

(i) that the transferor has reasonable grounds to believe that an
employee may bring against the transferee, arising out of
the employee’s employment with the transferor; and

(e) information of any collective agreement which will have
effect after the transfer, in its application in relation to the
employee, pursuant to regulation 5(a).

(3) Employee liability information shall contain information as at a
specified date not more than fourteen days before the date on
which the information is notified to the transferee.

(4) The duty to provide employee liability information in paragraph
(1) shall include a duty to provide employee liability information of
any person who would have been employed by the transferor and
assigned to the organised grouping of resources or employees that
IS the subject of a relevant transfer immediately before the transfer
if he had not been dismissed in the circumstances described in
regulation 7(1), including, where the transfer is effected by a series
of two or more transactions, a person so employed and assigned or
who would have been so employed and assigned immediately
before any of those transactions.

(5) Following notification of the employee liability information in
accordance with this regulation, the transferor shall notify the
transferee in writing of any change in the employee liability
information.

(6) A notification under this regulation shall be given not less than
fourteen days before the relevant transfer or, if special
circumstances make this not reasonably practicable, as soon as
reasonably practicable thereafter.

(7) A natification under this regulation may be given—
(@) in more than one instalment;
(b) indirectly, through a third party.

20.The Claimant contends that the Respondent, as transferor, failed to
provide the Claimant, as transferee, with the employee liability information
required by regulation 11. Of course, as regulation 11(1) makes clear, the
obligation to provide employee liability information only arises in respect of
people ‘assigned to the organised grouping of resources or employees
that is the subject of a relevant transfer’, and there must be a relevant
transfer within the meaning of TUPE GB before an obligation to provide
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employee liability information under TUPE GB can arise. This in turn leads
back to regulation 3, and the question of whether there can be a relevant
transfer (in the form of a service provision change under TUPE GB) where
the organised grouping of employees was situated outside Great Britain.

21.1f there was a relevant transfer within the meaning of regulation 3, and a
failure to provide employee liability information, then the transferee’s
remedy is found in regulation 12(1) of TUPE GB, which provides:

On or after a relevant transfer, the transferee may present a
complaint to an employment tribunal that the transferor has failed to
comply with any provision of regulation 11.

22.1tis, | think, common ground that the reference to ‘an employment tribunal’
can only be to a Great British Employment Tribunal.

23.Schedule 1 of TUPE GB is headed ‘Application of the Regulations to
Northern Ireland’. As relevant, it provides:

1. These Regulations shall apply to Northern Ireland, subject to
the modifications in this Schedule.

2. Sub-paragraph (1)(b) of regulation 3 and any other provision
of these Regulations insofar as it relates to that sub-paragraph
shall not apply to Northern Ireland.

3. Any reference in these Regulations—

(@) to an employment tribunal shall be construed as a
reference to an Industrial Tribunal...

24.1 do not consider it relevant to quote further from Schedule 1.

25.1t will be seen that paragraph 2 of Schedule 1 expressly disapplies the
service provision change form of relevant transfer in Northern Irish cases.

26.0n the face of it, paragraph 3(a) of Schedule 1 has the effect of
substituting the words ‘Industrial Tribunal’ for the words ‘employment
tribunal’ in regulation 12(1). It is clear that the reference to ‘Industrial
Tribunal’ is to the Northern Irish Industrial Tribunal. Paragraph 3(a) thus
appears to have the effect that jurisdiction in respect of TUPE GB in cases
arising in Northern Ireland is conferred on the Northern Irish Industrial
Tribunal, and not on the Great British Employment Tribunal. However, in
light of Mr Siddall’s arguments, | will address this question in more detail
below.

SPC NI

27.SPC NI deals with service provision changes in the context of Northern
Ireland. As relevant, regulation 3 provides as follows:

(1) These Regulations apply to a service provision change, that is a
situation in which—
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(&) activities cease to be carried out by a person (“a client”) on
his own behalf and are carried out instead by another person on
the client’s behalf (“a contractor’);

(b) activities cease to be carried out by a contractor on a client’s
behalf (whether or not those activities had previously been
carried out by the client on his own behalf) and are carried out
instead by another person (“a subsequent contractor”) on the
client’s behalf; or

(© activities cease to be carried out by a contractor or a
subsequent contractor on a client’s behalf (whether or not those
activities had previously been carried out by the client on his
own behalf) and are carried out instead by the client on his own
behalf,

and in which the conditions set out in paragraph (2) are satisfied.
(2) The conditions referred to in paragraph (1) are that—
(a) immediately before the service provision change—

(i) there is an organised grouping of employees situated in
Northern Ireland which has as its principal purpose the
carrying out of the activities concerned on behalf of the
client;

(ii) the client intends that the activities will, following the service
provision change, be carried out by the transferee other
than in connection with a single specific event or task of
short-term duration; and

(b)  the activities concerned do not consist wholly or mainly of
the supply of goods for the client’s use.

(3) Subject to paragraph (1), these Regulations apply to—

(@) public and private undertakings engaged in economic
activities whether or not they are operating for gain;

(b) a service provision change howsoever effected
notwithstanding—

(i) that the service provision change is governed or effected by
the law of a country or territory outside Northern Ireland;

(i) that the employment of persons employed in the organised
grouping of employees, is governed by any such law;

(c) a service provision change where persons employed in the
business or part transferred ordinarily work outside the United
Kingdom.
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28.1t will be seen that this regulation replicates exactly the provisions of
regulations 3(1)(b), 3(3), and 3(4) of TUPE GB, save that regulations
3(2)(a)(i) and 3(3)(b)(i) of SPC NI substitute the words ‘Northern Ireland’ in
place of the words ‘Great Britain’ used in regulations 3(3)(a)(i) and
3(4)b)(i) of TUPE GB.
29.Regulation 11 of SPC NI then provides:
(1) The transferor shall notify to the transferee the employee liability
information of any person employed by him who is assigned to the
organised grouping of resources or employees that is the subject of
a service provision change —
(@) in writing; or
(b) by making it available to him in a readily accessible form.

(2) In this regulation and in regulation 12 “employee liability
information” means—

(@) the identity and age of the employee;

(b)  those particulars of employment that an employer is obliged
to give to an employee pursuant to Article 33 of the 1996 Order;

(c) information of any—

(i) disciplinary procedure taken against an employee;

(ii) grievance procedure taken by an employee,
within the previous two vyears, in circumstances where the
Employment (Northern Ireland) Order 2003 (Dispute Resolution)
Regulations (Northern Ireland) 2004(1) apply;

(d) information of any court or tribunal case, claim or action—

(i) brought by an employee against the transferor, within the
previous two years;

(i) that the transferor has reasonable grounds to believe that an
employee may bring against the transferee, arising out of
the employee’s employment with the transferor; and

(e) information of any collective agreement which will have
effect after the transfer, in its application in relation to the
employee, pursuant to regulation 5(a).

(3) Employee liability information shall contain information as at a

specified date not more than fourteen days before the date on
which the information is notified to the transferee.
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(4) The duty to provide employee liability information in paragraph
(1) shall include a duty to provide employee liability information of
any person who would have been employed by the transferor and
assigned to the organised grouping of resources or employees that
is the subject of a service provision change immediately before the
change if he had not been dismissed in the circumstances
described in regulation 7(1), including, where the change is effected
by a series of two or more transactions, a person so employed and
assigned or who would have been so employed and assigned
immediately before any of those transactions.

(5) Following notification of the employee liability information in
accordance with this regulation, the transferor shall notify the
transferee in writing of any change in the employee liability
information.
(6) A notification under this regulation shall be given not less than
fourteen days before the service provision change or, if special
circumstances make this not reasonably practicable, as soon as
reasonably practicable thereafter.
(7) A notification under this regulation may be given—
(@) in more than one instalment;
(b) indirectly, through a third party.
30.This is in extremely similar terms to regulation 11 of TUPE GB.
31.Regulation 12(1) then provides that:
On or after a service provision change, the transferee may present
a complaint to an industrial tribunal that the transferor has failed to
comply with any provision of regulation 11.
32.This is identical to regulation 12(1) of TUPE GB, save that here the
complaint is to be presented to a Northern Irish Industrial Tribunal, and not

to a Great British Employment Tribunal.

Underlying EU legislation

33.As | have identified, it was common ground here that the form of relevant
transfer relied upon by the Claimant was a service provision change, and
not a business transfer. This is relevant to the arguments that were
advanced before me, because while, in TUPE GB, the two forms of
transfer occupies adjacent subparagraphs of the same regulation, their
genesis is materially different.

34.The business transfer provisions of regulation 3(1)(a) of TUPE GB derive
from European Union legislation. These provisions implemented Council
Directive 2001/23/EC (‘the Acquired Rights Directive’), Article 2 of which
provides, as relevant:
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(@)  This Directive shall apply to any transfer of an undertaking,

business, or part of an undertaking or business to another
employer as a result of a legal transfer or merger.

(b)  Subject to subparagraph (a) and the following provisions of
this Article, there is a transfer within the meaning of this
Directive where there is a transfer of an economic entity which
retains its identity, meaning an organised grouping of resources
which has the objective of pursuing an economic activity,
whether or not that activity is central or ancillary.

The connection between these provisions and the business transfer
provisions of TUPE GB will be readily apparent.

35.The obligation upon transferors, such as the Respondent, to provide
employee liability information also, to some extent, echoes the Acquired
Rights Directive. Article 3(2) of the Acquired Rights Directive provides that:

Member States may adopt appropriate measures to ensure that the
transferor notifies the transferee of all the rights and obligations
which will be transferred to the transferee under this Article, so far
as those rights and obligations are or ought to have been known to
the transferor at the time of the transfer...

The language used (‘may’) is, however, permissive and not mandatory.

36.However, the service provision change form of relevant transfer, in both
TUPE GB and SPC NI, is exclusively domestic in origin. Unlike the
business transfer provisions, it does not derive from EU law: see, for
example, Hunter v McCarrick [2013] IRLR 26, per Elias LJ at paragraph
11.

37.A further consequence of the purely domestic derivation of the service
provision change was identified by His Honour Judge Burke QC in
Metropolitan Resources Ltd v Churchill Dulwich Ltd [2009] ICR 1380. At
paragraph 27 of his judgment, he said that:

In contrast to the words used to define transfer in the 1981
Regulations the new [service provision change] provisions appear
to be straightforward; and their application to an individual case is,
in my judgment, essentially one of fact.

He then went on to make the following observations:

28. In this context there is, as | see it, no need for an employment
tribunal to adopt a purposive construction...as opposed to a
straightforward and common sense application of the relevant
statutory words to the individual circumstances before them; but
equally and for the same reasons there is no need for a judicially
prescribed multi-factorial approach...such as that which has
necessarily arisen in order to enable the tribunal to adjudge
whether there was a stable economic entity which retained its
identity after what was said to be a transfer falling within what is
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now regulation 3(1)(a).

29. In a case in which regulation 3(1)(b) is relied upon, the
employment tribunal should ask itself simply whether, on the facts,
one of the three situations set out in regulation 3(1)(b) existed and
whether the conditions set out in regulation 3(3) are satisfied.

38.1 bear these observations in mind when engaging in the exercise of
construing TUPE GB.

Jurisdiction

39.Both counsel referred extensively to a variety of authorities and other
sources on the question of jurisdiction. | divide this section of the judgment
into the following subsections:

(1)
(2)
(3)
(4)
(5)
(6)
(7)
(8)
(9)

Conceptual analysis of jurisdiction

The Employment Tribunal Rules of Procedure 2013

The Civil Jurisdiction and Judgments Act 1982

The Brussels Recast

The Rome Convention

Lawson v Serco

The Bleuse principle

Simpson v Intralinks Ltd

The related issues of applicable law and appropriate forum

Collectively, these cover the key points on which | heard argument,
although | have not set out below every source to which | was referred, but
have focused on those which have most materially affected my decision.

Conceptual analysis of jurisdiction

40.In her article, ‘The extra-territorial reach of employment legislation’,
International Law Journal 2010, 39(4), 355-381, at page 357, Louise
Merrett drew a distinction between:

Q) International jurisdiction, meaning the question of whether
the English court or tribunal has jurisdiction to hear the case at
all, or whether it should be heard in a foreign court. ‘English’ in
the previous sentence is Professor Merrett’s word. My view is
that the term ‘UK’ could aptly be substituted, and that the
principle of international jurisdiction is not relevant to questions
of which UK court or tribunal should hear a claim. | note that the
specific examples which Professor Merrett gives in respect of
international jurisdiction are all concerned with the relationship
between the UK and other nation states, and not with the
relationship between intra-UK jurisdictions.

(2) Domestic jurisdiction, namely which court or tribunal within
England (or, in my view, within the UK) should hear a matter if
England/the UK is the correct international jurisdiction for the
matter to be tried in.
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3) Territorial jurisdiction, meaning the question of whether a

particular English statute applies to the case in question. Mr

Cooper’s skeleton argument identifies the question before me as
one concerned with territorial jurisdiction.

Professor Merrett's tripartite analysis was adopted by Langstaff J in
Simpson v Intralinks Ltd [2012] ICR 1343.

41.In due course, | will need to consider which of the three forms of
jurisdiction identified by Professor Merrett is actually applicable to this
case.

Jurisdiction: The Employment Tribunal Rules of Procedure 2013

42.Rule 8(2) of the Employment Tribunal Rules of Procedure 2013 provides
that:

(2) A claim may be presented in England and Wales if—

(@) the respondent, or one of the respondents, resides or
carries on business in England and Wales;

(b)  one or more of the acts or omissions complained of
took place in England and Wales;

(c) the claim relates to a contract under which the work is
or has been performed partly in England and Wales; or

(d)  the Tribunal has jurisdiction to determine the claim by
virtue of a connection with Great Britain and the
connection in question is at least partly a connection with
England and Wales.

43.This provision should be read in conjunction with rule 8(3), which sets out
the circumstances in which a claim should be presented in Scotland, in
terms identical to rule 8(2), save that for the words ‘England and Wales’ is
substituted the word ‘Scotland’.

44.1n his skeleton argument, Mr Siddall contended that since rule 8(2)(a) was
satisfied, that was sufficient to determine the question of domestic
jurisdiction in the Claimant’s favour. However, in my view rule 8(2) does
not go anywhere near that far. In the first place, it is merely a rule of
procedure and therefore incapable of conferring substantive jurisdiction
where that would not otherwise exist. More importantly still, as a reading of
the whole of rule 8 (including rule 8(3)) shows, the purpose of rules 8(2)
and 8(3) is to indicate whether a claim within the jurisdiction of the Great
British Employment Tribunal should be brought within the Scottish or the
English and Welsh divisions of that Tribunal. Rule 8 does not have any
role at all in determining whether a claim may permissibly be brought in
the Great British Employment Tribunals as opposed to the Northern Irish
Industrial Tribunal. This is clear from the judgment of His Honour Judge
Peter Clark in Jackson v Ghost Ltd [2003] IRLR 824. At paragraph 79, he
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considered the predecessor provision to rule 8(2)(a), and held that it:

...does not confer jurisdiction on the employment tribunal to hear a
complaint...it merely determines where [as between England and
Scotland], if the ET has jurisdiction the case should heard.

45.For what it is worth, | am satisfied that if the Claimant is entitled to bring a
complaint of a failure to provide employee liability information in the Great
British Employment Tribunal, then the claim may properly be brought in
England as opposed to Scotland. However, | derive no assistance from
rule 8(2) in determining whether or not the Great British Employment
Tribunal actually has jurisdiction to hear this claim.

Jurisdiction: The Civil Jurisdiction and Judgments Act 1982

46.Mr Siddall referred me to the Civil Jurisdiction and Judgments Act 1982
(‘CJJA 1982’), and in particular to section 16:

16 Allocation within U.K. of jurisdiction in certain civil proceedings.

(1) The provisions set out in Schedule 4 (which contains a modified
version of Chapter Il of the Regulation) shall have effect for
determining, for each part of the United Kingdom, whether the
courts of law of that part, or any particular court of law in that part,
have or has jurisdiction in proceedings where—

(@) the subject-matter of the proceedings is within the scope of
the Regulation as determined by Article 1 of the Regulation
(whether or not the Regulation would have had effect before
completion day in relation to the proceedings); and

(b) the defendant or defender is domiciled in the United
Kingdom or the proceedings are of a kind mentioned in Article
24 of the Regulation (exclusive jurisdiction regardless of
domicile).

47.'The Regulation’ is defined in section 1(1) of CJJA 1982 as meaning the
Brussels Recast, to which | refer below. As | understood it, it was common
ground that these proceedings were within the scope of Article 1 of the
Brussels Recast, which provides that ‘this Regulation shall apply in civil
and commercial matters whatever the nature of the court or tribunal’.

48.Mr Siddall then referred to Schedule 4 to CJJA 1982, which provides that:

1. Subiject to the rules of this Schedule, persons domiciled in a part of
the United Kingdom shall be sued in the courts of that part.

2. Persons domiciled in a part of the United Kingdom may be sued in
the courts of another part of the United Kingdom only by virtue of
rules 3 to 13 of this Schedule.

3. A person domiciled in a part of the United Kingdom may, in another
part of the United Kingdom, be sued—
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(@) in matters relating to a contract, in the courts for the place of
performance of the obligation in question;

[..]

(c) in matters relating to tort, delict or quasi-delict, in the courts
for the place where the harmful event occurred or may
occur...

49.1t was common ground that the alleged failure to provide employee liability
information was, if proved, a statutory tort, and as such that, if | reach the
stage of considering Schedule 4 to the CJJA, paragraph 3(c) is applicable.

50.However, Mr Cooper contended that the CJJA was irrelevant. In particular,
he drew attention to the use of the words ‘courts of law’ in section 16(1).
As Mr Cooper pointed out, the definitions section (section 50) of the CJJA
provides, relevantly, as follows:

“court”, without more, includes a tribunal;

“court of law’, in relation to the United Kingdom, means any
of the following courts, namely—

(a) the Supreme Court,

(aa) in England and Wales, the Court of Appeal, the
High Court, the Crown Court, the family court, the
county court and a magistrates' court

(b) in Northern Ireland, the Court of Appeal, the High
Court, the Crown Court, a county court and a
magistrates’ court,

(c) in Scotland, the Court of Session, the Sheriff
Appeal Court and a sheriff court.

51.1 will return to the question of the applicability of section 16 later in this
judgment.

Jurisdiction: The Brussels Recast

52.Mr Siddall drew my attention to the fact that the relevant provisions of the
CJJA reflect the provisions of the Recast Brussels Regulation (Regulation
(EVU) 1215/2012) (‘the Brussels Recast’). While Mr Siddall did not draw my
attention to specific provisions of the Brussels Recast, | note Article 4(1),
which provides:

Subject to this Regulation, persons domiciled in a Member State
shall, whatever their nationality, be sued in the courts of that
Member State.

53.As Mr Cooper pointed out, the United Kingdom as a whole was, prior to
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the UK’s withdrawal from the EU (‘Brexit’), a Member State. Neither Great
Britain nor Northern Ireland is or was in itself an EU Member State.

54.1 also note Article 7, which as potentially relevant provides:

A person domiciled in a Member State may be sued in another
Member State:

(1)

(@) in matters relating to a contract, in the courts for the place of
performance of the obligation in question;

(b)  for the purpose of this provision and unless otherwise
agreed, the place of performance of the obligation in question
shall be:

— in the case of the sale of goods, the place in a Member
State where, under the contract, the goods were delivered or
should have been delivered,

— in the case of the provision of services, the place in a
Member State where, under the contract, the services were
provided or should have been provided;

(c) if point (b) does not apply then point (a) applies;

(2) in matters relating to tort, delict or quasi-delict, in the courts for
the place where the harmful event occurred or may occur...

55.The provisions of Article 7 are substantially the same as those of
paragraph 3 of Schedule 4 to the CJJA, save that Article 7 applies as
between EU Member States, and paragraph 3 applies as between the
constituent parts of the UK.

56.1n Simpson v Intralinks Ltd [2012] ICR 1343, the Brussels | Regulation (the
predecessor provision to the Brussels Recast) was applied by the
Employment Appeal Tribunal. Simpson was decided pre-Brexit, however,
and while the CJJA, to the extent that it implemented the Brussels Recast,
was retained EU law,? the Brussels Recast itself was disapplied in
proceedings commenced after 31 December 2020 by regulation 89 of the
Civil Jurisdiction and Judgments (Amendment) (EU Exit) Regulations
2019. | therefore doubt that the Brussels Recast in fact continues to apply
in relation to Employment Tribunal proceedings commenced after 31
December 2020. However, the precise question of the applicability of the
Brussels Recast in light of regulation 89 was not addressed before me,
and in the circumstances | shall approach the Brussels Recast as if it were
applicable here.

Jurisdiction: The Rome Convention

57.A principle closely connected to, but not synonymous with, questions of

2 European Union (Withdrawal) Act 2018, section 2.
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jurisdiction is the question of the law to be applied. The mere fact that, for
example, English law was to be applied would not mean that the
Employment Tribunal would have jurisdiction. However, Mr Siddall
contended during the course of argument that it would be a relevant factor
in considering whether the Employment Tribunal had territorial jurisdiction
over the dispute.

58.1In respect of the choice of law, Mr Siddall drew my attention to the Rome
Convention on the law applicable to Contractual Obligations, which has
the force of law in the UK pursuant to section 2 of the Contracts
(Applicable Law) Act 1990. He particularly cited Article 3(1), which
provides as follows:

A contract shall be governed by the law chosen by the parties. The
choice must be expressed or demonstrated with reasonable
certainty by the terms of the contract or the circumstances of the
case. By their choice the parties can select the law applicable to the
whole or a part only of the contract.

59.Mr Siddall also relied on Article 4 of the Rome Convention:
Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been
chosen in accordance with Article 3, the contract shall be governed
by the law of the country with which it is most closely connected.
Nevertheless, a separable part of the contract which has a closer
connection with another country may by way of exception be
governed by the law of that other country.

2. Subject to the provisions of paragraph 5 of this Article, it shall be
presumed that the contract is most closely connected with the
country where the party who is to effect the performance which is
characteristic of the contract has, at the time of conclusion of the
contract, his habitual residence, or, in the case of a body corporate
or unincorporate, its central administration. However, if the contract
is entered into in the course of that party's trade or profession, that
country shall be the country in which the principal place of business
is situated or, where under the terms of the contract the
performance is to be effected through a place of business other
than the principal place of business, the country in which that other
place of business is situated.

60.As | understood it, Mr Siddall’s basic contention was that, for various
reasons, the contracts that the Respondent had (prior to the transfer) and
which the Claimant now has with the transferring employees was
governed by Great British employment law, applying the Rome
Convention.

61.Reference was also made in argument before me to the concept of
‘mandatory rules’, which is defined in Article 3(3) of the Rome Convention
as ‘rules of the law of that country which cannot be derogated from by
contract’. Article 7 provides that:
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Mandatory Rules

1. When applying under this Convention the law of a country,
effect may be given to the mandatory rules of the law of another
country with which the situation has a close connection, if and in
so far as, under the law of the latter country, those rules must be
applied whatever the law applicable to the contract. In
considering whether to give effect to these mandatory rules,
regard shall be had to their nature and purpose and to the
consequences of their application or non-application.

2. Nothing in this Convention shall restrict the application of the
rules of the law of the forum in a situation where they are
mandatory irrespective of the law otherwise applicable to the
contract.

62.1 note, however, that Article 1 of the Rome Convention provides that:

The rules of this Convention shall apply to contractual obligations in
any situation involving a choice between the laws of different
countries.

The Rome Convention was signed by the United Kingdom as a nation
state. As with the Brussels Recast, which appears to deal with the
allocation of jurisdiction between the UK and other member states, it
appears to me that the Rome Convention is primarily applicable to the
choice of laws between the UK and non-UK jurisdictions.

63.An important point to note concerning the Rome Convention is that its
scope is limited, as a matter of UK law, to contracts entered into up to 16
December 2009. Thereafter, it was superseded, in respect of contractual
obligations, by Regulation (EC) No 593/2008 (‘the Rome | Regulation’).
While Mr Cooper drew my attention to this fact, | was not referred by either
counsel to any of the terms of the Rome | Regulation. The Rome |
Regulation is similar in content to the Rome Convention, and given (i) the
fact that Mr Siddall addressed me by reference to the Rome Convention,
and (i) my conclusion that nothing in the Rome Convention would assist
the Claimant in any event, | continue to refer below to the Rome
Convention. | add that both the Rome Convention and the Rome |
Regulation remain applicable in the UK as retained EU law.

Jurisdiction: Lawson v Serco

64.1 was referred to the judgment of the House of Lords in Lawson v Serco
Ltd [2006] ICR 250. That appeal concerned three separate claimants who
sought to bring unfair dismissal claims, but who were based (entirely in the
case of two claimants, and partially in the case of the third) outside the
UK. The House of Lords ruled that, while it was generally the case that
Great British employment legislation would not apply to employees who
worked and were based outside the UK, there would be some exceptions
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to this. At paragraphs 37 to 39 of his judgment, Lord Hoffman gave
examples of the characteristics that might point to a sufficient connection
to Great Britain to allow the claim to be brought here.

65.1 note that Lawson was entirely concerned with the circumstances in which
peripatetic employees and employees based outside the UK could bring
proceedings in the Great British Employment Tribunal. Lord Hoffman’s
speech does not address the instant situation, of the interplay of
jurisdiction between constituent parts of the UK.

Jurisdiction: the Bleuse principle

66.In oral argument Mr Siddall placed considerable reliance on the Bleuse
principle (Bleuse v MBT Transport Ltd [2008] ICR 488). Bleuse was a case
concerned with an attempt by a German national, living in Germany and
working solely in mainland Europe (and not Great Britain), but employed
by a UK-registered company under a contract which stated that it was
governed by English law and subject to the jurisdiction of the English
courts, to bring claims of unfair dismissal, breach of contract, unlawful
deductions from wages, and for holiday pay in the Great British
Employment Tribunal. In respect of the holiday pay claim, which derived
from EU law, the Employment Appeal Tribunal concluded that the first-
instance Tribunal had erred in dismissing this claim as being outside its
jurisdiction.

67.The basis for this was set out in paragraphs 52 to 57 of the judgment of
Elias J (as he then was):

52. The last ground of appeal is that whatever the position with
purely domestic rights, a different principle applies when directly
effective Community rights are in issue. It is alleged that this
principle plainly applies to the right to holiday pay...In a claim
against the state or an emanation of the State the Directive can be
directly relied upon and any incompatible domestic laws will simply
have to be disapplied. There is, however, a limitation on the ability
of the courts to give effect to directly effective rights in a case such
as this because it is also well established that the direct effect of a
Directive cannot be pleaded against private bodies...However, that
does not affect the principle of harmonious construction which gives
indirect effect to the right. This requires that the domestic courts
must, if at all possible, construe the relevant domestic laws so as to
give effect to the EU right. This is the well known Marleasing
principle: Marleasing SA v La Commercial Internacionale de
Alimencation SA [1990] ECR 1-4135. This principle applies not only
to the law passed to give effect to the EU right, but to the body of
domestic law as a whole: see Pfeiffer v Deutches Rotes Kreuz,
Kreisferband Waldshut [2004] ECR 1-8835. It is only if the domestic
legislation cannot sensibly be construed compatibly with European
law that the claimant will be denied his rights.

53. In this case Ms Kreisberger submits that there is no difficulty
about construing the relevant provisions of the Working Time
Regulations, which transpose the Directive into domestic law, in a
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manner which gives effect to the EU rights. As with the unfair
dismissal provisions, there is no express limitation on the scope of
the Working Time Regulations. Any limitation has to be implied, and
the implication can allow for the enforcement of EU rights.

54. The premise underlying this argument is that English law - and
in particular the Working Time Regulations - is the relevant
domestic law for giving effect to the directly effective right. In the
circumstances of this case, | think that is right, but it is important to
emphasise that this is not by virtue of the fact that the English court
is exercising jurisdiction (even if it exclusively has jurisdiction.) In
different circumstances foreign law might be the appropriate
domestic law to consider. Assume, for example, that the claimant
had a contract to drive in Austria and the proper law of the contract
was Austrian. He could still bring a claim in the English courts,
since the company is domiciled here, but the relevant body of law to
be applied would surely be Austrian law (although of course there
would need to be evidence about it.) Potentially it could be
significant whether it is English or Austrian law if, for example,
Austria had not transposed the rights conferred by the Directive into
their law, or if their domestic statute could not be construed so as to
give effect to the directly effective right.

55. However, i