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	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:04 January 2024



	Order Ref: ROW/3315315

	This Order is made under Section 257 of the Town and Country Planning Act 1990 and is known as the Wiltshire Council Hilperton 54 Diversion Order and Definitive Map and Statement Modification Order 2022.

	The Order is dated 23 August 2022 and proposes to divert the public right of way shown on the Order plan and described in the Order Schedule.

	There were four objections outstanding when Wiltshire Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Procedural Matters
A hearing into the Order was held on 21 November 2023 at the County Hall, Trowbridge. The hearing was held as a blended event with interested parties joining the hearing via an online platform. Interested parties who attended virtually, were able to confirm that they could hear the proceedings and were able to speak if they so wished.
The Main Issues
It is proposed that Public Footpath Hilperton 54 be diverted onto an alternative alignment. Since the Order is made under section 257 of the Town and Country Planning Act 1990 (the 1990 Act), if I am to confirm the Order, I must be satisfied that it is necessary to permanently divert the length of footpath in question (shown as A-F on the Order plan) onto the alternative line (shown as A-B-C-D-E-F on the Order plan) to enable development to be carried out in accordance with the planning permission granted. The procedure is only available if the consented works have not been substantially completed.
The merits of the planning permission granted for the development are not matters that are before me in respect of this Order Decision. However, the grant of planning permission does not mean that a public right of way will automatically be diverted. When considering whether or not to confirm the Order, the disadvantages or loss likely to arise as a result of the diversion of the way to members of the public generally, or to persons whose properties adjoin or are near the existing highway, should be weighed against the advantages of the proposed Order.
In short there are two issues that must be considered here. These legal tests, as outlined above, have been described by the Courts as “the necessity test” and “the merits test”. Confirmation of an Order requires that both are satisfied. 
Reasons
Whether the diversion of the path is necessary to allow development to be carried out in accordance with planning permission
On 30 June 2022, full planning permission for the construction of 187 dwellings with access, landscaping, drainage, public open space and all other associated infrastructure, at land at Elizabeth Way, Hilperton, was granted by Wiltshire Council. For the purpose of this decision, this is the relevant planning permission, and which directly relates to the land crossed by the footpath. The layout of the approved development shows that there would be garden spaces, estate roads, housing and an electricity substation on the existing line of Footpath Hilperton 54.
Section 257 of the 1990 Act provides for the diversion of a public right of way in order to enable development to be carried out for which planning permission has been granted. If the permitted development has progressed to the stage where it can be said to be substantially complete, then use of section 257 to effect the diversion would be inappropriate as it is a mechanism to enable development.
It was apparent from my site visit that the construction of houses or estate roads that would affect Footpath Hilperton 54, had yet to be commenced. At the hearing, Wiltshire Council confirmed that no works had commenced at the site, with the Applicant advising that some of the pre-commencement planning conditions attached to the relevant planning permission were currently in the process of being discharged. Consequently, I am satisfied that the approved development has not yet been substantially completed and that the planning permission, under which the development would take place, could not be fully implemented if the footpath were to be retained on its existing line.
I am therefore satisfied that the approved development would encroach onto the existing line of the footpath. Consequently, I conclude that it is necessary to divert the footpath to enable the approved development to be carried out in full.
The extent to which the diversion of the footpath would disadvantage members of the public generally or persons whose properties adjoin or are near to the footpath affected by the Order
The existing alignment of the footpath is over uneven land within an agricultural field. A mature hedgerow is located adjacent to almost the entire length of the existing footpath. The footpath is located close to existing residential development and adjacent to part of the B3105 Elizabeth Way carriageway. It was noted on my site visit that the existing footpath was narrow, appearing to provide a path of approximately one metre in width on the ground and which was available for use. Whereas there is no recorded width for Footpath Hilperton 54, it is proposed that the diverted footpath would have a recorded definitive width of two metres along its entire length.  
As explained at the Hearing, it is not my role to revisit the planning decision previously made by the Local Planning Authority. In this regard, whilst I acknowledge the objections and concerns raised regarding the loss of existing character of the path if the diversion were to be confirmed, the marked change in the character of the route, as a result of it passing through a new housing development, would have been known to the Local Planning Authority when it granted planning permission.
I acknowledge the desire of Objectors to retain the existing footpath on what is maintained to be a long-standing alignment. Concerns regarding the change in character, and the potential loss of views, would primarily be as a result of the approved development rather than as a result of the proposed diversion. The proposed diverted footpath would include passing through landscaped space within the approved development, and this would be in accordance with the guidance contained within the Department for the Environment, Food and Rural Affairs, Rights of Way Circular 1/09, whereby alternative alignments should avoid the use of estate roads, with preference being given to the use of made-up estate paths through landscaped or open space areas away from vehicular traffic.
In addition to objections put to me in respect of the effect on biodiversity, ecology and local bat behaviour and populations, significant concerns regarding the removal of the abovementioned mature hedgerow, which bounds the existing footpath to one side, have also been raised by objectors to the proposed diversion.
However, in those respects such matters would have fallen for consideration during the determination of the planning application by the Local Planning Authority. From the evidence it is clear that it is not the diversion of the existing footpath that has given rise to those concerns, but rather such matters arise from the development, and which specifically has provided approval for the removal of the aforementioned hedgerow. Consequently, irrespective of whether this Order is confirmed or not, permission to remove the hedgerow would still exist.
At the Hearing it was further put to me that, whilst it was conceded that it was not within my role to revisit the merits or otherwise of the relevant planning permission, the appointed Inspector could consider the position where matters, such as environmental and ecological impacts, had not been examined properly or fully as part of determining the planning application for the housing development. In those respects, in objection it was maintained that there was insufficient information available regarding the effect the removal of the hedgerow would have on ecology and biodiversity, and that a pre-commencement planning condition requiring submission and approval of a Landscape and Ecological Management Plan, attached to the relevant planning permission, had not been discharged.
I acknowledge the significant concerns of the Objectors with regard to these matters. Nonetheless, as noted above, the evidence before me confirms that no development at the site has taken place and that the Applicant is in the process of seeking to discharge the pre-commencement planning conditions in accordance with the requirements of the relevant planning permission. It is apparent that the granting of the planning permission allows for the removal of the hedgerow, and the Objectors’ above concerns would therefore be matters that fell for consideration of objections as part of determining the planning application. Consequently, such matters cannot be considered in respect of an application under section 257 of the 1990 Act and therefore fall outside the scope of this decision.
The proposed diversion would have an overall greater length, by approximately 
54 metres, when compared to the alignment of the existing footpath. Information provided by Objectors and Wiltshire Council at the hearing indicated that a majority of use of the existing footpath was for recreational purposes, including dog walking, with some use in respect of persons seeking to use the footpath in order to commute or reach another particular destination. It has been put to me that the additional length would cause substantial inconvenience to those with reduced mobility, the elderly as well as to those seeking to take a short cut in order to reach a particular destination.  
In consideration of the additional length when compared to the alignment of the existing footpath, I conclude that the limited increase in overall distance is unlikely to inconvenience users of the existing footpath in terms of recreational use. It is also noted that pedestrian footways within the approved development would enable a more direct route for those users where the additional distance, and subsequent time taken for the journey to a particular destination, would be disadvantageous. 
Furthermore, the proposal would result in the removal of an existing kissing gate, and, unlike the proposed diverted footpath, the existing footpath is an unsurfaced and uneven field path. The proposed diverted footpath would have a level, all weather surface, thereby providing an improvement for all users, including those with restricted mobility, when compared to the current position with the existing alignment of the footpath crossing uneven surfaces within the field.
Notwithstanding the above, concerns have been raised that in providing a new all weather surface, it may attract persons riding bicycles or scooters thereby putting recreational users at risk with regards safety, whilst also providing potential for increase in other forms of antisocial behaviour. 
In terms of these matters, given the potential increase in use of the path by future residents of the approved development and by reason of the additional passive surveillance provided by occupied dwellings therein, I do not find that the position or the provision of the wider surfaced footpath, would be likely to further encourage such behaviour when compared to the existing situation.
The proposed diverted footpath would be located closer to the B3105 Elizabeth Way carriageway than the existing path, and would cross over an access road within the approved development close to the junction between the access road and Elizabeth Way. As such, concerns have been raised that, as a result of the diversion, there would be significant disadvantages to the public in terms of safety and in terms of impact on health of users from additional noise and air pollution. 
I accept that there would be vehicular traffic for users of the footpath to contend with in respect of crossing over the access road into the approved development. Nonetheless, even in the event that the Order is not confirmed and Footpath Hilperton 54 remained on its current alignment, the approved layout of the development would still mean that the footpath would cross the access road, albeit elsewhere, within the approved housing development. It was further confirmed at the hearing, that additional measures, such as proposed signage, would improve safety for pedestrians crossing over the access road. 
Additionally, it should be borne in mind that, with agreement by the Highway Authority, the eventual adoption of the estate roads within the approved development will mean that carriageways and footways will be available for the public to use. A degree of personal risk assessment has to be undertaken whenever pedestrians have to traverse across a carriageway and, in light of the above, it would therefore be open to members of the public to choose a crossing point which they themselves consider offers them a safe onward journey.
In terms of potential additional noise pollution arising from the proposed diversion, whilst I acknowledge Objectors’ submissions in this regard, on my site visit traffic noise from the nearby Elizabeth Way could be clearly heard despite the presence of the abovementioned hedgerow. As noted above, the proposed diverted footpath would pass through a landscaped space, with the evidence confirming that the landscaped area would include provision of trees and shrubs, with that buffer being between thirteen and twenty-four metres wide and being subject to planning conditions requiring that dead, damaged or diseased trees be replaced within a specified time. Such measures would, in my view, sufficiently mitigate against the potential adverse effects of additional noise pollution impacts on users of the diverted footpath. 
Furthermore, there is no substantive evidence before me which indicates that by realigning the footpath closer to Elizabeth Way to the limited degree as proposed, that users would experience increased or unacceptable levels of air pollution. In that regard, it is apparent from the approved layout of the development that future occupiers of housing within the approved scheme would be in similar proximity to Elizabeth Way and, given that the approved layout provides for a Local Equipment Area for Play in an area adjacent to that road, matters such as adverse effects resulting from proximity to that road would have been found to be acceptable as part of determining the planning application.  
By reason of the separation distance, I do not find that the position or potential increased levels of use of the path would result in a greater perception, nor a greater level of, overlooking and unacceptable loss of privacy for residents of properties at Horse Road located north of the site. Furthermore, there is no substantive evidence before me to suggest that, by diverting the footpath in isolation, there would be a significant adverse effect on property values within the surrounding area. Consequently, I conclude that confirmation of the Order would not result in disadvantages or loss to people whose properties adjoin or are near the existing footpath.
Other Matters
In addition to the above matters, Objectors further put it to me that the layout of the approved development should be redesigned, and which would either allow for the existing footpath to remain on its current alignment or allow for the diverted footpath to be moved elsewhere within the proposed estate. However, my role is to consider the merits of the proposed diversion and the proposed diverted route as shown in the Order, and not to consider potential alternative proposals as favoured by Objectors. As confirmed above, matters concerning the merits of the planning permission are not before me to consider.
Conclusions
I have concluded that the diversion of Footpath Hilperton 54 is necessary to enable development to be undertaken in accordance with planning permission granted for the site. Furthermore, the alignment of the diversion through a landscaped area would be in accordance with the guidance described above. The proposed diverted footpath would have a greater width than the existing way. Whilst I acknowledge that the diversion would have a greater overall length and would result in the footpath being located closer to traffic on Elizabeth Way, the diverted path would remove an existing kissing gate and would provide a level, drained all weather surface thereby improving accessibility for all users.
For the reasons given above, I conclude that any disadvantages to the public generally, or to persons whose properties adjoin or are near the existing highway, arising from the diversion of the footpath would not be of such substance to outweigh the benefits of confirming the Order.  
Having regard to these and all other matters raised at the Hearing and within the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.

Mr A Spencer-Peet  
INSPECTOR
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Miss A Roberts		Definitive Map Officer

For the Applicant
 
Mr A Winter			Barratt Homes, Bristol Division 
Miss K Howe			Solicitor, DAC Beachcroft LLP
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Mr E Clark			Wiltshire Councillor for Hilperton Division
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Documents Submitted at Hearing 
1. Miss L Gwinnell’s Written Response to Applicant’s Statement of Case
2. Plan proposing alternative footpath diversion route submitted on behalf of 
Mr M Linham.


ORDER MAP - COPY NOT TO SCALE
[image: ORDER MAP]


https://www.gov.uk/planning-inspectorate



https://www.gov.uk/planning-inspectorate                          2
image1.png
| ?%3% The Planning Inspectorate




image2.emf

