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	Site visit made on 12 September 2023

	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 09 January 2024



	Order Ref: ROW/3313266

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Kent County Council (Restricted Byway AB27 at Tenterden) Definitive Map Modification Order 2021.

	The Order is dated 23 September 2021 and proposes to modify the Definitive Map and Statement for the area by amending the description of the restricted byway so as to clarify its width as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when Kent County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision
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Background and the Main Issue
1. The Order route runs from Smallhythe Road, at point A on the Order plan, in a generally southwest direction before turning in a southerly direction between points B-C-D-E. The Order route then runs in a west southwest direction between points E-F before turning in a generally southwest direction from point F to point H on the Order plan where the Order route connects with a public footpath.
2. Following consideration of a number of applications submitted under section 53(5) of the 1981 Act, given that the matters substantially involved the same evidence, Kent County Council as the Order Making Authority (the OMA), decided to determine all those applications at the same time. Following research and investigation, the OMA decided to make an Order to record a width along the Order route. However, the OMA declined to make an Order in respect of recording gates as limitations and as to the downgrading of the Order route, as well as another public right of way within the area, from restricted byways to footpaths. The OMA’s decision not to record gates as limitations and not to downgrade the status of the disputed routes, was subsequently appealed under Schedule 14 of the 1981 Act and determined by another Inspector.
3. This Order Decision concerns the application to amend the Definitive Map and Statement (the DMS) for the area by recording the width of Restricted Byway AB27. The criteria for confirmation of the Order are contained within Section 53(3)(c)(iii) of the 1981 Act which provides that the discovery of evidence which, when considered with all other relevant evidence available, shows (amongst other matters) that, on the balance of probabilities, any other particulars contained within the map and statement require modification.

4. The main issue concerns the width of the Restricted Byway AB27, shown between points A-B-C-D-E-F-G-H on the Order plan. There are no recorded widths for Restricted Byway AB27 within the DMS. As such, it is necessary for me to consider the width of the restricted byway in relation to the documentary evidence adduced. 
5. The OMA has put it to me that whilst the documentary evidence may not provide an exact width, or widths, the evidence does provide assistance in ascertaining the likely widths that were available when the route was deemed to have been dedicated to the public. In that regard, the OMA maintains that as there is no absolute proof of when public rights were dedicated, there can be no absolute proof of how wide the route was at that time. 
6. Consequently, the OMA made the Order to record widths along the route based on a number of factors to include: the date when the public rights were considered to have been dedicated over the route, boundary features that may have been present at the time, and details obtained from mapping and aerial photographs. The OMA supports confirmation of the Order subject to certain modifications in respect of: providing additional wording within the Schedule to the Order and which clarifies the description of certain sections of the Order route in conjunction with supplementary plans to accompany the Order plan, and amendments to grid references as included within the Order. 
7. In objection to the Order, it has been put to me by a landowner that they disagree with the OMA regarding when public rights on the Order route were dedicated, that use of details obtained from mapping cannot be relied upon in respect of widths and that they disagree with the widths stated in the Order as made. Furthermore, the objection raises concerns regarding the scale of the Order plan and the details contained thereon.
8. In addition to the above and following the OMA’s submission of the Order for confirmation, a representation was made by another landowner, and which broadly agrees with the OMA’s conclusions regarding the widths of the Order route to be recorded within the DMS. However, the representation raises concerns regarding the exact width of the route at certain points and proposes that further modifications are required in those respects.
Reasons
Evidence
I have been provided with copies of a number of maps, photographs and declarations. The earliest document that is before me is the Mudge-Faden Map of Kent (1801), and which shows a feature, bounded on both sides and uncoloured, that corresponds with the alignment of the Order route. 
The provided copies of the Tenterden Tithe Map from circa 1843 show the Order route as a feature. The Tithe map records also appear to depict that part of the feature that corresponds with the Order route between points A-B, is appreciably wider than for that part of the feature which corresponds with the Order route shown between points B-C-D-E-F on the Order plan. 
In terms of Ordnance Survey maps (OS Map), the County Series First Edition OS Map (1871 – 1890) shows the Order route as a clearly defined way, being enclosed on both sides between points A-B-C. Between points C-D, the First Edition OS Map shows the way enclosed only on its western side. The remainder of the defined way, between points E-F-G-H, is shown enclosed on both sides. 
The Second Edition OS Map (1897-1900) shows the Order route depicted in a very similar manner to that as shown on the First Edition OS Map as described above. However, the provided copy of this OS Map does not show the area to the south of Morghew House, and so a comparison with the First Edition OS Map for that area is not possible. The Third Edition OS Map (1907-1923) also shows the Order route depicted in a very similar manner to that as shown on the First Edition OS Map. 
Further to the above, I have also been provided with extracts of the Six Inch County Series (1876), the Twenty Five Inch County Series (1908) and the Six Inch County Series (1947) OS Maps. The provided extracts show the area around Morghew House, equating to the area between points B-C-D-E-F shown on the Order plan. Those extracts are consistent in terms of showing the way between points B-C on the Order plan as being enclosed on both sides with that section of the way that would correspond with the way between points C-D being enclosed only on its western side. These OS maps show the section of the Order route between points D-E as an unenclosed trackway.
An extract from the 1974 Metric Series OS Map shows the Order route between points B-C as enclosed on both sides. However, between points C-D the way is enclosed on its eastern side with a depiction of a drain bounding the western side of that section. The 1974 OS Map extract also shows the way between points 
D-E-F as an unenclosed track.
Copies of the 1961, 1970 and 1980 Metric Series OS Maps show the entire Order route as a feature. The 1961 OS Map shows the way between points A-B-C-D and between points F-G-H as being enclosed on both sides, with the track between points D-E-F appearing to be unenclosed. The later 1970 and 1980 OS Maps also  depict a drain feature on the western side of the way between points C-D.
Finance Act 1910 maps and field books have been provided. Those records used the Third Edition OS map (1907-1923) as a base map and show the section of the Order route between points A-B-C as uncoloured, with the remainder of the Order route between points C-D-E-F-G-H being shown within hereditaments for which deductions for public right of way or user have been claimed. The latter is suggestive of the existence of public rights of way being of the same status for the route’s continuation between points A-B-C on the Order plan. 
Ground level photographs of sections of the Order route have been provided. These photographs may show the existence of features on the ground, and particular use by persons, at the time they were obtained. While they may assist me in building a picture of the situation on the ground at the time they were taken, these images do not provide evidence of the width of the Order route. I have also been provided with a series of aerial photographs taken between 1946 and 2013 which show the potential position of gates along the Order route and whilst these may not assist with precisely determining what the width of the route should be at any given points, they do assist in providing context in terms of where the route narrowed or widened.

Two statutory declarations provided by local residents predominantly concern the existence and status of the Order route. However, both declarations provide some comments with regards to the width of sections of the Order route after the 
late 1930s. In that regard both describe the way being wider where it connected with Smallhythe Road, with one describing that section comprising a surfaced area and grassed verges with trees being of an ’ordinary road width’ and with fences beyond. Furthermore, both declarations include comments to the effect that between the junction with Smallhythe Road and Morghew House, verges were used when vehicles met other vehicles or walkers using the route. The two statutory declarations also provide that the route narrowed after passing Morghew House before then widening again.
Conclusions on the Evidence
The main parties have referred me to the abovementioned appeal against the OMA’s decision not to record gates as limitations and not to downgrade the status of the Order route, and specifically to the finding within that appeal decision that states, “Although a specific date when public rights were dedicated cannot be proven, I find, on the balance of probability in the absence of cogent evidence to the contrary, that public rights for the majority of the route AB27 did not exist prior to 1910 and for the section … [A-B-C on the Order plan] … prior to 1929”.
The Council’s report to the committee was made prior to the issue of the abovementioned appeal decision and, whilst the OMA does not necessarily disagree with the Inspector’s conclusions regarding when public rights were dedicated over the Order route, the OMA considers that it is likely that public rights had been dedicated around the time of the Tithe map 1843. Nonetheless, the OMA maintains that even when taking into consideration the conclusions of the aforementioned appeal decision, there is consistency in terms of the physical depiction of the route on the OS maps over the years, with the layout of the route not having changed significantly from the time the Tithe map was produced, up until the production of the Third Edition OS map (1907-1923) which was the base mapping used for the Finance Act 1910 maps.
The evidence before me confirms that the Order route was previously classified as a Road Used as a Public Path (the RUPP) on the First Definitive Map (Relevant date being 1 December 1952) and that subsequently, subject to section 47 of the Countryside and Rights of Way Act 2000, the RUPP was then shown as a restricted byway. 
There does not appear to be any dispute that the OMA, in its capacity as Highways Authority, did not maintain RUPPs prior to their redesignation to restricted byways and that the metalled surface on the Order route which was laid down sometime after public rights had come into existence, was done so privately and not at the public’s expense. Consequently, the made up surface on the Order route may or may not be the same width as the extent over which use by the public has been enjoyed and, consequently, the public may not necessarily be confined to using the made up width as exists on the ground.
As such, and in light of the above noted consistencies in the depiction of the Order route on OS Maps, the OMA considered it was a logical methodology to determine the width of the Order route by scaling off measurements taken from the First (1871-1890) and Third (1907-1923) Edition OS Maps, giving preference to the Third Edition OS Maps where there were any differences, and essentially using the boundary to boundary principle. The OMA accepts that the boundary to boundary principle only applies provided that boundary features were laid out by reference to the highway. In that regard, the OMA contends that there is not a clear answer as to whether or not features were laid out by reference to the highway.
However, in objection to the Order, it has been put to me that the date at which public rights had been dedicated on the Order route should be as has been decided in the abovementioned appeal decision, and that the boundary fences which the OMA has relied upon were in place for a significant period of time before any public rights of way had been established. It is therefore maintained that the boundaries were not set out with reference to the highway and, consequently, the boundary to boundary principle cannot apply here. 
In that regard, the Objector contends that the Tithe map is clear evidence that the physical boundaries along that section which corresponds with points A-B-C on the Order plan, were laid out at least sixty years prior to any suggestion that public rights were dedicated over any part of the Order route, and that the same would apply to the western boundary between points C-D. Furthermore, it is maintained that this position is confirmed by evidence in the form of the 1871 OS Map. It has been also put to me that later OS Maps confirm that no physical boundaries were provided between points C-D until after the public right of way came into existence, with the first physical changes being the provision of ditches to the side of the track, and that there is no suggestion that the public habitually used the land between the track and the ditches.
Nonetheless, the OMA considers that the boundary to boundary principle could still apply if the public had the use of the full width of the way when public rights were dedicated. In this instance, the OMA contends that there is no evidence to suggest the public did not use the full width between the boundaries. Notwithstanding that, a representation has been made which maintains that there is evidence, in the form of the previous presence of cattle grids across what was a carriageway highway at locations which correspond with point D and point F on the Order plan, and which demonstrates that the land between the boundaries was used freely by the public.
The submissions indicate that the cattle grids as referred to me were installed circa 1971, if not earlier, and that as the public on foot could not cross them, users would bypass them by using the verge to either side. In that respect, it has been put to me that the landowner must have considered the width of the highway to include the grass verges along the way generally. 
I acknowledge the objector’s submissions with regards to the rebuttable boundary to boundary presumption and have noted the cited caselaw. However, it does not appear that a specific date when public rights over the route were dedicated can be proven and, irrespective of the above described previous finding that public rights for the majority of the route did not exist prior to 1910, it is noted that the full width between the boundaries has been available for people to use since at least the time of the Tithe Map (1843). As such, whenever the public acquired the rights, people have been able to use the width between the boundaries as depicted on maps and including the Third Edition OS Map (1907-1923). Consequently, in the absence of any evidence to displace the presumption, the boundary to boundary principle applies.
Furthermore, and although a specific date when public rights over the route were dedicated cannot be proven, the physical layout of the Order route has not changed significantly between the time of the Tithe Map (1843) and the Third Edition OS map (1907-1923). The Third Edition OS map would have been published following an accurate survey of the physical features present at the date of the survey and as noted above, this edition was used as the base mapping for the Finance Act (1910) map. As such, it would be reasonable and appropriate to scale up from the Third Edition OS map (1907 -1923) given the reliable nature of the details contained thereon.
In addition to the above, I find that recently obtained on ground survey measurements would only assist in determining the width of the way if such information was supported by documentary evidence and, in light of the above conclusion that it is reasonable in these circumstances to scale off measurements from OS maps in order to define the width of the Order route, it has not been necessary for me to consider whether the principle of a “reasonable width” should be applied in this instance.
Notwithstanding the above, given that the evidence provides that the width of the Order route varies along its length, it is necessary to consider the scaled off measurements provided by the OMA in order to precisely define the width that is to be applied within the DMS to the different sections of the route. In that regard, the OMA proposes that the Order as made be modified through the inclusion of additional wording describing particular sections of the route, that certain grid references given in the Order should be amended, and further suggests that a number of supplementary plans accompany the modified Order.
The OMA states that from scaling off the OS maps provides an average width between points A-B on the Order plan of 8.5 metres which, it is maintained, is consistent with the abovementioned description of this section of the route being “an ordinary road width”. I note that a representation has been made to the effect that the width for the section between points A-B would be better defined by reference to existing fencing and which would provide a width of 9.2 metres. However, there does not appear to be any substantive evidence before me as to when that fencing was erected and, as such, whether it has been moved significantly since the production of the Third Edition OS map. In that regard, and by reason of the consistencies in mapping over a significant period of time, I therefore find it reasonable to scale off from that mapping and not to rely on recently obtained on ground measurements between the existing fences for this section of the Order route. 
For the section of the Order route between points B-C the OMA states that, from scaling off from the OS maps, the average width of the way is 7.5 metres. For the section between points C-D, the OS maps have consistently shown the way as enclosed on its western side. The OMA states that from scaling off from the maps, provides an average width between points C-D of 5.1 metres. The narrowing of the way for this section of the route would be consistent with the comments made in the provided statutory declarations and would reflect the noticeable change in width as depicted on the Tithe map and on the First, Second and Third Edition OS maps.


As noted above, the mapping shows that the route between points D-E-F as unenclosed and narrower than for the section of the route shown between points 
A-B-C-D. The narrowing of the way between points D-E-F as shown on the mapping is consistent with the description provided within the statutory declarations. 
The OMA states that, when scaling off the Third Edition OS map, the width of the way at point D is 4.6 metres. Further, the OMA states that where the unenclosed route passes in front of Morghew House, the scaled off measurements provide a width of 3.1 metres between points D-E and increasing to a width of 6.2 metres at point F on the Order plan.
However, the submitted representation raises concerns regarding the width to be applied between points D-E-F and specifically in relation to the position of point D and point E as shown on the Order plan.
As I observed on my visit, at point D there was a cattlegrid with posts to either side. A gate was in position hanging from the southernmost of these posts. I note that the representation considers that point D could be better defined as being located between the southernmost gates and has provided a suggested modification to the grid reference to be included within the Order schedule. However, in that respect I find that the points given on the Order plan should not reflect the position of existing structures such as these gateposts, but rather should reflect the position where the width of the way changes as scaled up from the relevant OS map. Furthermore, whilst I acknowledge that it is difficult to ascertain the changes in width of the way before, at and after point D from the Order plan, in the event that the Order is confirmed, a modification could be applied to the Order Schedule which refers to the width as being as shown on a reliable source of mapping, such as OS maps.
In terms of the position of point E, the representation maintains that there are significant differences between the 3.1 metre width of the route as described and shown within the Order, to that as shown on older OS mapping. In that respect, it has been put to me that when scaled up from the 1871 OS map the width of the route at point E is 6.4 metres, and when scaled off the 1908 OS map the width of the route at point E is 7.5 metres. Consequently, it is the Representor’s contention that the grid reference coordinates for point E given on the Order should be amended to define a location to the northeast, maintaining that that location would reflect the position of where the width of the route changes as shown on the 1908 OS map. 
However, whilst I acknowledge those submissions, for the reasons given above I find that it is reasonable to determine the width of the Order route by scaling up from the Third Edition OS Map (1907-1923). As such, preference should be given to the measurements taken from the Third Edition OS map and should not therefore be taken from the 1908 OS map as put to me. Consequently, it is not necessary to amend the grid reference coordinates as shown within the Order for point E. 
For the section of the Order route between points F-G-H, OS maps have consistently shown the way enclosed on both sides. The OMA states that between points F-G the scaled off measurements provide an average of 7 metres width, with the scaled off measurements between boundary features for section G-H on the Order plan providing an average width of 4.7 metres.
In these circumstances and for the reasons given above, I conclude that the approach taken by the OMA to define the changing widths of the Order route by reference to scaling off from the abovementioned Third Edition OS map is reasonable. 
However as noted above, for the sections of the Order route between points A-B-C-D and between points F-G-H, the OMA has calculated an “average width” from the scaled up measurements taken from the relevant OS map, and has incorporated that “average width” as a specific width within the Order as made, with clarification being provided by supplementary plans.
In that respect, in order to allow for effective management of the rights of way network and effective management of the land over which the rights of way pass, it is necessary to record widths of routes as accurately as possible. Following my request, the OMA has provided supplementary plans to include shading showing the width of the way for various sections of the Order route. 
However, I have not been provided with shaded plans showing the Order route fully between points F-G-H. Additionally, the varying widths shown on the submitted supplementary plans would not accord with the specific defined width as included within the Order Schedule and would provide little assistance in helping to define the width along particular sections of the Order route. Furthermore, the Order as made records three separate widths for the grid refence given for point D on the Order plan, with the submitted shaded supplementary plan providing no further assistance in determining the width of the way at point D.
In this instance it appears from the evidence before me that the width of the way varies frequently along its length. As such and in order to provide clarity and certainty to landowners and future users of the way, I conclude that the width of the Order route should be made with reference to the Third Edition OS Map (1907-1923) which is a reliable source of mapping. I therefore propose to modify the Order by defining the width of the entire Order route by reference to the Third Edition OS Map (1907-1923).
Modifications Proposed by the OMA
The OMA has recommended a number of modifications to the Order as made. In the first instance, the OMA proposes modifications which correct the grid reference given for point A on the Order plan, with further clarification of the position of point D on the Order plan by application of a ten digit grid reference to replace the eight digit reference as included in the Order schedule. In that regard, I find that it is necessary to amend the grid references stated in the Order so as to provide greater clarity for users and the landowners.
Further modifications are proposed to include wording which refers to supplementary plans. For the reasons given above, I do not find reference should be made to these supplementary plans within the Order schedule. Whilst I note that alternative supplementary plans have also been provided by the Representor, those plans include additional details of lines taken from a range of map sources and which, in my view, would confuse those who referred to them as to which lines depict the width and alignment of the Order route.

Further to the above, the OMA has also suggested modifications to the wording included within the Order schedule which it considers should contain greater detail by reference to certain features such as fences and a drainage system. However, in my view such additional wording is unnecessary given that the Order plan and wording in the schedule would be sufficient to allow users to ascertain the extent of the right of way across the Order route. I therefore do not propose to modify the Order in those respects.     
Conclusion
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be proposed for confirmation with modifications.
Formal Decision
9. I propose to confirm the Order subject to the following modifications:
· Delete all the text after “The width of Restricted Byway is recorded as follows:” in Part II of the Order Schedule and insert:
“From its connection with Small Hythe Road (B2082) at point A on the Order plan (Grid Reference: NGR TQ 8840 3273), via point B on the Order plan (Grid Reference: NGR TQ 8830 3259), via point C on the Order plan (Grid Reference: NGR TQ 8832 3246), via point D on the Order plan (Grid Reference: NGR TQ 88354 32277), via point E on the Order pan (Grid Reference: NGR TQ 8834 3216), via point F on the Order plan (Grid Reference: NGR TQ 8833 3215), via point G on the Order plan (Grid Reference: NGR TQ 8809 3202), to point H on the Order plan (Grid Reference: NGR TQ 8755 3177), a width as shown on the Third Edition Ordnance Survey Map (1907-1923).
Connections – Connections are unchanged.” 
10. Since the confirmed Order would affect land not affected by the Order as submitted, I am required, by reason of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.

Mr A Spencer-Peet   
INSPECTOR
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