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	Site visit made on 1 November 2022

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 05 January 2024



	Order Ref: ROW/3278506

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Norfolk County Council (Witton and Honing) Modification Order 2020.

	The Order is dated 21 February 2020 and proposes to modify the Definitive Map and Statement (‘DMS’) for the area by adding a restricted byway between Kitling’s Beck Road and the north end of Honing Footpath No. 7, as shown on the Order Map and described in the Order Schedule.

	There was one objection outstanding when Norfolk County Council (NCC) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.
In accordance with Paragraph 8(2) of Schedule 15 to the 1981 Act notice has been given of the proposal to confirm the Order with modifications.

	
Summary of Decision: The Order is confirmed subject to modifications set out in the Formal Decision of the Interim Decision dated 1 November 2022.
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Procedural Matters
This decision should be read in conjunction with the Interim Order Decision (“ID”) dated 1 November 2022, with the numbers in square brackets representing particular paragraphs in the ID. The ID proposed to confirm the Order with a modification of the status of Order route from a restricted byway to a public footpath.
One duly made objection was received to the proposed modification. A further objection was submitted out of time. In addition, a representation was received in support of the proposed modification from the original objector to confirmation of the Order. I have considered the objections and the representation in reaching this decision.
In this decision I shall, for consistency, refer to the objectors to the proposed modification as ‘supporters’, as they support the Order as made by NCC. I shall continue to refer to the original objectors to confirmation of the Order as ‘objectors’. 
In the absence of new evidence or argument, it is not open to me at this stage to simply re-interpret the original evidence.
The Main Issues
The main issues are set out in the ID. The issue now before me is whether there is any new evidence or argument sufficient to justify a departure from the findings of the ID. In undertaking that review it will be necessary to consider any such new evidence or argument alongside that available to me when writing the ID.
The Order seeks to record the Order route as a restricted byway. The ID proposes to modify the Order so as to record the Order route with the status of a footpath. Accordingly, the principal issue before me is whether the evidence demonstrates, on a balance of probabilities, that the Order route should be recorded as a restricted byway, as a footpath, or with some other status.
Reasons
There is only one piece of direct evidence that has been introduced at this stage and which was therefore not before me when I made the ID. That is Bartholomew’s Map. The supporters’ submissions also seek to address some elements of the original evidence in greater depth and in particular have submitted material in relation to the significance of stone crosses and ancient parish boundaries.
I do not propose in this decision to rehearse my comments and findings on the original evidence, as these are fully set out in the ID. I shall attempt to address only points which arise from the new evidence and new submissions before me. 
It is the supporters’ underlying premise that the Order route is a remnant section of a road that led from point A to the parish of Honing and that this road is an ancient vehicular highway. I shall address this proposition later in my conclusions.
Faden’s Map (1797) 
Although this was considered in evidence for the ID, the supporters draw attention to the depiction of the Order route as a cross road. Faden’s map shows only two types of route, Great Roads and Cross Roads. Only one section of a ‘Great Road’ is shown on the map extract relied upon by the supporters. All other routes are shown as cross roads and these include routes which have no current recorded public status, cul-de-sacs and field entrances. I have referred to a number of these in the ID. Whilst this is evidence of the physical existence of the route, the lack of sophistication in the depiction of routes makes it difficult to place significant weight on this in determining status. 
The Stone Cross
The supporters have provided additional evidence about the significance of stone crosses generally, but no direct evidence in relation to this particular cross. I too looked carefully for it on my site visit but likewise could find no trace of it. Whilst accepting that such crosses could have been erected for a variety of purposes, I do not consider this evidence helps in my assessment of the status of the Order route. The place where the cross is shown on the maps to have been located is in any event publicly accessible from FP7.
Inclosure Award and Map
The supporters note that the Order route is described in the Award as an ‘ancient lane’. I note this contrasts with the description of another route as a ‘public road’.
Tithe records
There is no new evidence in relation to the tithe maps and awards. In the ID I acknowledged the inclusion of the Order route in the Apportionment schedule of public roads, and I recognised that some weight must be given to this, but also that I am required to have regard to the purpose of the tithe documentation and the weight that can be given must be tempered accordingly. 
The supporters provide a significant amount of contextual evidence concerning the historical development and importance of manorial and parish boundaries, and the possible implications of such a boundary being in the middle of a road. Whilst interesting, I do not find this evidence provides direct assistance in understanding the status of the specific Order route in question.
My attention is drawn to the depiction on the Honing Tithe Map of a route south from point B which is described as a ‘Driftway’. As a driftway would not carry vehicular rights, this suggests that if, at that time, the Order route had been a vehicular highway, it would have been a cul-de-sac, terminating at B.
The supporters address the issue of the Order route having different names on the Honing and Witton Tithe Maps. In the ID I commented on this discrepancy. I recognise that it is not uncommon for a road to have a different name in different places, the example given by the supporters being that a road from Brighton to London may be called Brighton Road in London but called London Road in Brighton. In my experience that is a familiar, and understandable scenario, but it is different to the situation here, where the same piece of road (rather than the different ends of the road) is called by two different names. I find that a more unusual situation, but it is not a matter to which I attribute any significant weight one way or the other.
OS Boundary Remark Book
I am asked to consider a suggestion (based on an apparent phonetic similarity in names) that the meresman for Honing, George Gaze Senior, may have been the owner of Gedge’s Farm and for that reason it is unlikely that he would have allowed only part of the farm access to be recorded as private if the whole of it (including the Order route) was private. In my judgement this argument is based on pure speculation and cannot be given evidential weight. 
The supporters invite me to draw an inference from the fact that the spur from the Order route to Gedge’s Farm is described as a “Private Road”, and the Order route is not so annotated. The suggested inference is that the failure to apply the same description to the Order route must suggest that the Order route was considered to be a public road. In my judgement this does not provide evidence of any substance as to the status of the Order route itself. I also note that the spur described as a private road in the Boundary Remark Book is shown on Faden’s, Bryant’s and Bartholomew’s maps and the Honing Tithe map in the same manner as the Order route.
The supporters rely upon the annotation of the Order route ‘From North Walsham’. I accept this may be suggestive of a public through route, but not of the status of that route. The Boundary Remark Book is not dated but cannot pre-date 1841 and it is said that it is likely to have been produced in the late 1860’s or early 1870’s. At that time other evidence (Bryant’s Map, the Tithe maps and OS mapping) demonstrates that there was no vehicular through route south of point B. Hence the annotation can only refer to a vehicular route beginning no further south than point B (and thus a cul-de-sac rather than a through route), or to a route with some status less than vehicular. A pedestrian through route is available using FP7. 


Finance Act 1910
In the ID I referred to the evidence of the Finance Act map as perplexing. The supporters seek to address my concerns by suggesting the explanation for the differential treatment of two sections of the Order route is to be found in the ownership of the adjoining parcels of land. Where the adjoining lands are in the same ownership, the Order route is retained within the taxable hereditament, but where the lands are in different ownership, the Order route is excluded.
I accept this is an explanation which fits the facts, but I am less clear how this assists an understanding of the perceived status of the Order route. I recognise that the most common reason for a road to be shown excluded from taxable hereditaments is that it was a public road, but the same approach was sometimes taken to the treatment of an occupation road used to access lands in different ownerships. It seems to me that the treatment of the northern section of the Order route, where it adjoins lands in different ownership and is shown uncoloured, is equally consistent with that approach. The fact that the southern section, where the adjoining lands are in common ownership, is shown within a taxable hereditament would be unusual if the Order route was considered a vehicular highway.
Bartholomew’s Map 1903
This map was not available to me at the time of the ID. It depicts the Order route and also shows, in the same manner, a route east from point B connecting with the public highway, and a route west from point B giving access to River Farm, neither of which are currently recorded with any public status.
The supporter states that the Order route is shown as a “Secondary Road (Good)”. That is not my interpretation of the map and key. The Order route is shown uncoloured, indicating an “inferior” road, “not to be recommended to cyclists”.
The fact that the map includes the route between B and the highway, which is not a public right of way of any description and, so far as I am aware, is not the subject of an application for a modification order, brings into question the reliability of the evidence that can be taken from this and the weight I can attach to it.
Maintenance
In the ID I commented on the absence of any evidence of public expenditure on maintenance of the Order route. The supporters ask, “why should it have been [publicly maintainable] and continue to be?”.  It is the supporters’ case that the Order route is a remnant part of an ancient vehicular highway that has been in existence since at least the later part of the eighteenth century. As a general rule, vehicular highways in existence prior to the Highways Act 1835 (sometimes known as ancient highways) are maintainable at public expense. If the supporters’ premise were correct, the Order route would be an ancient highway, and thus maintainable at public expense.
I accept that the obligation to maintain a road does not necessarily mean that maintenance was actually carried out. However, as a cul-de-sac vehicular route, it seems likely that the only reason for vehicular use would have been to access adjacent lands. It would have been to the benefit of the owners of the land served by the road for it to be maintained at public expense, in which case some evidence of maintenance might be expected. It is not however a point which carries significant weight. 
Cul-de-sac
In the ID I discussed the relevance of the Order route being a vehicular cul-de-sac. The supporters argue that the Order route is a cul-de-sac because it is the remnant part of what was at one time a through route to Honing via the stone cross. On that basis it is argued that the cul-de-sac is explained.
Followed to a logical conclusion, the supporters’ argument should result in a claim to record as a vehicular highway the whole of the through route depicted on Faden’s map. The maxim once a highway, always a highway would necessarily mean that the route south of point B has retained the status of a vehicular highway. There is no evidence of stopping up or diversion. That is however not the application that has been made, and if it had, it seems to me that the evidence before me would be insufficient to confirm an order to that effect. 
Returning to the supporters’ premise, the only direct evidence to support it is Faden’s map. No subsequent evidence supports the proposition as all later documents show either a route which terminates before reaching the highway at Honing, or a route of a different status (driftway or footpath) or no route. 
I have commented on the weight that I am able to place on Faden’s map. I do not accept, on a balance of probability, that the evidence is sufficient to satisfy me that the supporters’ premise is sustainable.  Accordingly, I must reach a conclusion on the basis that the existence of Order route as a vehicular cul-de-sac cannot be explained by the historical evidence and the considerations I referred to in the ID remain. The only logical explanation for vehicular use of the Order route is to provide access to adjoining land and property. Such use would be in the nature of use of a private right of way. 
Conclusions
Bartholomew’s map is new evidence but for the reasons given this does not add evidence of any, or any significant weight to my deliberation. 
The commentary on the relevance of stone crosses and on the historical development of public roads relates to issues dealt with in evidence before me at the ID stage and nothing that is put forward at this stage advances the issues materially.
My task is to assess whether any evidence or argument put forward at this stage, when considered together with the evidence detailed in the ID, justifies a different conclusion being reached. The standard of proof to be applied to the evidence is a balance of probabilities.
This decision is to be read in conjunction with the ID. For the reasons set out above I find that there is insufficient new evidence or argument to cause me to change the conclusions reached in the ID
Having regard to these and all other matters raised, I conclude that the Order should be confirmed with the modifications detailed in the ID.


Formal Decision
The Order is confirmed subject to the modifications detailed in the ID.

Nigel Farthing		
Inspector
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