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	Appeal Decision 

	by Ian Radcliffe BSc(Hons) MRTPI MCIEH DMS

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 20 December 2023


Appeal Ref: ROW/3311109
This appeal is made under Section 53 (5) and Paragraph 4 (1) of Schedule 14 of the 
Wildlife and Countryside Act 1981 against the decision of Derbyshire County Council (‘the Council’) not to make an Order under section 53 (2) of that Act.
The application dated 18 March 2020 was refused by the Council on 21 October 2022.
The appellant, Joanne Mee, claims that the appeal route (Public Footpath 84 (now Public Footpath 164)) in Heanor and Loscoe should be deleted from the definitive map and statement for the area, and a public footpath be added to the definitive map and statement for the area from the point by the back edge of the highway between 57 and 59 Laceyfields Road to the point by the back edge of the highway between 2 Avocet Close and 39 Woodbridge Close.
Summary of Decision: The appeal is dismissed.
	[bookmark: bmk_Decisions][bookmark: bmk_Conditions]


Preliminary Matters
I have been directed by the Secretary of State for Environment, Food and Rural Affairs to determine this appeal under Section 53(5) and Paragraph 4(1) of Schedule 14 of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) on the basis of the papers submitted with this case.
I have not visited the site, but I am satisfied I can make my decision without the need to do so. In writing my decision I have found it convenient to refer to a plan provided by Derbyshire County Council (“the Council”) which shows the appeal routes (attached to this decision as Appendix A).  The definitive footpath is shown from point A, on Laceyfields Road to point B on Avocet Close. Prior to the development of Avocet Close approximately 15 years ago, this route was shown on the definitive map as following the line ABCD.  The claimed footpath is shown between point G enclosed by 57 and 59 Laceyfields Road and point F enclosed by 2 Avocet Close and 39 Woodbridge Close.  
In reaching my decision I have taken into account the submissions from the appellant, the Council, the owners of the land across which the modified footpath would pass, local residents and others who have made representations.
Main Issue
The main issue in this appeal is whether Footpath 84 (ABCD) (now Public Footpath 164 (AB)) was added to the Definitive Map and Statement  (DMS) in error and the public footpath should follow an alignment to the east (GF). In considering the evidence, and in view of the legal framework detailed below, my starting point is that the footpath shown on the definitive map is presumed to exist.  It is for those contending a mistake has been made to provide evidence which demonstrates that, on a balance of probability, no public right of way existed over this route when it was added to the definitive map.
Legal Framework
The application was made under Section 53(2) of the 1981 Act which requires the surveying authority to keep their DMS under continuous review, and to modify them upon the occurrence of specific events cited in section 53(3).
[bookmark: _Hlk147239819]Section 53(3)(c)(iii) of the 1981 Act specifies that a Modification Order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that there is no public right of way over land shown in the map and statement as a highway of any description, or that any other particulars contained in the map and statement require modification.
Guidance contained in the Department for Environment, Food and Rural Affairs, Rights of Way Circular 1/09, Version 2 October 2009, paragraph 4.33 provides that “The evidence needed to remove what is shown as a public right from such an authoritative record as the DMS … will need to fulfil certain stringent requirements.  These are that: 
· the evidence must be new – an order to remove a right of way cannot be founded simply on the re-examination of evidence known at the time the definitive map was surveyed and made.
· the evidence must be of sufficient substance to displace the presumption that the definitive map is correct.
· the evidence must be cogent.” 
In considering the evidence, I also have regard to the judgement in Trevelyan v Secretary of State for the Environment, Transport and the Regions [2001] (Trevelyan) and in particular to the following statement by Lord Phillips M.R.,       ‘Where the Secretary of State or an inspector appointed by him has to consider whether a right of way that is marked on a definitive map in fact exists, he must start with an initial presumption that it does.  If there were no evidence which made it reasonably arguable that such a right of way existed, it should not have been marked on the map.  In the absence of evidence to the contrary, it should be assumed that the proper procedures were followed and thus such evidence existed.  At the end of the day, when all the evidence has been considered, the standard of proof required to justify a finding that no right of way exists is no more than the balance of probabilities.  But evidence of some substance must be put into the balance, if it is to outweigh the initial presumption that the right of way exists.’
Section 53(3)(c)(i) specifies that an order should be made on the discovery of evidence which, when considered with all other relevant evidence available, shows that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates. The DMS is a minimum record of public rights and does not preclude the existence of other rights that are currently unrecorded. 
It is the discovery of evidence by the surveying authority which engages the provisions of section 53 (3) of the 1981 Act and the ‘events’ specified in section 53 (3) (c) of the Act. Evidence can be discovered by the surveying authority or evidence can be discovered by a third party (such as the appellant) and provided to the surveying authority for its consideration. In R v SSE ex parte Simms and Burrows [1990], Mayhew v SSE [1992] [1993], Kotarski v SSEFRA & Devon CC [2010] and Roxlena Ltd, R(On the Application Of) v Cumbria County Council [2019], the Courts have examined what the ‘discovery of evidence’ entails. 
If the surveying authority have ‘discovered’ evidence, then the question arises as to whether it can be concluded that a public right of way subsists or can be reasonably alleged to subsist. 
[bookmark: _Hlk131151552]In relation to an application made under section 53(3)(c)(i), as made clear by the High Court in R v SSE ex parte Bagshaw and Norton [1994] (‘Bagshaw and Norton’), this involves two tests: 
Test A - Does a right of way subsist on the balance of probabilities? 
[bookmark: _Hlk122442284]Test B - Is it reasonable to allege that a right of way subsists? For this possibility to exist, it will be necessary to show that a reasonable person, having considered all the relevant evidence available, could reasonably allege that a right of way subsists. If either of the tests is met Bagshaw and Norton held that a Modification Order should be made.
[bookmark: _Hlk122443363]In relation to Test B, the Court of Appeal recognised in the case of R v SSW ex parte Emery [1996,1998] (‘Emery’) that there may be instances where conflicting evidence is presented at the schedule 14 stage. In Emery, Roche L J held that "…The problem arises where there is conflicting evidence…In approaching such cases, the authority and the Secretary of State must bear in mind that an order…made following a Schedule 14 procedure still leaves both the applicant and objectors with the ability to object to the order under Schedule 15 when conflicting evidence can be heard and those issues determined following a public inquiry."
I shall also consider the user evidence provided against the requirements of Section 31(1) of the Highways Act 1980 (“the 1980 Act”) which provides that “Where a way over any land, other than a way of such a character that use of it by the public could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it” and Section 31(2), that “The period of 20 years referred to in subsection (1) above is to be calculated retrospectively from the date when the right of the public to use the way is brought into question, whether by a notice … or otherwise”. 
Section 53(3)(b) of the 1981 Act requires that an order be made on the expiration of any period such that the enjoyment by the public of the way during that period raises a presumption that the way has been dedicated as a public path.  
The question of dedication may also be examined in the context of common law.  At common law a right of way may be created through expressed or implied dedication and acceptance.  The onus of proof is on the claimant to show that the landowner, who must have the capacity to dedicate, intended to dedicate a public right of way; or that public use has gone on for so long that it could be inferred; or that the landowner was aware of and acquiesced in public use.  Use of the claimed way by the public must be as of right (without force, stealth or permission) however, there is no fixed period of use, and depending on the facts of the case, may range from a few years to several decades.  There is no particular date from which use must be calculated retrospectively.
The evidence that has been submitted at application and appeal stage by the appellant is essentially documentary evidence. Interested parties have provided some information regarding use of the alignment recorded on the current DMS and to a far more limited extent the alignment sought to the east.
Reasons
The appeal concerns the modification of the alignment of Public Footpath No. 84 (now Public Footpath No. 160) from AB to GF as shown on the plan in Appendix A to this decision. The current route of the public footpath starts on Laceyfields Road between Nos 51 and 53 (point A) and joins the end of the cul-de-sac Avocet Close (point B) close by to the north. In so doing it passes in front of the appellants dwelling, No 51,  and the side of 53 Laceyfields Road and provides a pedestrian link between this road and the residential streets behind it.  The modified route would see the footpath leave Laceyfields Road between Nos 57 and 59 (point G) and join Avocet Close at its junction with Woodbridge Close (point F). In so doing the route would cross land to the side of Nos 57 and 59 and to the rear of houses on Woodbridge Close and Avocet Close.
In 2006 the then landowner of 51 Laceyfields Road acknowledged that the blocked footpath 84 (points A to D ) crossed his land and applied for an extinguishment order. Following an objection this application was refused. In 2009 the Council made an order diverting the diagonal line of footpath 84 (points A to D) so that it followed the line of the footway along the newly built, Avocet Close.  On the same day an extinguishment order was made that stopped up the northern part of public footpath No 84 over the estate which left point AB as a separate footpath (now numbered No 160). These orders were confirmed by Amber Valley Borough Council in 2015. Footpath 160 was opened in 2018 when the landowner was ordered to do so by the Council.
Section 53(3)(c)iii test 
Ordnance Survey (OS) maps from 1878 onwards, up to approximately 1948, show the alignment of the footpath to be diagonal and following route ABCD. However, the 1952 Parish Survey notes and hand annotations on the accompanying map indicated, that the path had been diverted to follow route GF. Pencil notes added to a conveyance plan for the sale of 49 Laceyfields Road in 1948 also indicate that the path had been diverted in this manner. 
Notes on the conveyancing plan though could have been added by anyone involved in the sale.  Moreover, there is no evidence that the landowner went through a legal process to modify the route of the public right of way.  As a result, such a diversion was informal and without legal standing. 
The Parish Survey evidence, and other evidence that interested parties wanted to be taken into account, would have been available to the Council when it prepared the DMS. The DMS published on 1 January 1953 defined the route for footpath 84 as line ABCD. Even if route ABCD was a public right of way that had fallen out of use, it would not make the recording of it as a public right of way an error.
That OS maps from after 1955 do not show route ABCD and show route GF as a footpath is relevant to the claim made under s53(3)(c)(i). Given that the DMS was published over 70 years ago, and no user evidence of route GF prior to 1953 has been submitted as part of the application or appeal, I do not find therefore that the evidence post-dating the DMS indicates that footpath ABCD was recorded incorrectly.
As described in paragraph 7 above, the proof required to remove a public right of way from the DMS needs to meet stringent requirements. For the reasons given in this section, the case put forward that Footpath 84 (ABCD) was added to the DMS in error does not meet these requirements. I therefore find that it has not been demonstrated that Footpath 84 (ABCD) was added in error. The appeal made under s53(3)(c)(iii) therefore fails.
Section 53(3)(c)i test
Documentary evidence
The only path shown on OS and conveyancing maps from the mid-1950s onwards follows the line of GF. Route GF also appears to be represented as a path on the Council’s 2005 Geographical Information System maps. However, whilst this is evidence of the physical existence of a path, it is not evidence of its status or indeed of its use by the public, though it may be supportive of such use. At no time prior or since the DMS was published is there evidence of a modification order, or legal event, that altered the alignment of the path from ABCD to GF. 
The Google Earth aerial photos from 1999 to 2007 show little evidence of use of route ABCD  across the open grassed land that existed before the construction of Avocet Close, whilst the line of route GF is highlighted by a line of bushes and a gap between houses. A photograph, which it is stated dates from 2007, shows a wooden finger post sign of the type used to indicate the direction of public footpaths on Laceyfields Road pointing to the entrance to route GF at point G. By virtue of its poor condition, the sign at that time appears to have been in place for a number of years. The sign indicates some official recognition of route GF as public footpath even though it had not been included on the DMS. At some point after 2007 the sign was removed and No 57 extended its front garden and side boundary fence sideways to close off route GF at point G. 
Images from 2018 and 2019 show that the other end of route GF at point F continued to be open and accessible after it was sealed at point G, although further photos show that at some point between point G and F the route is now blocked by a tree.
Taking all these matters into account, I therefore find that, on balance, the documentary evidence is supportive of the position that route GF may have been in use from the mid-1950s as a path as an alternative to route ABCD. I also find that the entrance to it at point G appears to have existed on the ground up until some point after 2007. 
User evidence
It is accepted by the Council that route GF physically existed on the ground and that there was some evidence of usage in the past. 
Derbyshire police were consulted in 2004 on the proposal to build housing and create Avocet Close. The police comments at the time noted that the route between points D and F was open but between points F and G it was overgrown and inaccessible. As a whole, route GF therefore seems to have fallen into disuse before 2004.  
The evidence from two long standing local residents is that a footpath followed route GF and that access to it was restricted some years ago by three factors: the construction of houses on Woodbridge Close; the development of Avocet Close; and, the annexation and blocking off of the southern end of the route at its junction with Laceyfields Road by the owners of a neighbouring dwelling. However, somewhat surprisingly for a route said to be used by local residents it appears that the fact that it was obstructed and other steps were taken to prevent its use was not challenged.
Furthermore, no other user evidence has been submitted such as user evidence forms. As a result there is no indication as to how frequently the route was used and by whom, or whether use occurred without objection by the landowner. I therefore find that the very limited user evidence does not support the premise that the route was used by the public to walk between Laceyfields Road and Woodbridge Close. 
Conclusion on the documentary and user evidence
On balance, the documentary evidence is supportive of the position that route GF was in use from the mid-1950s as an alternative to route ABCD. The user evidence though is less useful in that while it identifies the events that led to route GF no longer being used, it casts little light on whether the route was actually enjoyed by the public as of right and without interruption for a full period of 20 years. Taking both these matters into account, I find that it has not been demonstrated that on the balance of probabilities that a right of way exists. 
On the basis of the submitted evidence, the evidence does not form a reasonable basis upon which to allege that a right of way subsists. Accordingly, both Tests A and B are failed. 
[bookmark: bmk_Conclusions]Other matters
1. Concerns have been raised about anti-social behaviour and criminality associated with both route AB and GF. On this basis the local borough ward councillors and Derbyshire police do not support the use of either route as a public right of way. In contrast, the large majority of representations from local residents wish to see route AB retained as a public right of way on the DMS and route GF not added to the DMS. This is because they consider that route AB provides a safe and more direct pedestrian route to the local shop and other facilities for pedestrians than the local road network, and because of concerns including anti-social behaviour and criminality associated with route GF.
2. However, these matters are not relevant to my consideration of the merits of this appeal which simply relate to whether a footpath was added to the DMS in error and whether the public footpath should follow a different alignment.
Overall Conclusions 
For the reasons given above, I have found that the evidence in relation to route ABCD is not of sufficient substance to displace the presumption that the DMS is correct, nor is the evidence sufficiently cogent, so as to tip the balance in favour of finding that a mistake had been made. In relation to route GF, I have found that the evidence does not form a reasonable basis upon which to allege that a right of way subsists. The appeal should therefore be dismissed.
Formal Decision 
The appeal is dismissed.
Ian Radcliffe  Inspector

APPENDIX A
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