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	Site visit made on 11 September 2023

	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 14 November 2023



	Order Ref: ROW/3315782

	This Order is made under Section 257 of the Town and Country Planning Act 1990 and is known as the Ashford Borough Council (Public Footpath AE345 (Part) Mersham) Public Path Stopping Up Order 2022.

	The Order is dated 3 August 2022 and proposes to divert the public right of way shown on the Order plan and described in the Order Schedule.

	There was one objection outstanding when Kent County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Procedural Matters
1. The Order was made by Ashford Borough Council in its capacity as the Local Planning Authority (the LPA). The application to divert the relevant public right of way was processed and determined by Kent County Council on behalf of the LPA with the LPA confirming its support for the Order.
The Main Issues
2. It is proposed that a section of Public Footpath AE345 be stopped up and that alternative paths would be provided in its place. Since the Order is made under section 257 of the Town and Country Planning Act 1990 (the 1990 Act), if I am to confirm the Order, I must be satisfied that it is necessary to permanently divert the length of footpath in question (shown as A-B on the Order plan) onto the alternative lines (shown as B-C-D-E and D-X on the Order plan) to enable development to be carried out in accordance with the planning permission granted. The procedure is only available if the consented works have not been substantially completed.
3. The merits of the planning permission granted for the development are not matters that are before me in respect of this Order Decision. However, the grant of planning permission does not mean that a public right of way will automatically be diverted. When considering whether or not to confirm the Order, the disadvantages or loss likely to arise as a result of the diversion of the way to members of the public generally, or to persons whose properties adjoin or are near the existing highway, should be weighed against the advantages of the proposed Order.
4. In short there are two issues that must be considered here. These legal tests, as outlined above, have been described by the Courts as “the necessity test” and “the merits test”. Confirmation of an Order requires that both are satisfied. 
Reasons
Whether the diversion of the path is necessary to allow development to be carried out in accordance with planning permission
5. Following the initial grant of outline planning permission in respect of the construction of 326 dwellings and associated development, the LPA granted approval of the Reserved Matters connected with the final phase of the wider development in July 2019. For the purpose of this decision there is no dispute that this is the relevant planning permission, which directly relates to the land crossed by the footpath. The layout of the approved development shows that there would be a number of proposed dwellings, garden spaces, garages and estate roads on the existing line of Public Footpath AE345. 
6. Section 257 of the 1990 Act provides for the diversion of a public right of way in order to enable development to be carried out for which planning permission has been granted. If the permitted development has progressed to the stage where it can be said to be substantially complete, then use of section 257 to effect the diversion would be inappropriate as it is a mechanism to enable development.
7. It was clear from my visit that the majority of the development affecting Public Footpath AE345 was yet to be constructed. I am satisfied that the approved development has not yet been completed and that the planning permission under which the development is taking place could not be fully implemented if the footpath were to be retained on its existing line.
8. I am therefore satisfied that the approved development would encroach onto the existing line of the footpath. Consequently, I conclude that it is necessary to divert the footpath to enable the approved development to be carried out in full.
The extent to which the diversion of the footpath would disadvantage members of the public generally or persons whose properties adjoin or are near to the footpath affected by the Order
9. Clearly there would be a marked change in the character of the route as a result of it passing through a new housing estate. However, that change of character would have been known to the LPA when it granted planning permission.
10. Nonetheless, in order to assist in mitigating those impacts, it is proposed to align the diverted part of the affected public footpath, between points C-D-E on the Order plan, through landscaped areas within the approved development. The proposed alternative route shown between points B-C-D-E would be surfaced, thereby providing an improvement for users with restricted mobility when compared to the current position with the existing alignment of the footpath crossing uneven surfaces of fields.
11. The proposed diversion of the footpath between points B-C-D-E would result in the way connecting with the road known as Cheesemans Green Lane. Further to concerns raised that that diverted route would result in additional road walking in order to connect with other public rights of way, it has been proposed to provide an additional alternative route, shown between points D-X on the Order plan, which would enable users to connect with the wider public rights of way network whilst avoiding walking along Cheesemans Green Lane. Point X would be located within a few metres of where the existing alignment of the footpath connects with Restricted Byway AE390 and thus would continue to provide this connectivity. 
12. The additional alternative route between points D-X would be surfaced. However, that section would not be located within landscaped areas of the development and would be enclosed. Furthermore, the evidence before me indicates that the proposed diverted route between points B-C-D-X would have an overall greater length, by approximately 150 metres, when compared to the existing alignment of the footpath.
13. Nonetheless, I conclude that the increase in overall distance is unlikely to inconvenience users of the existing footpath in terms of recreational use and it is noted that pedestrian footways within the development would enable a more direct route for those users where the additional distance and subsequent time taken for the journey would be disadvantageous. Furthermore, as noted above, unlike the proposed alternative routes, the existing path is an unsurfaced field path. As the proposed alternative routes would be surfaced, they would provide easier and safer routes for all users.
14. In objection to the Order, concerns have been raised regarding the removal of views of woodland from an ancient Roman road, and that the proposed diversion of this section of the footpath would place a further burden on wildlife. 
15. I acknowledge the desire of the Objector to retain the affected section of the footpath on what is maintained to be a long-standing alignment. However, there is no substantive evidence before me to suggest that there is any historical significance attached to the original line of the path. Concerns regarding the change in character and the loss of views would primarily be as a result of the approved development rather than as a result of the proposed diversion. The proposed alternative route between points C-D-E would include passing through some open and landscaped space within the development, and this would be in accordance with the guidance contained within the Rights of Way Circular 1/09 whereby alternative alignments should avoid the use of estate roads, with preference being given to the use of made-up estate paths through landscaped or open space areas away from vehicular traffic.
16. In terms of the concerns raised in respect of the impact on wildlife resulting from the development and consequent proposed diversion of the footpath, that would have been a matter considered by the LPA, in consultation with relevant organisations, at the planning application stage. Furthermore, even in the event that the footpath retained its existing alignment, the development could then result in the footpath being enclosed by fencing along the length of the affected section thereby also hindering the movement of species between separate areas of nearby grassland and the woodland located to the north of the development site. 
17. The Objector has suggested that a greater effort should have been made, by the developer of the housing estate, in creating a green walking corridor through the site as the Objector maintains has been the case in other developments within the wider surrounding area. However, whilst I acknowledge the Objector’s submissions, my role is to consider the merits of the proposed diversion and suggested alternative routes as shown in the Order and not to consider potential alternative proposals as favoured by the Objector. As noted above, matters concerning the merits of the planning permission are not before me to consider. The evidence before me does not suggest that the Order would result in disadvantage to people whose properties adjoin or are near the existing footpath.    
Conclusions
18. I have concluded that the diversion of part of Footpath AE345 is necessary to enable development to be undertaken in accordance with planning permission granted for the site. For the reasons given above, I conclude that any disadvantages to the public generally, or to persons whose properties adjoin or are near the existing highway, arising from the diversion of the footpath would not be of such substance to outweigh the benefits of confirming the Order.  
19. Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
20. I confirm the Order.


Mr A Spencer-Peet  
INSPECTOR
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