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	Inquiry opened on 26 September 2023

	by Nigel Farthing LLB

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 15 December 2023



	Order Ref: ROW/3281040

	This Order is made under Section 53 (2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Nottinghamshire County Council (Carlton Restricted Byway No. 46 and Bridleway No. 47) Modification Order 2015.

	The Order is dated 24 April 2015 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway and a bridleway as shown in the Order plan and described in the Order Schedule.

	There were four objections outstanding at the commencement of the inquiry.

	Summary of Decision: The Order is proposed for confirmation subject to modifications set out below in the Formal Decision.
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Preliminary Matters
I held an inquiry at County Hall, West Bridgford on 26 September 2023. I made an unaccompanied site visit on the afternoon of 25 September. At the conclusion of the inquiry, it was agreed that no further site visit was necessary.
This Order concerns the addition of two public rights of way, the first a restricted byway along that part of Ethel Avenue that commences at Lees Road and proceeds in a south easterly direction to a junction with Emmanuel Avenue and then continues in a south westerly direction along Emmanuel Avenue to its junction with Porchester Road; the second a bridleway commencing at the junction of Ethel Avenue and Emmanuel Avenue and proceeding in a south easterly direction to a junction with Kenrick Road.
Five objections to confirmation of the Order were recorded of which one was withdrawn. None of the Objectors appeared at the Inquiry.
At the inquiry Nottinghamshire County Council took a neutral position.
In this decision I have found it convenient to refer to the Order plan and for ease of reference a copy is attached.
The Main Issues
The Order has been made under section 53(3)(c)(i) of the 1981 Act which requires me to consider whether, on a balance of probabilities, the evidence shows that a restricted byway and a bridleway subsist along the Order routes.
The evidence relied upon to make the Order is partly documentary evidence and partly of claimed use by the public. 
For the Order to be confirmed I must be satisfied, on a balance of probabilities, that the evidence, including both documentary and user evidence, is sufficient to show that the Order routes subsist. 
In relation to the user evidence, Nottinghamshire County Council (‘the OMA’) relies upon a presumption of dedication arising further to the tests laid down in Section 31 of the Highways Act 1980 (the 1980 Act).
Reliance upon section 31 requires first to establish the date when the public’s right to use the Order routes was brought into question. The evidence must then be examined to determine whether there has been use by the public and that such use has been as of right and without interruption for a period of not less than 20 years ending on that date. Finally, it is necessary to consider whether there is sufficient evidence that there was no intention on the part of the landowners to dedicate public rights during this 20-year period.
In the event that the requirements for a presumption of dedication under the 1980 Act are not met, I will then need to consider whether there is sufficient documentary and / or user evidence to give rise to an inference of dedication at common law. 
Reasons
Site visit
I walked the section of Ethel Avenue from Lees Road to the junction with Emmanuel Avenue. I was unable to proceed further because the route is at that point obstructed by a wooden panel fence. I walked the length of Emmanuel Avenue to Porchester Road and then along Kenrick Road to its junction with Ethel Avenue. I then walked along Ethel Avenue to the point where it is obstructed by building materials and scaffold poles. I was unable to access the obstructed section.
Ethel Avenue has two distinct sections. That from Lees Road to the junction with Emmanuel Avenue is the only access to a number of houses along the route. It has a metalled surface but is not sealed. It is used regularly by motor vehicles and has the character of an unmade vehicular road. 
The second section runs from the junction with Emmanuel Avenue through to Kenrick Road. It is not possible currently to gain access to that section of the route within 21 Ethel Avenue as it is blocked at both ends. Access can be gained only from Kenrick Road. This section of the Order has a different character to the section described earlier. The available width is significantly narrower, and the route has a grass surface with hedging and vegetation to the side. It has the character of an enclosed unsurfaced footpath. When I visited the grass was relatively short suggesting that it has been maintained, but it showed no signs of use which was unsurprising given that the obstructions mean that it is currently a cul-de-sac.
Emmanuel Avenue is built on a very steep hill running up to Porchester Road. It is the only means of access to the houses built on both sides. It has a similar character to the north-western section of Ethel Avenue but with a better standard of surface. It has the appearance of a vehicular road.

Documentary evidence
Two pieces of documentary evidence are relied upon by the Applicant in support of confirmation of the Order.
Title documents relating to the setting out of the Porchester and Carnarvon Garden Estates
All of Emmanuel Avenue, and the majority of Ethel Avenue lie within land that in the late nineteenth century formed the Porchester Freehold Garden Estate which extended to 258 acres. The remaining section of Ethel Avenue (which equates to that length of the route commencing at Kenrick Road and extending north westward for the length of the gardens of the contiguous houses) was part of the Carnarvon Garden Estate. 
Both estates were set out along similar lines, being divided into plots with roads and avenues being set out to give access thereto. The plots were conveyed using a standard form of indenture of conveyance (‘the indentures’).
The scheme of the indentures was that each plot included that part of any road or avenue to which it had a frontage up to the mid-point of that road. Each plot was granted the benefit of a right of way for all purposes, with or without horses and carriages, over all of the estate roads. In the same way the sections of road included within the plots were subject to a reciprocal right of way in favour of the owners of any and all other property within the estate. In addition, the individual plot owners, and the committee (as defined in the indentures and being those responsible for the management of the estates), are entitled to authorise any person to use the estate roads. The indentures also included covenants that the estate roads were to remain open and unobstructed and not to be built upon.
The estate roads remain owned as described and have not been adopted or become publicly maintainable.
The Applicant argues that the regime which results from the scheme set out in the indentures is so wide, and the group of people entitled to use the estate roads so large that it should be treated as if the estate roads have been dedicated as public rights of way. The Applicant seeks to distinguish the situation described from a conventional private easement which would be granted for the benefit of a specific and identified property (the dominant tenement) over a specific and identified route (the servient tenement) and which would be capable of benefitting the dominant tenement. The Applicant argues that the grant of rights over the entirety of the estate road network is too wide to be capable of benefitting an individual plot within the estate.
The Finance Act 1910 
The Finance Act 1910 provided a scheme for the payment of duty on land. It required a map to be produced to identify dutiable parcels of land which were then assigned a value. These parcels were coloured on the map. Land which was not subject to duty was left uncoloured. Public roads were not subject to duty and were left uncoloured on the map and are frequently termed ‘white roads.’ 
Not all white roads on Finance Act maps were public highways. The Applicant recognises that routes which were used by a number of different people, and possibly in differing ownership, were often shown as white roads and thus excluded from duty.
The Finance Act map which covers the Order routes shows them uncoloured and thus not subject to duty.
Conclusions on documentary evidence
For me to find that the documentary evidence is sufficient to establish the Order routes subsist, I have to find that dedication of public rights can be inferred against the landowner. Dedication represents the grant of a right of way for the benefit of the public, being a right of passage for all people at all times.
I do not find convincing the Applicant’s reference to the elements of a private easement. Whether or not the indentures created valid and enforceable private easements is not necessarily material to whether a public right of way has been dedicated. For an inference of dedication of a public right of way to arise, the evidence must be sufficient to allow the conclusion to be drawn that the landowner has in fact dedicated the way. Accordingly, any evidence which suggests that the landowner has not, or did not intend to dedicate, will prevent the required inference from arising.
In my judgement the indentures are sufficient in themselves to prevent any such inference arising. The scheme of the indentures was to grant permission to an identified group of people to use the estate roads. Admittedly the group was large, and capable of becoming significantly larger, but however large, it remains something less than ‘all people at all times.’ 
As the indentures specifically create rights which are less than rights for use by all people at all times, I do not accept that it can be inferred that the landowners were in fact dedicating public rights. Had that been their intention, it was open to them to do so.
Given my conclusion in relation to the effect of the indentures my assessment of the relevance of the Finance Act map is made easier. The treatment of the Order routes as ‘white roads’ is entirely consistent with the regime created by the indentures. The estate roads were in multiple ownership and used by a wide group of people. This is entirely consistent with the routes being exempt from duty and accordingly is not an indication of public status.
User Evidence
For the purposes of considering the user evidence I shall examine the Order routes in two stages; first the route from Lees Road to Kenrick Road which I shall refer to as Ethel Avenue, and second the route from Porchester Road to Ethel Avenue, being Emmanuel Avenue.
When was use of the claimed routes brought into question?
It is not disputed that use of Ethel Avenue by the public was challenged in 2013 when it was obstructed, initially by the placing of building materials and rubbish across the track, accompanied by a sign stating that the route was temporarily closed. By the time of my site visit a wooden panel fence had been erected across the full width of the route. 
I find that the right of the public to use Ethel Avenue was brought into question in 2013 and on that basis the relevant 20-year period is 1993 – 2013.
The obstruction of Ethel Avenue did not impact on use of Emmanuel Avenue. There is no evidence before me that use of Emmanuel Avenue has been obstructed or the right of the public to use it challenged in any manner.
In the absence of a challenge, the right of the public to use a route can be brought into question by the making of an application for a Definitive Map modification Order to record the route on the definitive map. However, in this case the application made in November 2013 was confined to Ethel Avenue. Emmanuel Avenue was only subsequently included in the Order by the OMA as a result of their investigation into the application for Ethel Avenue. Accordingly, there has been no application in respect of Emmanuel Avenue, and I am unable to identify any other event which would have the effect of bringing into question the right of the public to use that route. 
In the absence of the public’s right to use Emmanuel Avenue being brought into question section 31 of the 1981 Act cannot be relied upon to give rise to a statutory presumption of dedication. 
Whether Ethel Avenue was used by the public as of right and without interruption
The application was supported by 23 user evidence forms (UEF). Seven additional forms were submitted subsequently. Seven users who had completed a UEF also provided a supplemental statement. Nine users gave oral evidence at the inquiry and the statement of a further witness, who was unable to attend, was read. 
All of the users gave evidence of use of the full length of Ethel Avenue for varying periods prior to the route being obstructed in 2013. Twenty witnesses referred to use weekly or more frequently. All used the route on foot, with three having also used the route on a bicycle. None had encountered any obstruction or challenge to their use prior to the route being blocked in 2013. All had found the condition of the track passable, with some muddy patches in the winter. Most referred to having seen others using the route.  
Some witnesses referred to using the route as part of a network of public rights of way to gain access to schools, shops, public houses and the like. Many referred to it being a quieter and more enjoyable route than using the busy Porchester Road. Others described using the route for recreational purposes including dog walking and running. A number referred to the pleasant character of the Kenrick Road end of the route with a grass surface and wildflowers.
I am satisfied that the evidence is sufficient to demonstrate that Ethel Avenue was used by the public without interruption throughout the period 1993 – 2013.
Whether use was as of right
Use would not be as of right if it was undertaken by force, secretly or with permission. There is no suggestion that use of Ethel Avenue was undertaken by force or with secrecy.
The scheme for the estate roads created by the indentures grants a ‘right of way at all times over [the estate roads] with or without horses and carriages by the other Freeholders, and all persons authorised by them or by the committee’. In consequence the owner of any property built on land comprised within the original estate has the benefit of an express right to use all of the estate roads, which include Ethel Avenue. Consequently, use of the Order route by people living within the estate will be permissive use and cannot be relied upon to support a presumption of dedication of a public right of way. 
Of the 30 people who provided evidence of use of Ethel Avenue, 14 lived within the estate and have the benefit of the permissive rights granted by the indentures. I must therefore disregard their direct evidence of use, although I have found their evidence helpful in my assessment of the general character of the route. The remaining 16 people who have given evidence have used the route as of right and I am satisfied that this level of use is sufficient to constitute use by the public.  
Whether there was no intention to dedicate a public right of way
The Objectors have not argued that the relevant landowners have done anything which would demonstrate a lack of intention to dedicate a public right of way. It is well established that any actions relied upon by a landowner to demonstrate a lack of intention to dedicate must have been actions that they would have come to the attention of people using the route. The permissive scheme of access created by the indentures cannot be relied upon against the general public as a demonstration of a lack of intention to dedicate because it would not have come to their attention. I am aware of no evidence which could be so relied upon.
Nature of public right
The Order seeks to record a restricted byway and a bridleway. The proposed status is derived from the documentary evidence which I have concluded is insufficient to support the existence of public rights of way. Accordingly, the nature of the right of way presumed to have been dedicated will be determined by the user evidence.
All the users have given evidence of pedestrian use. Three referred to use on a bicycle. No evidence was given of vehicular use beyond use by residents to access their property. Such vehicular use is within the rights given by the indentures. 
The evidence is sufficient to prove pedestrian rights. The use with a bicycle is insufficient to establish any higher status. The correct status of Ethel Avenue is therefore a public footpath.
Conclusions on user evidence
I am satisfied that there is sufficient evidence of uninterrupted pedestrian use of Ethel Avenue by the public as of right to give rise to a presumption of its dedication as a public footpath. There is no evidence of a lack of intention to dedicate.
Common Law
For the reasons given, section 31 of the Highways Act cannot be relied upon in relation to Emmanuel Avenue. It is therefore necessary for me to consider the position of that part of the Order route at common law. 
Dedication at common law requires the evidence to support an inference that the landowner has in fact dedicated a right of way over their land. 
I have concluded earlier that the documentary evidence does not support an inference of dedication. The evidence of use of Emmanuel Avenue is limited. This route was not part of the original application and no effort had been made to collect evidence of its use. There is some evidence of use before me, predominantly as incidental to evidence of use of Ethel Avenue. Some of the witnesses giving evidence at the inquiry described their use of Emmanuel Avenue, but some of these were residents from within the estate and their use should be characterised as permissive. 
On balance there is insufficient evidence of use of Emmanuel Avenue as of right for an inference of dedication to arise. 
Overall Conclusion
Having regard to these and all other matters raised I conclude that the Order should be confirmed only in relation to Ethel Avenue and subject to the recording of it as a public footpath only.
Formal Decision
I propose to confirm the Order subject to the following modifications:
· Delete all references to “restricted byway” and insert “footpath”.
· Delete all references to Carlton Bridleway No. 47.
· Delete the description of a route between SK5911 4231 and SK 5921 4243.
· In the Schedule Part I, delete the words “.. then south-westerly direction to a point, SK 59114231, at the junction with Porchester Road and having a width of 207 metres throughout the whole of its length.” And insert “direction to a point, SK 59274238, at the junction with Kenrick Road and having a width of 2.7 metres between SK 59144248 and SK 59214243 and a width of 2.4 metres between SK 59241243 and SK 59274238.”
· In the Schedule Part I, delete the description of Carlton Bridleway No. 47.
· In the Schedule Part II, delete the words “235” and “then south-westerly direction on the metalled surface of Ethel Avenue and Emmanuel Avenue to a point, SK 59114231, at the junction with Porchester Road and having a width of 2.7 metres throughout the whole of its length.” And insert “direction to a point, SK59214238 at the junction with Kenrick Road, having a metalled surface and width of 2.7 metres between SK59144248 and SK 59214243 and an earth and grass surface and a width of 2.4 metres between SK29214243 and SK59274238.”
· In the Schedule Part II, delete the description of Carlton Bridleway No.47.
· On the Order map, delete “Restricted Byway” and insert “Footpath”, delete “Bridleway No. 47”, delete “SK 5911 4231”, delete the notation for a Restricted Byway and for a Bridleway and insert the notation for a Footpath between SK 5914 4248 and SK 5927 4238.
Since the confirmed Order would show as a highway of one description a way which is shown as a highway of another description in the Order as submitted I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.

Nigel Farthing
Inspector

  
APPEARANCES
Supporters:
Mr S Parkhouse                               Representing the Nottinghamshire Ramblers
Mr A Robinson
Mr D Ablitt
Mr C Davison
Mrs J Davison
Mrs C Bodell
Mrs G Roddis
Mr M Jordan
Mr B Collis
Mr P Gunn
Objectors:
No appearance

DOCUMENTS
1. Annotated Order map
2. Statement of Case on behalf of Nottinghamshire Ramblers Association
3. Nottinghamshire County Council Statement of Grounds and Statement of Case
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