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Trade and Agriculture Commission

Advice to the Secretary of State for Business and Trade on the Accession Protocol of the UK
to CPTPP

30 November 2023

I. Executive Summary

On 17 July 2023, the Rt Hon Kemi Badenoch MP, the Secretary of State for Business and
Trade & President of the Board of Trade, requested us to advise her on UK’s agreement to
join CPTPP (the Comprehensive and Progressive Agreement for Trans-Pacific Partnership).
We were tasked to advise on the extent to which those provisions of the CPTPP that are
applicable to trade in agricultural products are consistent with the maintenance of UK levels
of statutory protection in relation to (a) animal or plant life or health, (b) animal welfare, and
(c) environmental protections.

The Secretary of State asked us three questions, which we answer as follows.

Question 1: Does CPTPP require the UK to change its levels of statutory protection in
relation to (a) animal or plant life or health, (b) animal welfare, and (c) environmental
protection?

Answer: No. CPTPP does not require the UK to change its levels of statutory protection in
relation to (a) animal or plant life or health, (b) animal welfare, or (c) environmental
protection.

CPTPP incorporates a number of WTO trade liberalisation obligations and also adds some
additional trade liberalisation obligations, in particular the obligation not to charge customs
duties on most imports (subject to time limited quotas and safeguards). All of these trade
liberalisation obligations are, however, subject to exceptions which are at least as extensive
as under WTO law (Article 29.1 CPTTP) and, in the case of environmental laws, more
extensive than under WTO law (Chapter 20 CPTPP). Therefore, on the basis that CPTPP does
not constrain the UK’s right to regulate compared to WTO law and even enhances such a
right for certain environmental matters, it can be concluded that CPTPP does not require the
UK to change its existing levels of statutory protection in relation to animal or plant life or
health, animal welfare, or environmental protection.

Question 2: Does CPTPP reinforce the UK’s levels of statutory protection in these areas?

Answer: Yes. CPTPP strengthens the UK’s ability to maintain its levels of statutory
environmental protection.

It does this in two main ways. First, it not only gives the UK a right to maintain its statutory
protections, but it also gives it certain obligations to do so. The UK has a (soft) obligation to
provide for high levels of environmental protection, an obligation not to derogate from or
waive certain of its domestic environmental laws if this has the purpose of encouraging
trade or investment between the parties, and an obligation not to fail to enforce certain of
its environmental laws in a manner affecting trade and investment between the parties. The
UK also has certain specific obligations to implement several multilateral environmental



agreements and to eliminate certain forms of harmful fisheries subsidies (except when such
subsidies take the form of tax breaks). Second, the UK is able to protect its levels of statutory
protection indirectly by ensuring that other CPTPP parties do not gain an economic
advantage by not properly implementing or enforcing their domestic environmental laws. In
particular, the UK is able to commence dispute settlement proceedings if other CPTPP
parties fail to abide by their obligations in the environment chapter.

Question 3: Does CPTPP otherwise affect the ability of the UK to adopt statutory
protections in these areas?

Answer: No. CPTPP does not otherwise affect the ability of the UK to adopt statutory
protections in these areas.

In this context, we considered several issues. First, we examined the process of decision-
making under CPTPP, and how that might affect the UK’s statutory protections. In this
respect, we noted that CPTPP foresees that the contracting states may agree on several
types of decisions, including on interpretations of the agreement. Such decision may affect
the scope of the agreement in the future. These decision-making powers do not, as such,
affect the ability of the UK to adopt statutory protections in the areas at issue, but they
could be used to reach decisions that do have such an effect. We note in this respect that
these decisions are not necessarily subject to parliamentary scrutiny in the same way as
amendments to the agreement, although any implementation of these decisions in domestic
law would follow ordinary parliamentary procedures.

Second, we considered the impact of increased imports under CPTPP on the UK’s border
controls. We noted that CPTPP does not itself undermine the UK’s statutory protections in
this regard, nor are imports from CPTPP parties likely to place undue pressure on the
capacity of the UK’s border control regimes to handle any new threats that might emerge.
Indeed, it is worth noting that the UK already imports most of the same agricultural

products from CPTPP parties, either under WTO law or under FTAs. Nonetheless, we also
noted that the UK is introducing a new Border Target Operating Model (BTOM), which will be
tasked with responding to risks arising from worldwide imports, and, for the first time, from
the EU. This will inevitably require additional capacity and we are conscious that in this
context it remain essential that CPTPP imports be properly subject to UK border controls.

Third, we considered the extent to which CPTPP might affect the ability of the UK to regulate
in response to concerns, raised during our consultations, about the potential effects of
CPTPP on statutory animal or plant life or health, animal welfare and environmental
protections. We asked four questions in relation to each concern: (a) whether there is a
practice in CPTPP parties that would not be permitted in the UK; (b) whether this practice, if
any, might affect agricultural products that are likely to be imported into the UK at an
increased rate under CPTPP (for example, because of tariff reductions); (c) whether this
practice, if any, results in a cost saving for CPTPP producers compared to UK producers; and
(d) whether CPTPP would prevent the UK from regulating imports of products affected by
this practice.

On the first question, we determined that, in some cases, the practice at issue was not
materially different from UK practices, for example in the context of pork production.
However, in several areas practices differed. For example, Canada and Mexico both permit



HGPs in beef production, and ractopamine in pork production, and Mexico allows caged
hens, all of which is prohibited in the UK. Many CPTPP countries also permit the use of
pesticides that are prohibited in the UK, as well as genetically modified organisms. In some
cases, it was difficult to compare situations. For example, deforestation as a result of palm
oil production is a risk in Malaysia, but it is in the process of being addressed by mandatory
Malaysian standards applicable to the palm oil industry.

On the second question, in most cases we did not find that there is a risk that products
resulting from the practices at issue would enter the UK at increased rates under CPTPP, or
that an increase in UK imports would significantly encourage those practices. Unless the UK
amends its ban on imports of animal products produced using HGPs and ractopamine, the
risk that such products would be imported legally is exceedingly low. In relation to caged
hens, we found that it was unlikely that eggs from CPTPP parties (especially Mexico or
Canada) would be imported into the UK, simply because the UK does not represent an
attractive market for these products. The risk that CPTPP would lead to an increase in
imports of palm oil from deforested land was low for a variety of reasons: the vast majority
of importers are committed to using the RSPO standard, which is deforestation-free; and for
the remainder Malaysia operates a mandatory deforestation-free standard that is at least
equal to the standard applied in Indonesia, which Malaysia is to some extent likely to
supplant as a supplier of palm oil to the UK. It is, on the other hand, likely that there would
be some increase in imports of plant products produced using pesticides prohibited in the
UK, and genetically modified products, but such products are already permitted to be sold in
the UK, so any such increase is only a matter of degree.

As to the third question, there are certainly cost advantages in producing plant products
using pesticides and genetic modification (which often has the advantage of reducing the
need for pesticide use). It was somewhat different with other concerns. For example, given
labour costs, there is no cost advantage to longer journey times for cattle. In some cases, it
was difficult to compare practices, as the products at issue do not exist in the UK. Palm oil is
an example.

Perhaps the most important question is the fourth, which is whether, if CPTPP does lead to
an increase in imports of products produced using practices not permitted in the UK, CPTPP
also constrains the ability of the UK to impose import restrictions. The answer to this
guestion was always the same: CPTPP does not limit the UK’s existing WTO rights to enforce
its statutory protections, and in some cases, it even enhances these rights, even if that does
not mean that the UK is necessarily able to act in these situations. The point is not that the
UK can always act under CPTPP; it is that CPTPP does not prevent it from acting in a way that
it could otherwise do.



Il. Our mandate

A. Terms of reference and request for advice
Our terms of reference, which we adopted on 6 December 2021, state as follows:

The TAC’s purpose is to provide advice under section 42 of the Agriculture Act 2020. In
particular, the TAC will provide advice on whether, or to what extent, the measures
provided for by new free trade agreements (FTAs) that are applicable to trade in
agricultural products are consistent with the maintenance of UK levels of statutory
protection in relation to a) animal or plant life or health, b) animal welfare, and c)
environmental protections.

On 17 July 2023, the Rt Hon Kemi Badenoch MP, the Secretary of State for Business and
Trade & President of the Board of Trade, requested us to advise her on UK’s agreement to
join CPTPP as follows:

In line with the TAC Terms of Reference, which can be found on gov.uk, | request your
advice on whether, or to what extent, the measures in the UK-CPTPP accession
agreement (“the agreement”) that are applicable to trade in agricultural products
are consistent with the maintenance of UK levels of statutory protection in relation
to:

a) animal or plant life or health;
b) animal welfare; and
c¢) environmental protections.

Please produce this advice on a chapter-by-chapter basis. The TAC is welcome to
include additional sections as it sees fit. In producing its report, | would envisage that
the TAC would:

e conduct an initial assessment of which chapters it considers to be in/out of scope
(ie which contain measures relating to trade in agricultural products);

e consider all relevant measures within in-scope chapters;

e regarding relevant measures within in-scope chapters, consider the following
questions:

¢ does the agreement require a change to UK domestic statutory
protections in relation to animal or plant life or health; animal welfare;
and the environment?

¢ does the agreement affect the UK Government’s ability to set statutory
protections in these specified areas?

¢ does the agreement underline any existing UK domestic statutory
protections — or in some instances go beyond them — in relation to:
animal or plant life or health; animal welfare; and the environment?



The TAC should also:

e Consider the landscape of statutory protections across the UK, reflecting on all
parts of the UK.

e Consult those it considers may assist in the preparation of this advice and note in
the advice — where relevant — those whom the TAC consulted.

e Given the Government’s trade agenda is of interest to many, consider how to
make its advice accessible and readable to a non-technical audience.

B. Our approach

Reading our terms of reference and the request from the Secretary of State together, we
consider that our mandate requires us to address three questions.? First, we consider (1)
whether the CPTPP agreement requires the UK to change its levels of statutory protection in
relation to (a) animal or plant life or health, (b) animal welfare, and (c) environmental
protection.? Second, we consider (2) whether the agreement reinforces the UK’s levels of
statutory protection in these areas. In this context, we consider obligations in the agreement
which require the UK and other CPTPP parties to maintain, or improve, standards of
protection in the relevant areas. Third, we consider (3) whether the agreement otherwise
affects the ability of the UK to adopt statutory protections in these areas.

In this context, we consider several issues: how decisions are made under the agreement
and how that might affect the UK’s statutory protections, the potential resource implications
of increased imports on border controls, and the extent to which the agreement affects the
ability of the UK to respond to concerns, raised during our consultations, about the potential
effects of the agreement on animal or plant life or health, animal welfare and environmental
protections.

C. Our approach in detail

We consider how the UK’s accession to CPTPP, insofar as it relates to trade in agricultural
products, relates to relevant UK statutory protections in relation to animal or plant life or
health, animal welfare and the environment. We must therefore identify the relevant
provisions of the agreement and explain how these relate to the relevant UK statutory
protections in these areas.

! For analytical clarity, we answer these questions in a different order than posed.

2 Our mandate does not include consideration of the effects, if any, of the FTA on the maintenance of UK
statutory protections in relation to human health. That is being considered separately by the Food Standards
Agency.
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1. The Comprehensive and Progressive Agreement for Trans-Pacific Partnership
(CPTPP)

The Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) is a
regional trade agreement which entered into force on 30 December 2018, and is presently
in force for the following 11 other countries:*

e Australia

e Brunei Darussalam

e C(Canada
e Chile

e Japan

e Malaysia
e Mexico

e New Zealand
e Peru

e Singapore

e Viet Nam

The UK currently has FTAs with all of these countries except Malaysia and Brunei
Darussalam. The FTAs with Australia and New Zealand were signed as newly negotiated FTAs
in 2022; the others were continued from pre-existing EU FTAs, with some amendments.>

The UK’s accession to CPTPP resulted in mutual commitments on trade liberalisation as
between the UK and the other CPTPP parties, though Australia and New Zealand both made
an undertaking not to seek additional market access beyond that obtained in their FTAs with

3 CPTPP incorporates the text of the Transpacific Partnership Agreement (TPP), which was signed on 4 February
2016 by all original 11 CPTPP parties as well as the United States. When the US ‘unsigned’ TPP in 2017, the
remaining 11 TPP parties concluded CPTPP as an agreement that incorporates almost all the text of TPP, but
with some exceptions concerning treaty law aspects (Article 1 of the CPTPP incorporating text) and suspending
certain other substantive provisions (Article 2 and the Annex to the CPTPP incorporating text). For ease of
reference, the numbers used for the TPP provisions are used for CPTPP.

4 CPTPP entered into force on 30 December 2018 for Australia, Canada, Japan, Mexico, New Zealand and
Singapore, on 14 January 2019 for Viet Nam, on 19 September 2021 for Peru, on 29 November 2022 for
Malaysia, on 21 February 2023 for Chile, and on 12 July 2023 for Brunei Darussalam.

5 UK-Australia FTA (signed 17 December 2021; in force 31 May 2023); UK-Canada Trade Continuity Agreement
(signed 8 December 2020; in force 1 April 2021); UK-Chile Association Agreement (signed 30 January 2019; in
force 1 January 2021); UK-Japan Economic Partnership Agreement (signed 23 October 2020; in force 31
December 2020); UK-Mexico Trade Continuity Agreement (signed 15 December 2020; in force 1 June 2021);
UK-New Zealand FTA (signed 28 February 2022; in force 31 May 2023); UK- Peru Trade Agreement (signed 15
May 2019; in force 31 December 2020); UK-Singapore FTA (signed 10 December 2020; in force 11 February
2021); UK-Viet Nam (signed 29 December 2020; in force 1 May 2021).
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the UK. In addition, the UK concluded several side letters and other documents with CPTPP
parties, including a ‘Joint Statement on Climate Change, the Environment, and Sustainable
Trade’ with a subset of CPTPP parties, namely Australia, Canada, Chile, Japan, and New
Zealand.’

2. The WTO and existing FTAs as a baseline

CPTPP does not exist in isolation. It assumes, incorporates and, in some cases, goes beyond
WTO rights and obligations which already apply to trade between the UK and CPTPP parties
in their capacity as WTO Members. CPTPP must also be seen against the background of pre-
existing FTAs between the UK and other CPTPP parties.

Our approach is to focus on the differences (if any) that the agreement makes to the existing
legal framework, which comprises the WTO agreements and these free trade agreements. In
particular, where CPTPP simply replicates the UK’s legal position under these agreements,
we do not consider that the agreement has any added effect on the UK’s maintenance of
statutory protections. We explain where this is the case below.

In this context, there is also a particular — and technically difficult —issue that needs to be
discussed, which is that CPTPP provides for rights that may be less extensive than those in
pre-existing FTAs. In particular, CPTPP does not contain an animal welfare chapter, which was
included in the UK-Australia and UK-New Zealand FTAs. CPTPP also lacks the provisions set
out in the UK-New Zealand FTA expressly permitting measures to combat climate change.?

What would happen, for example, if the UK adopted a measure that would be permitted
under the FTA with New Zealand but not permitted under CPTPP, and New Zealand chose to
litigate the measure under CPTPP, ignoring the UK-New Zealand FTA?® We do not suggest
that this is a likely outcome. We are of the view that New Zealand would consider itself
bound by the FTA regardless of the legal position. However, as the answer to this question is
not straightforward and it is legally relevant to the UK’s statutory protections, we address it
here.

6 UK-Australia FTA negotiations: agreement in principle, 17 June 2001, at
https://www.gov.uk/government/publications/uk-australia-free-trade-agreement-negotiations-agreement-in-
principle/uk-australia-fta-negotiations-agreement-in-principle; UK-New Zealand FTA negotiations: agreement in
principle, 20 October 2021, https://www.gov.uk/government/publications/uk-australia-free-trade-agreement-
negotiations-agreement-in-principle/uk-australia-fta-negotiations-agreement-in-principle.

7 Joint statement on climate change, the environment, and sustainable trade, 16 July 2023,
https://www.gov.uk/government/collections/the-uk-and-the-comprehensive-and-progressive-agreement-for-
trans-pacific-partnershipcptpp.

8 Articles 22.6.1 and 32.1.3 UK-NZ FTA.

% This presupposes that there is an ‘inconsistency’ between treaties when one prohibits what another permits.
See Joost Pauwelyn, Conflict of Norms in Public International Law (Cambridge University Press, 2003), Ch 4.
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CPTPP deals with other trade agreements in Article 1.2, and Article 1.2.1(b) in particular, as
follows (underlining added):

Article 1.2 (Relation to Other Agreements)

1. Recognising the Parties’ intention for this Agreement to coexist with their
existing international agreements, each Party affirms:

(a) in relation to existing international agreements to which all Parties are party,
including the WTO Agreement, its existing rights and obligations with respect to the
other Parties; and

(b) in relation to existing international agreements to which that Party and at
least one other Party are party, its existing rights and obligations with respect to that
other Party or Parties, as the case may be.

2. If a Party considers that a provision of this Agreement is inconsistent with a
provision of another agreement to which it and at least one other Party are party, on
request, the relevant Parties to the other agreement shall consult with a view to
reaching a mutually satisfactory solution. This paragraph is without prejudice to a
Party’s rights and obligations under Chapter 28 (Dispute Settlement).

The reference to ‘existing international agreements’ might imply that all the UK’s FTAs will
prevail over CPTPP in the event of any inconsistency.’® However, Article 1.3 states that
‘existing’, for the purposes of CPTPP, means ‘in effect on the date of entry into force of this
Agreement’. To understand this date, one needs to turn to Article 3 of the CPTPP
incorporating text,'! which states as follows (underlining added):

Article 3 (Entry into force)

1. This Agreement shall enter into force 60 days after the date on which at least
six or at least 50 per cent of the number of signatories to this Agreement, whichever
is smaller, have notified the Depositary in writing of the completion of their
applicable legal procedures.

2. For any signatory to this Agreement for which this Agreement has not
entered into force under paragraph 1, this Agreement shall enter into force 60 days
after the date on which that signatory has notified the Depositary in writing of the
completion of its applicable legal procedures.

The two paragraphs of Article 3 distinguish between the entry into force of CPTPP as an
agreement and the entry into force of CPTPP for any individual party. The question, then, is
which of these concepts is relevant for the meaning of the word ‘existing” which, as stated, is

10 Both the UK-Australia and the UK-New Zealand FTA also say that ‘[t]he Parties affirm their existing rights and
obligations with respect to each other under existing international agreements to which both Parties are party,
including the WTO Agreement’ (Article 1.2.1 of each FTA). This clause does not however apply to CPTPP, which
was not an ‘existing’ international agreement at the time those agreements came into force (on which see
Article 1.4 of each FTA).

11 Article 1 of the CPTPP incorporating text does not incorporate Article 30.5 of TPP (entry into force), replacing
this with Article 3 of the CPTPP incorporating text.
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defined in Article 1.3 as ‘in effect on the date of entry into force of this Agreement’. The bare
words of this phrase would indicate that it is the first of these concepts, namely entry into
force of CPTPP as an agreement. Moreover, the UK’s Accession Protocol specifically defines
‘existing’ for the UK (the equivalent of Article 3.2 of the CPTPP incorporating text) for several
CPTPP provisions, but not Article 1.2 (concerning ‘existing international agreements’). That
further indicates that the concept of ‘existing’ in Article 3.1 of the CPTPP incorporating text
applies to Article 1.2.1(b), and not that of Article 3.2 of the CPTPP incorporating text. If this
is the case, then Article 1.2.1(b) would not apply to any of the UK’s FTAs, as these were all
concluded after 30 December 2018,'2 and CPTPP takes priority over these agreements in all
cases.

Is there any possibility that ‘existing’” might mean something different, at least for the
purpose of Article 1.27? It might, for example, be argued that ‘existing’ for this purpose
means when CPTPP enters into force for all of the parties to the other international
agreement (following the logic of Article 3.2 of the CPTPP incorporating text). That would
make more sense of the likelihood that, for example, the negotiators of the UK-Australia and
UK-New Zealand FTAs would not have imagined that UK accession to CPTPP would nullify the
effect of the climate change and animal welfare provisions in these FTAs. One cannot rule
out such an interpretation. On the other hand, there are obstacles to such an interpretation,
as just explained.

It might be thought that none of this matters, because the question can be determined in
favour of the UK’s post-2018 FTAs on the basis of general international law on treaty conflict.
In part this is true, because the rule is that a successive treaty between the same parties on
the same subject matter takes priority'3 and for these purposes the relevant date is when a
treaty’s text was adopted, not when it came into force for a given party.'* As the CPTPP text
was adopted in 2018, that would mean that the UK’s post-2018 FTAs are ‘successive’
agreements, and take priority.®

But even this does not dispose of the issue, and this is because of the last sentence of Article
1.2 concerning the parties’ rights and obligations under CPTPP’s dispute settlement chapter.
Relevantly, Article 28.12 (‘Function of Panels’) states as follows (underlining added):

3. ... The findings, determinations and recommendations of the panel shall not add to
or diminish the rights and obligations of the Parties under this Agreement.

The problem is that a CPTPP panel has the function of interpreting and applying CPTPP, not
any other FTA between CPTPP parties (just as a panel under one of those FTAs has the
function of interpreting and applying that FTA, and not CPTPP). The question, then, is
whether a CPTPP panel would be adding to or diminishing the rights and obligations of the

12 See n 5 above.
13 Article 30 of the Vienna Convention on the Law of Treaties.
4 1an Sinclair, The Vienna Convention on the Law of Treaties, 2" ed (Manchester University Press, 1984), at 98.

15 1n any event, it might be argued that the lex specialis rule would apply such that the FTAs’ ‘specific’ rules on a
particular subject matter, such as climate change or animal welfare, would prevail over the more ‘general’ rules
contained in CPTPP.

14



CPTPP parties under CPTPP if it did not apply CPTPP to the facts of a particular dispute when
there is no reason in CPTPP itself not to do so. This would happen, for example, if a CPTPP
panel decided that even though under CPTPP a particular measure (say, a climate change
measure) would not be permitted, that did not matter because that same measure was
permitted under the UK-New Zealand FTA. Would a failure to apply one treaty (CPTPP) to a
measure on the basis of another treaty (the UK-New Zealand FTA) be adding to or
diminishing the parties’ rights and obligations set out in the first treaty (CPTPP)?

In answering this question, one needs to note that the underlined phrase is taken verbatim
from Articles 3.2 and 19.2 of the WTO Dispute Settlement Understanding, where it has been
read by the WTO Appellate Body as precluding the disapplication of any WTO rule on the
basis of a non-WTO rule.'® The answer to the question would therefore ordinarily be that,
yes, a failure to apply CPTPP on the grounds of a provision in another FTA would be adding
to or diminishing CPTPP rights and obligations. Moreover, what the Appellate Body has said
is relevant for CPTPP panels: Article 28.12.3 states that ‘[w]ith respect to any provision of the
WTO Agreement that has been incorporated into this Agreement, the panel shall also
consider relevant interpretations in reports of panels and the WTO Appellate Body adopted
by the WTO Dispute Settlement Body.’

Based on the foregoing, a CPTPP panel has three interpretive options. First, it can find that
Article 1.2 of CPTPP applies to post-2018 UK FTAs. Second, it can ‘consider’ but disregard
WTO Appellate Body interpretations of the phrase ‘add to or diminish rights and obligations
under [this agreement]’ and determine that it is permitted to disapply CPTPP rights and
obligations on the basis that general international law gives priority to the UK’s post-2018
FTAs over CPTPP. Or, third, it can follow WTO interpretations, which would mean ignoring
what has been negotiated in post-2018 FTAs. It is very difficult to predict which choice a
CPTPP panel would make. That said, we reiterate that this problem will arise only to the
extent that the parties choose to litigate under CPTPP, as opposed to the bilateral FTAs. If the
UK chose to litigate under the FTAs, we consider it unlikely that Australia or New Zealand
(the relevant parties here) would seek to defend on the basis that the CPTPP confers fewer
obligations because of reputational risk, and because this would nullify the relevant
provisions of the bilateral FTAs.

3. CPTPP

We identify four main categories of CPTPP provisions that are relevant to imports of
agricultural products under this agreement: (a) trade liberalisation obligations, (b) rights to
restrict trade, (c) obligations to maintain standards, and (d) institutional provisions.

16 Lorand Bartels, ‘Jurisdiction and Applicable Law in the WTO and Free Trade Agreements’ in Daniel Bethlehem
et al (eds), Oxford Handbook of International Trade Law, 2" ed (Oxford University Press, 2020), at pp 956-7.
The WTO Appellate Body has also said that WTO members are able to ‘relinquish their rights’ to WTO dispute
settlement (on which see WTO Panel, US — Tariff Measures on Certain Goods from China, WT/DS543/R,
circulated 15 September 2020, not yet adopted, at paras 7.7-7.9) but this is not at issue where a complainant
chooses, entirely properly under both CPTPP and the two FTAs, to litigate an issue under CPTPP.
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(a) Trade liberalisation obligations

CPTPP contains provisions that create enhanced market access opportunities to the UK for
CPTPP agricultural products. This is done in three main ways.

The first way that this is done is via the UK’s obligation to reduce customs duties beyond
WTO commitments on certain products.'’ In line with our mandate, we do not quantify the
extent to which these tariff reductions are likely to result in increased imports of these
products. However, we do consider the UK’s duty reductions in order to identify the
products that are likely to be imported at an increased rate under CPTPP, so that we can
consider the likely effect of CPTPP on UK statutory protections relevant to these particular
products and any related (ie downstream or upstream) products or services.

This is not the only way that CPTPP can result in increased imports. A second way that this
can be done, both under CPTPP (but also under WTO law), is via rules on non-tariff barriers,
good regulatory practice, customs and trade facilitation. A particularly relevant means of
reducing trade barriers is by means of equivalence determinations by which the UK can
permit CPTPP products to enter the UK market when they are produced according to
standards that are deemed equivalent to UK standards, even if these two sets of standards
differ. Where this involves a cost saving for CPTPP party production, this could have a
bearing on their competitive position in the UK market. We consider this issue below.

A third way in which CPTPP can increase trade in a given product is by reducing the burden
of UK import controls, instead delegating part of this process to exporters or exporting
countries prior to export. This can be done by various means, from pre-listing to so-called
‘mutual recognition agreements’ on conformity assessment procedures (eg accepting the
results of inspection, testing and certification performed in the other contracting state).!®
CPTPP does not require any such reductions in the UK import control regime, but we
consider below the options under CPTPP for such arrangements in the future. It bears noting
that it is possible for the UK to do this under WTO law; CPTPP merely sets out a more
detailed mechanism for how this can be done in practice.

(b) Rights to restrict trade in products that do not meet domestic standards

Obligations that enhance market access for products from CPTPP parties — which include
rules on tariff reductions, non-tariff barriers, good regulatory practice, equivalence and
customs and trade facilitation — are the core of every FTA. However, these obligations are
always subject to exceptions and other rules which permit the parties to protect non-trade
interests, including plant or animal life or health, animal welfare and environmental

7 This is done in several ways. For many products, duties are eliminated on CPTPP’s entry into force. For
others, duty reductions take place over time, often via tariff rate quotas, which sometimes have a maximum
qguota size. See Annex B.

18 A point on terminology: in this context, ‘mutual recognition agreements’ refer to agreements on conformity
assessment procedures rather than agreements on the ‘mutual recognition’ of the parties’ underlying
standards. The term used for the latter is ‘equivalence’. But there are exceptions. For example, the Trans-
Tasman Mutual Recognition Agreement is an agreement on the mutual recognition of the underlying
standards.
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protection. Accordingly, our advice considers those provisions in CPTPP which permit the UK
to restrict imports of CPTPP agricultural products that do not meet UK standards on animal
or plant life or health, animal welfare and environmental protection. The key chapters in this
regard are Ch 7 (Sanitary and Phytosanitary Measures (SPS)), Ch 8 (Technical Barriers to
Trade), Ch 20 (Environment), Ch 25 (Regulatory Coherence), and Ch 29 (Exceptions and
General Provisions).

(c) Obligations to maintain statutory protections

CPTPP also establishes certain obligations that require the parties to maintain (or even
improve) statutory protections in certain areas, most notably in Ch 20 (Environment). This
chapter has two important functions in respect of trade in agricultural products. First, it
reinforces the UK’s ability to maintain its statutory environmental protections, both directly
(by requiring the UK to continue certain protections) and indirectly (by serving as
interpretive context to other provisions that give the UK a right to maintain statutory
protections). Second, these obligations require other CPTPP parties to enforce their
statutory protections, thereby preventing them from obtaining cost and trade advantages by
not applying certain of their own environmental laws. We consider how these provisions
relate to relevant UK statutory protections (identified below).

(d) Institutional provisions

A separate set of provisions relates to the way that CPTPP is administered. This involves the
mechanisms by which CPTPP parties are able to discuss concerns arising under the
agreement, but also the mechanisms by which the parties are able to agree on enhanced
market access. Most importantly, this concerns future decisions on the equivalence of
standards. Another important institutional provision is the chapter on dispute settlement,
which applies to most (but not all) CPTPP obligations. We consider how these institutional
provisions relate to the UK’s ability to maintain, adopt and enforce relevant UK statutory
protections and its ability to ensure that other CPTPP parties do the same.

4. UK statutory protections at issue

We consider that we should not address CPTPP in the abstract but, rather, as it is likely to
have an impact on trade in agricultural products, in reality. This means that we focus on UK
statutory protections relevant to those agricultural products likely to be affected by
increased trade under CPTPP.

(a) ‘UK levels of statutory protection’

Our mandate requires us to consider the likely effect of the agreement on the maintenance
of ‘UK levels of statutory protection’. We therefore need to distinguish between rules,
standards and practices that fall within the definition of ‘statutory protection’ and those that
do not.

In this respect, we consider that this definition covers mandatory rules, standards, and
practices, whatever their legal form. We consider UK levels of statutory protections to
include mandatory rules, standards and practices adopted at all levels of government

17



including, importantly, the devolved jurisdictions. We also consider, where relevant,
statutory protections that are not yet in force, but are going through the parliamentary
process.

However, we do not consider that ‘UK levels of statutory protection’ covers voluntary
standards and practices, which may be followed by producers and retailers, and which are
usually advertised to consumers by labels, for example the Red Tractor, LEAF Marque and
RSPCA Assured labels, and which typically involve higher standards.*®

That does not mean that such voluntary standards lack value. On the contrary, they have
value, first of all to consumers, who are interested in whether products are made according
to these conditions and, secondly, to producers (and others in the value chain), who may
have a commercial incentive to produce according to these standards. We also note that UK
agricultural products are, in many cases, almost entirely produced in accordance with such
voluntary standards and these enjoy widespread public recognition. In addition, producers
complying with these voluntary standards are routinely subjected to more frequent
independent inspections than is required by law.

(b) Products likely to be imported under CPTPP

Accordingly (and taking into account the Government’s impact assessment, tariff and quota
reductions and previous traded quantities) we focus on statutory protections relevant to
those products which we believe will be imported in greater quantities as a result of CPTPP.
This required us to investigate which products are likely to be imported in greater quantities,
which we do in Annex B.

In so doing, we have taken into account the fact that, even with tariff reductions, for a
variety of reasons it may be unlikely for some agricultural products to be imported at
increased rates under CPTPP. This could be because the UK already imports large amounts of
a CPTPP product under existing WTO quotas, because CPTPP countries do not produce the
product in commercial quantities, or their production is close to their limits, because there is
no UK market for the product, or because importers choose not to import products, either
because of an absence of consumer demand or for reputational reasons.

In brief, we expect the following imports to increase:

e Fish, crustaceans, molluscs and aquatic invertebrates and products made with
them

e \Vegetables and products made with them

e Fruit and products made with fruit

1% Voluntary standards go beyond UK legislation in several areas, for example, mutilations (castration,
dehorning, disbudding and tail docking), herd health planning and antibiotic use. In addition, producers
complying with these voluntary standards are routinely subjected to independent inspection by ISO accredited
bodies at higher rates than would be required by law. See United Kingdom Accreditation Service, Food Sector
Accreditation, https://www.ukas.com/accreditation/sectors/food/.
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Non-alcoholic beverages and sweetened waters

Cereals not limited by quota and milling industry products

We expect small increases in imports of:

Milk based dairy products and honey

Beef, pork and chicken meat limited by quota
Rice limited by quota

Sugars limited by quota

Some oil seeds and pressed seed oils

Some alcoholic beverages

Cocoa butter and cocoa paste

We do not expect to see an increase in overall imports of:

Palm oil

Eggs or preserved eggs
Preparations of meats
Sauces and condiments

Biscuits and cakes

We also expect to see import substitution in favour of CPTPP parties and away from higher-
cost non-CPTPP parties especially where existing tariffs are high and CPTPP parties are cost-
competitive. This is particularly important in relation to palm oil.
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lll. Does CPTPP require the UK to change its levels of statutory protection?

D. Introduction

All trade agreements, including the WTO agreements, contain a mix of trade liberalisation
obligations and exceptions to those obligations. These exceptions give the parties to these
agreements (in this case, the UK, which includes its devolved jurisdictions) a right to
regulate, subject to certain conditions, in order to protect important policy interests,
including animal or plant life or health, animal welfare and the environment.

As noted, we consider that CPTPP may have an effect on UK levels of statutory protection
when it changes the legal position of the UK vis-a-vis other CPTPP parties when compared to
WTO law, or to other relevant UK FTAs. This will occur when, in respect of any given UK
statutory protection, each of two conditions is fulfilled: first, the UK has assumed more
extensive trade liberalisation obligations under CPTPP than under WTO law or other relevant
UK FTAs; and second, the exceptions that apply to these obligations under CPTPP are more
restrictive than they would be under WTO law or other relevant UK FTAs.

If, for example, CPTPP does not reduce tariffs on a given product or facilitate trade in that
product by other means, then it cannot have any causal impact on imports of that product
and hence not on any statutory protections that might be affected by imports of that
product. If, alternatively, CPTPP does reduce tariffs on a given product or facilitates its trade
by some other means, but this obligation is subject to an exception that is no more
restrictive than under WTO law or other relevant UK FTAs, then CPTPP cannot have any
causal impact on the UK’s statutory protections.

E. Obligations to liberalise trade in goods
1. Border restrictions

The UK’s tariff schedule sets out the UK’s key trade liberalisation obligation in relation to
imports of goods from other CPTPP parties,?° which is an obligation not to impose customs
duties on their imports, subject to certain time-limited quotas and safeguard measures.??

In addition, Chapter 2 of CPTPP prohibits all other border restrictions on imports and
exports, in the same terms as WTO law.?? This does not, however, apply to border
restrictions which are enforcing domestic law and they do so in a non-discriminatory
manner, such as ban on sales of unsafe products. Again, this is the same as in WTO law.%3

20 In this advice, the term ‘trade liberalisation obligation’ is taken to refer only to trade in goods.

21 Article 3 (‘Provisions Relevant to Chapter 2 (‘National Treatment and Market Access for Goods’)’) and Annex
2-D (‘Tariff Schedule of the United Kingdom’) of the UK Accession Protocol.

22 Article 2.10 (‘Import and Export Restrictions’).
23 Article 2.3 (‘National Treatment’).
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2. Internal laws

Chapter 2 further provides that, once a product has been imported into the UK, it cannot be
subject to any discrimination vis-a-vis ‘like’ domestic products.?* So, for example, the UK
cannot impose a higher sales tax on imported beef than on domestic beef or require food
manufacturers only to use raw materials originating in the UK. This ‘national treatment’
obligation is identical to an obligation in WTO law, so including it in CPTPP does not change
anything for imported CPTPP products.

There are two chapters that contain rules targeted at a subset of internal measures.

Chapter 7 (‘Sanitary and Phytosanitary Measures’) applies to ‘SPS measures’, which are
directed at risks caused by pests and diseases, as well as from additives, contaminants,
toxins or disease-causing organisms in foods and feedstuffs, as well as other damage caused
by pests.?> Chapter 8 (‘Technical Barriers to Trade’) applies to technical regulations, technical
standards and conformity assessment procedures.?® These chapters are largely based on
their WTO equivalents, the WTO SPS and TBT Agreements respectively, and their obligations
generally incorporate, repeat or elaborate on existing WTO rules.

There is nothing in the SPS Chapter that limits the UK’s rights under the SPS Agreement.
Article 7.4.2 of CPTPP states that ‘[n]othing in this Agreement shall limit the rights and
obligations that each Party has under the SPS Agreement’ and this is carried through into its
provisions. For example, Article 7.9.3 expressly states:

Recognising the Parties’ rights and obligations under the relevant provisions of the
SPS Agreement, nothing in this Chapter shall be construed to prevent a Party from:
(a) establishing the level of protection it determines to be appropriate; (b)
establishing or maintaining an approval procedure that requires a risk analysis to be
conducted before the Party grants a product access to its market; or (c) adopting or
maintaining a sanitary or phytosanitary measure on a provisional basis.

This last reference to measures adopted or maintained ‘on a provisional basis’ is particularly
important. This is the term used in Article 5.7 of the WTO SP