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	Inquiry Held on 19 September 2023

	by A Behn  Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 24 October 2023




	Order Ref: ROW/3295952

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Suffolk County Council (Melford Rural District Definitive Map and Statement) (Parish of Great Cornard) Modification Order 2021.

	The Order is dated 22 December 2021 and proposes to modify the Definitive Map and Statement for the area by adding a restricted byway as shown on the Order map and described in the Order Schedule.

	There was 1 objection outstanding at the commencement of the Inquiry.


	Summary of Decision: The Order is confirmed.
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Procedural Matters
I held a public Inquiry into the above Order on 19 September 2023 at The Stevenson Centre, Great Cornard. I made an unaccompanied site visit on Monday 18 September 2023 when I was able to walk the entire length of the Order route and familiarise myself with the area. It was agreed by all parties at the Inquiry that a further accompanied visit was not necessary. In writing this decision I have found it convenient to refer to points marked on the Order map and I therefore attach a copy of the map.
The application to add the Order route to the Definitive Map and Statement was made in June 2020 by Great Cornard Parish Council. One objection was received following the making of the Order and its subsequent submission to the Planning Inspectorate. Michelle Barker-Knott (the objector), who had previously owned land adjacent to the claimed route, attended the Inquiry by virtual connection.
A question was raised by an interested party at the Inquiry, as to what had prompted the case to be heard by this means. To clarify, Great Cornard Parish Council and Suffolk County Council felt it was important that the users of the claimed route were able to be heard by an Inspector. It is the case that greater weight is afforded to the evidence of those who speak at an Inquiry. 
I note a comment from the objector in earlier correspondence to the Council, wherein she considered it was interesting that the Council felt the user evidence was strong enough to recommend the Order route as a restricted byway but not strong enough to recommend a continuation of a restricted byway beyond the Order route. At the Inquiry the Council explained that in their investigations they had focussed on the Order route and had not clarified with bicycle and equestrian users how and where they had continued their onward journey. They considered it likely that users would have dispersed along the footpaths that intersect at point C on the Order map and felt that higher rights might exist on those footpaths, but that seeking further evidence in this respect would have delayed determination of the Order by several months.
Two equestrians who gave evidence at the Inquiry, advised that their journey continued from the Order route to Davidson Close and, or Chaplin Walk, however on its own this evidence is not sufficient in quantity to modify the Order, as made, to show a continuation of a restricted byway. The Order map also does not include the continuation points sufficiently, to modify the map. Therefore the Order route, should it be confirmed, would be a cul de sac route to all users other than those on foot.
The Main Issues
Suffolk County Council (the Council) made the Definitive Map Modification Order (DMMO) under Section 53(2)(b) of the 1981 Act on the occurrence of an event specified in sub-section 53(3)(c)(i). Accordingly, the main issue is whether the evidence discovered (when considered with all other evidence available) is sufficient to show that a public right of way which is not shown on the Definitive Map and Statement, subsists over land to which the map relates. 
Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist in order to make a DMMO, the standard of proof is higher for it to be confirmed. At this stage, the evidence is required to show, on the balance of probabilities that a right of way subsists.
As this Order is concerned with possible unrecorded vehicular rights, should the route be confirmed as a restricted byway, it will be necessary to have regard to the provisions of Section 67 of the Natural Environment and Rural Communities Act 2006, which extinguished rights of way for mechanically propelled vehicles, subject to certain exceptions.
The principal evidence in support of this case comprises of User Evidence Forms (UEF’s). The Council considered that the user evidence was sufficient to satisfy presumed dedication under Section 31 of the Highways Act 1980 (the 1980 Act), as well as satisfying the principles of common law dedication.
The statutory requirements of Section 31 of the 1980 Act set out that where a way has been enjoyed by the public as of right and without interruption for a full period of twenty years, the way is to be deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of twenty years referred to, is to be calculated retrospectively from the date when the right of the public to use the way was brought into question.
Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred.
There were also historical documents, maps and photographs submitted in evidence. As regards the documentary evidence adduced, Section 32 of the 1980 Act requires a court or tribunal to take into consideration any map, plan or history of the locality, or other relevant document provided as evidence, giving it such weight as is appropriate, before determining whether a way has been dedicated as a highway.
Reasoning
Documentary Evidence
Great Cornard Inclosure Map and Award 1813
On this map the claimed route is depicted between solid lines and bears the name ‘Brooke Field Lane.’ The lane is coloured sepia in the same manner as other public and private roads shown on the map. The accompanying award sets out 14 public and 11 private roads, however the claimed route is not mentioned, other than as the commencement (at point C) for another road which was private.
Great Cornard Tithe Map and Apportionment 1840
The Tithe map presents the Order route uncoloured and with no apportionment number, in the same manner as other public roads. The lane is depicted between solid lines, albeit there are three lines crossing the route at points A, X and C, which may indicate gates. The Tithe Maps did not differentiate between public and private roads, as the Tithe Commissioners were only concerned with the productiveness of the land. Roads marked upon them could have been private or public as both lessened the productivity of the land. Accordingly I consider this map good representation of the existence of the Order route but not necessarily evidence of public rights.
County Maps – Bryant’s 1824/5, Greenwood’s 1825, Hodskinson’s 1776-1783
Hodskinson’s map does not show the claimed route, albeit it is shown on Bryant’s as a ‘lane or bridleway’ and on Greenwood’s as a ‘cross road.’ Albeit these were commercial maps, private routes were also shown on them and as such they are of limited weight as proof of evidence of the status of the claimed route.
Finance Act 1910 Map
The Order route is shown uncoloured and without a hereditament number. The claimed route appears to narrow as it reaches what is now known as Crab Hill Cottage, before widening again past the property. The existence of public rights of way effectively reduced the value of the land and liability for taxation and they were therefore included in this statutory survey. Consequently this document is good evidence of possible public rights of way over the Order route, however the level of status of the public right is not clear.
Albeit it is considered that roads shown in this manner are good evidence of a public right of way possibly at vehicular status, it is also accepted that there are other reasons for a road to be excluded from hereditaments, for instance if it were shared by several parties to access their land holdings.
Ordnance Survey (OS) Maps – 1880, 1903, 1927
All three maps illustrate the claimed route in much the same manner as the Finance Act map, however the purpose of OS maps was not to record public rights of way, but rather what features existed on the ground. From 1888 OS maps carried a disclaimer to the effect that representation of a track or a way on the map was not evidence of a public right of way. Furthermore, in 1905 surveyors were instructed that ‘OS does not concern itself with rights of way and survey employees are not to inquire into them’. Subsequently these maps hold limited weight in demonstrating the status of a route.
Conclusions on documentary evidence
There is a synergy between all of the maps submitted in evidence in portraying for the most part, a route of longevity and quite possibly wide enough for vehicle use. However many of the maps submitted were commercial maps that did not distinguish between public and private rights.
Ultimately whilst the Finance Act documents could suggest public vehicular rights, I concur with the objector that the majority of the evidence is more neutral in its support of this suggestion. I agree with the Council’s conclusion that although the documentary evidence satisfies a ‘reasonable allegation’ of the existence of a restricted byway, it is insufficient to pass the ‘balance of probabilities’ test.
Evidence of use by the public
Thirty-two UEF’s were ultimately provided in support of use of the claimed route, with another two users being identified further to the thirteen telephone interviews undertaken by the Council as part of their investigation. Six users spoke at the Inquiry as well as an adjoining landowner and a previous owner of Crab Hill Cottage. Thirteen statements from members of the public who had used the route but were unable to attend the Inquiry were read out by the Council as part of their opening statement.
Use of the Order route appears to be predominantly on foot, with twenty users claiming use on foot for at least twenty years, eight users claiming twenty years use on bicycle and four claiming the same on horseback. The rest of the UEF’s illustrated use for shorter periods. Earliest use appears to be from 1969, albeit one user recalls playing in the area and on the lane as a child in the 1950’s. Frequency of use varied with most stating weekly or monthly use and some quoting daily or occasional use. 
Usage appears for the most part to have been recreational, with many users incorporating the claimed route as part of a longer circular route. Some used the Order route as a means of avoiding part of Prospect Hill, feeling it was a much safer route. Other than one user who stated permission had been sought from their employer who was an adjoining landowner, none of the users had sought or been given permission to use the route, and use appeared to be so open and persistent that it was assumed by all who used it to be a right of way.
The majority of users saw other people when using the Order route, mostly walkers, some as family groups and some accompanied by dogs, but cycle and equestrian use was also observed, as well as vehicles accessing the fields.
At the Inquiry some witnesses recalled that the local school had historically used the route for several years as part of a cross country running course. This correlated with statements read out by the Council at the Inquiry whereby other users remembered using the route whilst at school for their cross country running. One user who submitted a statement, recalled the Order route being regularly used as a school nature walk in the 1950’s and that the lane was popular with the locals for picking blackberries and crab apples.
Conclusions on user evidence
The evidence submitted indicates that until the challenges made by the objector in April 2020, there was consistent, open, and unchallenged use of the Order route over a very long period of time .
Evidence of landowners
[bookmark: _Hlk120284687]The Council advised that they were unable to establish any landowner for the lane  along which the Order route is situate and advised that it was also not apparent on the deeds of any adjoining landowner. A solicitor employed by the objector was also unable to ascertain any rights of ownership.
The objector who had resided at Crab Hill Cottage between 2018 and 2022, confirmed at the Inquiry that she did not lay claim to any ownership of the Order route but was concerned at the number of people using what she considered, was not a public right of way. She had been advised by the previous owner of the cottage that only the occasional dog walker used the lane and she stated that from purchasing Crab Hill Cottage in 2018, to the lockdown for Covid in 2020, use of the Order route had been rare, observing only sporadic use on foot and very occasional use by cyclists or equestrians.
Whilst the objector accepted that there was sufficient evidence of use of the Order route as a footpath, (albeit felt such use was by permission), she objected to the Order route being designated a restricted byway as a result of cyclist use. She felt that the cyclist use evidenced on the UEF’s was incorrect and based on untruths as a result of social media pressure. In support of her statement, the objector advised that the security cameras at Crab Hill Cottage had recorded one cyclist using the route, with permission, approximately once every two months, for a period of seventeen months from approximately April 2020. This assertion was disputed by a witness at the Inquiry who stated that he had used the route on bicycle during that time period, suggesting there may have been more use of the route by bicycle than was observed.
Use of the route appeared to increase significantly during lockdown and In April 2020 the objector erected a gate and signs stating, ‘No Public Access or Right of Way’, along the claimed route, and began challenging users. Many users recalled the gate being erected on the Order route, by Crab Hill Cottage, along with handmade signs. Some also observed vehicles parked across the route and several users acknowledge being challenged by the objector. 
Although it was questioned that any challenges or permission given or refused by the objector to use the claimed route fell outside of the scope of her ‘private right of access,’ the objector’s actions did serve to bring into question, the right of the public to use the route.
Christine Bassett, a former owner of Crab Hill Cottage between 1998-2009, also spoke at the Inquiry and advised that she had always assumed the Order route was a public right of way, as had the owner of Crab Hill Cottage before her. Ms Bassett had observed daily use of the lane by walkers with dogs, cyclists, horses, families and on occasion, motorbikes.
Another landowner, Mr Suckling, completed a landowner information form in 2021. On the form he advised that he had occupied adjoining land for 61 years and when farming his land, had observed frequent usage of the Order route throughout the day on foot and by bicycle. He described the claimed route as a ‘bridleway/ footpath access/ road to fields’ and stated that he had not taken any action to prevent use, given or refused permission, and was in support of the claim.
An adjoining landowner, Mr Apter, also spoke at the Inquiry and advised that the land he farmed, north of the claimed route, had been in his family since 1904. Mr Apter stated that he had never questioned or given permission to anyone using the Order route, although he was sometimes asked for permission to use his land and the claimed route was the means by which such users accessed his land. Mr Apter considered the claimed route had long been utilised for access both by members of the public and adjoining landowners. He stated that it was common to see walkers, cyclists, and horses on the Order route, as well as vehicles and tractors using the lane for access. Mr Apter also advised that up until approximately 15 years ago, he had grazed sheep and cattle on his land and so had maintained the lane on a regular basis. Following this, any maintenance he carried out was on an ad hoc basis. Mr Apter recalled that trees and branches sometimes fell across the route.
Both the objector and Ms Bassett confirmed that they had maintained the Order route from the main road at point A on the Order map, to Crab Hill Cottage. Albeit the objector acceded that she had no personal knowledge or use of the claimed route prior to 2018, she believed from the statements made by a Mr Wilson and a Mr Fisher, that the lane was impassable for some years, between points B-C, due to heavy vegetation and fallen trees and branches.
Mr Wilson rented the field at the bottom of the lane next to the housing estate. In a statement made in March 2021, he commented that the Order route was completely overgrown ‘approximately 10 years ago’ when he first rented the land, and that he cleared it a year or two later so that he was able to drive down the lane to deliver his hay and equipment.
Mr Fisher, who had lived locally to the Order route since 2004, wrote in an email in March 2021, that he had witnessed the claimed route being impassable at certain times of the year, for some years, until Mr Wilson cleared the lane. He recalled that vegetation had, at times, been head height with a fallen tree having blocked the Order route at one point. 
In June 2021 the objector provided photographs to the Council to illustrate how quickly the lane became impassable. The Council noted that the growth was substantial from both the sides and the centre of the Order route, however observed that the route was passable on foot, as evidenced by a person in the photograph walking ahead of the camera.
Conclusions on Landowners evidence
I have no reason to doubt the objectors assertion that the Order route was not heavily used prior to Covid. Her submission is supported by one witness who commented that she was aware that other people used the route, but in her own experience she only sometimes saw others, as well as one user who recalled a previous owner of Crab Hill Cottage joking ‘you take this route with your dog as it is quiet, yet you seem to keep bumping into me in my car.’ Nevertheless, the observations of other adjoining landowners, as well as a previous owner of Crab Hill Cottage, suggest a consistent use of the claimed route, ‘as of right,’ over a lengthy period of time.
I also do not doubt the evidence given by Mr Wilson, Mr Fisher, or the objector in relation to the tendency of the Order route to become overgrown. Mr Wilson’s statement suggests that the route was overgrown at certain times and when considering the evidence of Mr Apter in that he had cleared the route regularly until 15 years ago, it is reasonable to conclude that for a period of time, the Order route was not maintained and therefore likely overgrown. However, much of the user evidence stated there was no interruption to use, and those who spoke at the Inquiry acknowledged that the path was at times muddy and overgrown, but that this did not prevent their use. One equestrian who stated uninterrupted use, remembered having to duck under branches sometimes, and chose not to use the lane in winter if it was boggy.
Overall, prior to the events of April 2020 that brought the public right to use the route into question, I find no evidence of any action, taken by any landowner, to demonstrate that there was a lack of intention to dedicate the Order route.
Common Law dedication
At common law there is no requirement that 20 years use be shown. An inference that a way has been dedicated for public use under common law may be drawn where the actions of landowners (or lack of action) indicate that they intended a way to be dedicated as a highway and where the public have accepted it.
There is a large body of evidence showing consistent use of the claimed route by all types of users over several decades, with the use by bicycle and on horseback being supported by the observations of not only other users, but also by adjoining landowners. When considered alongside the complete absence of any lack of intention to dedicate by any landowner until 2020, the evidence satisfies a common law dedication of a bridleway through use on horseback and a restricted byway through use on bicycle. Therefore, I conclude on the balance of probabilities, that under common law, a restricted byway subsists.
As I am satisfied that the evidence shows the existence of a restricted byway at common law, I find it is not necessary to address the evidence in the context of statutory dedication.
Natural Environment and Rural Communities Act 2006 (NERC)
Section 67 of the NERC Act had the effect of extinguishing all unrecorded public rights for motorised vehicles from May 2006, with certain exemptions. I do not consider that any of the exemptions apply to the Order route and as such public rights of the route would be on foot, horseback, bicycle and by horse drawn carriage. Private vehicular rights are not affected.
Other matters
The objector was concerned that should the Order be confirmed, there would be safety issues for users if they encountered any vehicles using the lane for access, due to the narrowness of the track and the muddy nature of the route in winter. However the purpose of this Order is simply to record existing rights, not to expand them and there is nothing before me that suggests there have been reports of such issues arising in the past.
The objector was also worried that local wildlife would be disturbed should the Order route become a public right of way. Whilst I recognise this as a genuine concern, the legal basis on which this case must be determined does not allow for consideration of such matters.
Conclusion
Having regard to these and all other matters raised at the inquiry and in the written representations, I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I confirm the Order.

A Behn
INSPECTOR


















APPEARANCES

For the Council:
J Lockington		Solicitor, Suffolk County Council
who called:
D Last 		Definitive Map Officer, Suffolk County Council

Supporters:
D Walton
J Apter
C Bassett
R Davies
K Combar
L Shoesmith
L Lever
M Reed

Objector:
M Barker-Knott


DOCUMENTS HANDED IN AT THE INQUIRY
1. Opening statement of Suffolk County Council.
2. Statements read by D Last, from supporters unable to attend the Inquiry.
3. Statement and photos of one supporter who spoke at the Inquiry.
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