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	Site visit made on 22 August 2023

	by Mrs A Behn Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 23 October 2023



	Order Ref: ROW/3297207

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Essex County Council Definitive Map Modification No. 681 (Restricted Byway 67 Shalford, Braintree District) Order 2021.

	The Order is dated 14 October 2021 and proposes to modify the Definitive Map and Statement for the area by upgrading part of Footpath No 63 and Footpath 67 to a Restricted Byway in the parish of Shalford and adding a section of Restricted Byway fording the river bank north of the existing footbridge as shown on the Order Map and described in the Order Schedule.

	There were 2 objections and 1 representation outstanding when Essex County Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	
Summary of Decision: The Order is proposed to be confirmed subject to the modifications set out in the Formal Decision which require advertising.

	[bookmark: bmkReturn]



Procedural Matters
An application to upgrade the Order route was made by the Essex Bridleways Association (EBA). It was initially declined by the Council, however following a successful appeal under Schedule 14 of the 1981 Act, the Council were directed to make an Order.
The Ramblers made a representation to the Order, albeit their comments were not an objection but were related to suggestions of re-wording the Order as made, for clarification purposes. Their representation also included matters of maintenance including the removal of limitations not specified on the Order but present on the ground and the suggestion of a time limit being directed to ensure any works to the Order route were completed in a timely manner.
A neutral stance was adopted by the Council in the matter of this Order however they have requested that if the Order is confirmed, a modification be made to amend a typographical error as found by the Ramblers, whereby the description for Footpath 63 in Part II of the Schedule should be altered to RBWY 67 Shalford as opposed to RBWY 67 Braintree.
The Council were not supportive of the other re-wording suggestions made by the Ramblers as they considered this would effectively involve redrafting the whole Order and they felt that any modification to the definitive record under this type of Order must be justified by the relevant evidence. I consider that although the Ramblers suggestions are much welcomed and made in the interests of clarity, the Order as made, is sufficiently understandable and I accept the reluctance of the Council to redraft and republish the Order unless absolutely necessary.
It was also considered by the Council that the maintenance matters were not evidential matters under consideration and that imposing a timescale to construct a suitable river crossing, should the Order be confirmed, would be outside of the Secretary of State’s powers for a Definitive Map Modification Order.
With regard to the maintenance matters raised, albeit they are of relevance to the route and this is an appropriate point to bring them to notice, I do agree that they are not evidential matters for me to consider or direct upon and are issues that should be dealt with by the Council outside of this decision.
The Council further suggested that as the ford shown on older maps has ceased to exist, that R (on the application of Gloucester CC) v Secretary of State for Environment, Transport, and the Regions [2000] applies, whereby the physical loss of a way through natural forces resulted in the loss of the public rights over its surface. The Council requested that if this reasoning is accepted then a modification to exclude that part of the route that fords the river should considered.
I do accept that the ford no longer exists as a result of natural forces and so accordingly it is a relevant matter. However the question before me today is whether higher rights exist along the Order route, and for that part that crosses the river, whether they exist by means of fording the river. I consider it appropriate for the purposes of this decision that any rights need to be first ascertained. Should I be minded to confirm the Order it then remains open to the Council to consider the options available in relation to any rights established across the now defunct ford.
I made an unaccompanied site inspection on 22 August 2023 when I was able to walk the Order route from its commencement at the end of Iron Bridge Lane to its termination at Lones Hole Lane. In writing this decision I have found it convenient to refer to points marked on the Order Map and therefore attach a copy of this map.
The Main Issues
The Order has been made under section 53(2)(b) of the 1981 Act in consequence of the discovery of evidence as provided in sections 53(3)(c)(i) and (ii) of that Act. The objector felt that any evidence submitted needed to be of some substance to justify a higher status than currently recorded with the presumption being against change.
The requirement of the legislation and what I must consider on the balance of probabilities, is whether the evidence discovered by the surveying authority, when considered with all other relevant evidence available, shows that (i), a right of way which is not shown on the Definitive Map and Statement subsists over land in the area to which the map relates; and (ii), a right of way that is shown on the Definitive Map and Statement as a highway of a particular description ought to be there shown as a highway of a different description.
In their application, EBA contended that available documentary evidence demonstrated that the route in question was historically subject to public vehicular rights and should be amended on the Definitive Map and Statement to show restricted byway status. No user evidence was received, and the claim is solely based on historical documentation.
As regards the documentary evidence adduced, section 32 of the Highways Act 1980 requires that I take into consideration any map, plan or history of the locality, or other relevant document provided as evidence, giving it such weight as is appropriate, before determining whether a way has been dedicated a highway. There are several records, before me, as evidence discovered, and in making my decision I have considered them below.
As this Order is concerned with possible unrecorded vehicular rights, should the route be confirmed as a restricted byway, it will be necessary to have regard to the provisions of Section 67 of the Natural Environment and Rural Communities Act 2006, which extinguished rights of way for mechanically propelled vehicles, subject to certain exceptions.
Reasons
Quarter Sessions presentment Michaelmas Term 1584
The presentment comprises the earliest reference to the Order route but only in regard to the bridge at point C. In this document it was named Ewan Bridge and was considered ‘noisome for the Queen’s liege people to pass, the which part belonging to Shalford is broken; to be made by the township of Shalford.’ The objector questioned whether this reference was actually referring to the bridge across the river as there was no evidence of where the parish boundaries lay at that time and the presentment suggested that the bridge lay on the boundary, whereas they considered the bridge on the Order route fell entirely in the parish of Shalford. 
I am inclined to believe that the presentment did refer to the relevant bridge as the Chapman and Andre Map of 1777 denotes the Ewan or Iron Bridge at point C of the Order route and there are references from documents of 1764 and 1767 quoting Ewan Bridge. 
I note EBA’s submission that the bridge would likely have been a ‘common bridge’ and therefore the highways leading to the bridge would have been ‘common highways’ pointing to a bridge for all classes of traffic. Although I understand the supposition, I am not persuaded that this comprises strong evidence that the bridge at that location was a vehicular bridge. However, there is indicative existence of a historic ford next to the footbridge on later maps, which may have been able to carry other traffic, whether that be public or private.
Ultimately, I accept that the presentment is very strong indication of public rights across the bridge, which must have then led somewhere, quite possibly along the Order route, however it cannot be concluded from the presentment, that these rights were greater than the footpath rights that already exist over the Order route.
Other early references
EBA quoted other early references to the Order route. A court roll entry of 1764 mentioned ‘lane leading to Ewen, alias Iron Bridge’ in a tenancy matter and a deed of messuage from 1767 speaks of ‘… the highway from Ewen Bridge to Panfield’. Both references relate to property matters and although they give reputation of the lane being a highway as submitted by EBA, they only relate to that part of the Order route which is on the western side of the river.

Chapman and Andre’s Map 1777
The entire length of the Order route is shown on this map running between two solid lines, as a loop commencing and terminating on what is now known as Codham Mill Lane. Near to the bridge, at the end of what is now known as Iron Bridge Lane is the name Nether Street and it can be seen that there are some buildings located on the lane. The name Nether Street does not appear on any later maps and is not proof of any public status. I accept the comment by EBA that it is improbable that a local occupation road went to Nether Street but would point out that Nether Street is depicted at the same location as Iron Bridge Farm and the road to the farm is already acknowledged as public highway and is not part of the Order route. I note the comment from EBA questioning why Iron Bridge Lane would be considered a vehicular highway if it did not continue to a place of public resort or ultimately another highway. However it is not uncommon to find cul de sac highways leading to properties along those highways and the Order route is also a highway continuation, albeit it at footpath status.
North of Nether Street the lane shows no onward route other than travelling across the bridge and returning in a meandering loop on the eastern side of the river past one building, to Codham Mill Lane. As noted by the objector the purpose of the road to the travelling public is questionable when continuing along Codham Mill Lane comprises a much shorter route.
The Chapman and Andre map was considered accurate for the time and does show that the route was in existence in 1777, however it is not evidence of public rights and the county archivist for the Council noted Chapman and Andre was the first map to show the course of minor roads, green lanes and even some of the track. This view is not unreasonable as the map denoted private accesses to buildings and settlements, as well as local roads.
EBA commented that only roads were recorded on this map, not footpaths or bridleways and that the loop wherein the Order route lies was more akin to the network of roads. Albeit I accept this submission, the map was not prepared for ascertaining public rights. The map also shows dead end roads such as the track to Nicholls Farm and Panfield Priory, which are not argued by the EBA to be onward through routes by vehicle.
My attention was drawn to Fortune v Wiltshire Council [2010] and also the Fortune v Wiltshire [2012] appeal wherein two cul de sac lanes were found to be ‘important parts of the local public road network’. I acknowledge there is relevance to this case, albeit by comparison, the formation of the loop between Iron Bridge Lane and Lones Hole Lane is much narrower in width, in a far more rural location and the width of the Order route itself is much narrower for the most part, than that section of Rowden Lane that Fortune primarily focussed upon. The loop itself also does not appear to bypass a toll road, with the distance between the two lanes when travelling along Codham Mill Lane being far shorter than the lanes in Fortune. I do consider that there was the utility of the Ewan/Iron Bridge at the top of the loop which had public rights across it, but I am not persuaded that the rights were vehicular past Iron Bridge Farm and across the river.
Ordnance Survey Maps 1856, 1876,1896
Excerpts from several editions of the Ordnance Survey (OS) mapping were provided as evidence, most of them showing the route in its entirety.
The 1856 map shows the route in a similar manner to the Chapman and Andre Map but includes a small spur to the north near to point C of the Order route. By 1862, and shown again on the 1876 map, double dashed lines appear to the side of the section of the Order route approaching point C from Ironbridge Farm and also east of the bridge heading south on a different alignment to the Order route. These tracks are notated on later maps as footpaths. The word ‘ford’ has started to appear on the maps next to the bridge and in the accompanying reference book, both parts of the Order route, east and west of the river are notated as ‘road,’ albeit they are uncoloured, with the main roads appearing sepia in colour. In 1896 the OS map shows Iron Bridge Lane terminating at Iron Bridge farm, with a track recommencing north east of the farm, and a footpath denoted next to the track heading toward the junction with the bridge.
The objector notes that a gate or other obstruction is denoted at point A of the Order route on the 1896 map, consistent with a change of status at that point, although EBA point out that Lord Denman in Davies v Stephens [1836] suggested that although a gate might tend to show it is not a public road, a road may have been originally granted reserving the right of keeping a gate across it to prevent cattle straying.
Ultimately, the purpose of OS maps was not to record public rights of way, but rather what features existed on the ground. From 1888 OS maps carried a disclaimer to the effect that representation of a track or a way on the map was not evidence of a public right of way. The disclaimer was presumed to apply to earlier as well as later maps. Furthermore, in 1905 surveyors were instructed that ‘OS does not concern itself with rights of way and survey employees are not to inquire into them’. Subsequently these maps hold limited weight in demonstrating the status of rights of way.
Tithe Maps 1844 and 1847
Iron Bridge Lane, which is acknowledged today as a public highway, is shown separate from hereditaments until it reaches the Order route at point A where it terminates. The section A-B is absent where it crosses Parcel 174, which was a titheable piece of land. No track or road is shown across this parcel albeit as acknowledged in KCC v Loughlin [1975] a footpath could have existed as these were not often illustrated on Tithe Maps. (A footpath existing across parcel 174 is supported by the dashed lines shown on later maps next to the Order route between points B-C). From points B-E the Order route is then shown again, although from point D the route for a short section, appears to be covered in water before being shown by solid parallel lines again.
The Tithe Maps did not differentiate between public and private roads, as the Tithe Commissioners were only concerned with the productiveness of the land. Roads marked upon them could have been private or public as both lessened the productivity of the land. Accordingly I consider them good representation of the existence of a lane, but in this case the notable absence of the section A-B, which corresponds with the 1896 OS map, is suggestive that the route was possibly private, with section A-B turned over to pasture at that time.
Also of note is that the Tithe apportionment of 1847 records land directly east of the river crossing as belonging to Iron Bridge Farm, so it is entirely possible that the ford crossing that was shown next to the bridge in maps of this time were for farming or herding purposes. The main road to the South of the Order route, labelled ‘to Gosfield’ also shows a footbridge and river crossing which would more likely have been used by the travelling public, as there appears to be no gain in travelling the longer circuitous route where the Order route sits.
Conveyance of Iron Bridge Farm 1895
The map albeit fairly difficult to discern in detail, appears to show the route as an uncoloured track, with the acknowledged highway of Iron Bridge Lane coloured sepia. However the section between A-C does not seem to show as a track in the same manner as the rest of the route. Ultimately the schedule of Particulars does not specifically evidence a right of a way on the estate of Iron Bridge Farm and the Conditions of Sale are a generic document. The excerpts are good evidence that the majority of the route was in existence but are not evidence of public rights.
Finance Act 1910
The Finance Act 1910 documents show the entire route uncoloured and falling outside of land holdings. The route is bounded by solid lines with the exception of section A-B where it is shown with a solid line and a dashed line. There are a number of land holdings bordering the Order route.
The existence of public rights of way effectively reduced the value of the land and liability for taxation and they were therefore included in this statutory survey. The accompanying valuation reference books indicate some deductions for public rights of way in the areas of land over which the Order route crosses but is not specific to individual routes. There are footpaths shown on the Finance Act Map that match with the OS maps and are public footpaths now and it is possible that the deductions were for these public rights of way.
I agree with EBA and their reference to Robinson Webster Holdings Ltd v Agombar [2001] in that this document is powerful evidence of public rights of way on the land over which the Order route passes and over the Order route, however the level of status of the public right is not clear cut. It is considered that roads shown in this manner are good evidence of a public right of way possibly at vehicular status, however Fortune v Wiltshire [2012] also applies, whereby the judge references at paragraph 70, an article in the Rights of Way Law review May 2002, in which Mr Braham warns that if viewed in isolation, the lack of colouring leaves open the question whether the highway in question was no more than a bridleway.’ 
The objector states that errors can be made, even on documents such as the Finance Act records, citing Hollins v Oldham [1995]. I accept this statement, but nonetheless, the record comprises good evidence of a public right of way of possibly higher status that a footpath, although it is also accepted by both parties that there are other potential reasons for a road to be excluded, for instance if it were shared by several parties to access their land holdings.
Bartholomew’s Map 1919-1924
On this map the western part of the Order route loop is denoted with red dots indicating it was suitable for use by cyclists, albeit the eastern part of the Order route is uncoloured, which according to Bartholomew’s was considered inferior and not recommended for use. This accords with my site visit, where the route on the eastern side of the river had an undulating aspect and was very narrow in parts, whereas the land on the western side was wide and flat. 
Albeit Bartholomew’s map was sold commercially, it did not address public status of any routes shown and bore a disclaimer to that effect. Accordingly this map is good evidence of the existence of the route but not of any public rights.
OS Maps 1954/1969
The 1954 map shows the entire route with F.P. notated north of Iron Bridge Farm next to a track marked grass road. The 1969 map shows the route blocked at point A, by Ironbridge Farm, with a footpath heading from point B toward point C. On the eastern side of the river part of the route between points D-E on the eastern side is no longer showing.
County Surveyors Book of Maps 1932 and the Definitive Map Process
The County Surveyors Book of Maps was a result of the local authority creating a permanent record of public rights of way, pursuant to the 1932 Rights of Way Act. The whole of the application route is shown by blue dashes, the notation for footpaths. The Definitive Map Process that followed on from this did not denote the Order route in any other way, albeit of interest were the parish survey cards, one of which notated that the eastern side of the Order route should be ‘B.P’ but that there were obstructions on the route. General comments were also made in the process about the narrowness of the route between Lones Hole and the open fields as well as the nature of flooding in the area and later maps denote the area was liable to flood. Public notice was given of the Draft Map and Statement and anyone could object to their contents and challenge the status of the routes shown therein. There appears to be no objections to the designation of footpath through the Definitive Map Process.
Other Evidence
There were other maps submitted in evidence, namely Cassini’s Maps of 1805, 1898 and 1919 however these maps were broadly in line with what the other maps portrayed and are based on OS maps at Land ranger scale.
In the original investigation by the Council, the Parish Council were consulted, who commented that they had spoken to two older residents who clearly remember the routes through Iron Bridge Farm being used by horses, for the milk delivery when the ground was dry and latterly by farm vehicles and motorised vehicles.
I do not consider the milk round as use by the general public, nor use of the lane by farm vehicles. The motorised vehicle use was latterly and may well have been vehicles owned by the properties or accessing the properties. It is clear from the Definitive Mapping process dating back to the 1950’s, the photos in the 2012 publication Iron Bridge Loop, and the Council site visit in 2015 that ‘latterly’ the route for the most part, would have been difficult to access by vehicle.
The Ford
Albeit the objector stated that there was no evidence on the ground to indicate an entrance or exit point at point C that would have been passable for vehicles, the historical evidence of a ford in the location of the Ewen/Iron Bridge is not ultimately disputed and is evidenced on several of the maps submitted, as well as on photographs from the 1920’s and the 1960’s. EBA submitted that any use by vehicles or equestrians of the Order route would have likely been by use of this ford, whereas the objector considers the representation of the ford on maps does not signify it has public status and draws attention to the modern private causeway built by the landowner that is shown on current OS maps but is not public.
As mentioned in the Procedural Matters, there was also suggestion from the Council and the objector that as the ford no longer exists, that any right of way across the ford no longer exists quoting R (on the application of Gloucester CC) v Secretary of State for Environment, Transport, and the Regions [2000]. I consider there is relevance in this case law for the limb that discusses a bridge that no longer existed across a stream, however I am inclined to agree with EBA on this matter that for the purpose of determining this Order Attorney-General Ex relation Yorkshire Derwent Trust Ltd and Another v Brotherton and Others [1991] may be more appropriate to the matter of the ford wherein Lord Oliver quotes Pratt’s Law of Highways, 13th ed. (1893) pp.5-7 ‘….A highway which crosses a river by means of a ford….does not thereby cease to be a highway’.
Other Matters
An objection was received from the owners of property at Lones Hole Lane wherein they indicated the unsuitability of the Order route for use by horses due to the dangers of exiting onto the busy Codham Mill Road, as well as the danger of erosion of the land if a ford were to be reinstated which could culminate in a possible undermining of the bridge. 
They were also concerned that the current nature of the route with stiles and grazing animals, and possible contamination of their water supply by horse droppings also made the route unsuitable to be upgraded.
Whilst I recognise all of the above as genuine concerns, the legal basis on which I must determine this case does not encompass consideration of such matters relating to safety and desirability. If the Order were to be confirmed, the above issues should be referred to the Local Authority to advise further upon. These are factors that I cannot take into account in reaching my decision. 
Conclusions
There is a synergy between all of the maps submitted in evidence in portraying for the most part, a route of longevity and quite possibly wide enough for vehicle use. However the majority of the maps are commercial maps that did not distinguish between public and private rights and several private access tracks to other buildings in the locality were shown upon these maps. 
The Tithe Map which can be considered good evidence quite clearly showed part of the route as missing and although I acknowledge the comment by EBA that in isolation the Tithe Map can sometimes be contradictory to the other evidence, the absence of part of the route was also reflected in other maps of the time. 
I consider the strongest evidence before me of a public vehicular lane to be the Finance Act 1910 records. There is the view that the depiction of a route shown like this one raises a strong possibility that the road in question was a public highway, possibly of vehicular status, however the Finance Act records are not definitive and simply one part of the jigsaw. 
The presence of the ford could have facilitated access by horse and cart but equally could have had the purpose of providing access to the fields and pastures on the other side of the river, and it is known that Ironbridge Farm held land on both sides of the river.
Ultimately whilst the Finance Act documents could suggest public vehicular rights, the majority of the evidence is more neutral in its support of this suggestion, being that most maps were not concerned with public rights. The earlier reference to the Quarter Session presentment is also good evidence of the existence of public rights, but only for part of the route and it is speculative that the presentment indicated that the bridge was a vehicular highway rather than a footbridge.
Of importance in the determination of this case, is the purpose of the Order route in its function as part of the highway network. There appears to be no utility or place of public resort to this particular route in terms of vehicular use, other than access and use of it by the adjoining landowners. It is not a through route, other than on foot towards Water Hill Lane and with the liability of flooding being a thread woven throughout the evidence before me, I am not convinced that the route offers any provenance of use by the travelling public as a public road. 
As the objector pointed out it is questionable as to why the public would have elected to leave Codham Mill Lane in their carts and wagons to follow a much longer and seemingly more arduous and less suitable route with no onward destination and no choice but to re-join the same section of highway from which they had departed having travelled more than three times the distance they would have if they had remained on the original highway. 
Conversely, there are several footpaths denoted on many of the maps from the late 1800’s onwards, that connect with the Order route on the west side of the river from different directions, as well as a footpath following the eastern side of the river which connects to Ewan/Iron bridge, all offering onward and through routes.
When the evidence is considered as a whole, it is well balanced with both sides relying on a number of inferences, however I am not persuaded that on the balance of probabilities the Order route was historically a public vehicular lane.
The mapping evidence is subsequently equivocal when contemplating any higher right than that already recorded, although when considering the denotation of the Order route on the Finance Act documents it is credible that the exclusion of the route could have indicated a right of use on horseback through fording the river.
I do consider that the route was likely both suitable and accessible historically to equestrians, and the topography of the land would be tolerable to such use. This premise is supported by the 1920 photo showing two riders crossing the ford by Ewan/Iron Bridge, although as pointed out by the objector it is not known who these riders were, whether they were family members of the landowners, or perhaps had been given permission. Nevertheless when combined with the comments of the local residents who recalled use by horses when they spoke with the Parish Council, and the survey card from the Definitive Map process which indicated a possible bridle path, there is a certain amount of reputation of use of the route by horseback.
Albeit I cannot find provenance of the Order route as a restricted byway I do consider there is a case for historical use as a bridleway. With this in mind, the fundamental principle of ‘once a highway, always a highway’ must prevail in the absence of any legal undertaking to amend or downgrade documented rights, even should the highway no longer seem suitable.
Accordingly, it is my view that on the balance of probabilities, the available evidence is just sufficient to indicate that the Definitive Map and Statement should be amended, to show the Order route having bridleway status, with a new section of bridleway being recorded across the river by means of fording.
As the upgrading is to a bridleway, the provisions of Section 67 of the Natural Environment and Rural Communities Act 2006 do not apply and therefore do not need to be considered.
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed with modification.
Formal Decision
I propose to confirm the Order with the modifications detailed below. These modifications would have the effect of showing as a highway of one description, a way which is shown on the Order as a highway of another description.HIGHWAY OF ONE DESCRIPTION  It is therefore required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act that notice of the proposal to modify the Order be given and an opportunity for objections and representations to be made regarding the proposed modification.
· [bookmark: _Hlk148460119]On the Order title, delete Restricted Byway and insert Bridleway.
· On the Order at section 3., delete Restricted Byway and insert Bridleway.
· On the Schedule, PART I, Description of path or way to be upgraded, section 1., delete Restricted Byway and insert Bridleway.
· On the Schedule, PART I, Description of path or way to be upgraded, section 2., delete the full stop after Lones Hole Lane and insert is upgraded to Bridleway.
· On the Schedule, PART I, Description of path or way to be added, section 3., delete Restricted Byway and insert Bridleway.
· On the Schedule, PART II, Variations of particulars of path or way, Position and Description for Path No. 63, delete RBWY 67 Braintree and insert BR 67 Shalford.
· On the Schedule, PART II, Variations of particulars of path or way, Classification for Path No. 67, delete RBWY and insert BR.
· On the Order Map, Plan No.1 Key, delete Restricted Byway and insert Bridleway.
· On the Order Map, Plan No.1 Title, delete Restricted Byway and insert Bridleway.
· On the Order Map, Plan No.2 Title, delete Restricted Byway and insert Bridleway.

Mrs A Behn		
Inspector
[image: Order map]



[image: Order map]
2



2
image1.jpeg
| ?%3% The Planning Inspectorate




image2.emf

image3.emf

