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	On papers on file

	by Mrs A Behn Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 30 August 2023



	Order Ref: ROW/3295275

	This Order is made under Section 53(2) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Sheffield City Council (Definitive Map and Statement) Modification Order (No. 78) 2019.

	The Order is dated 5 July 2019 and proposes to modify the Definitive Map and Statement for the area by upgrading Public Footpath Bradfield 213 (BRA/213) to a Restricted Byway as shown on the Order Map and described in the Order Schedule.

	There were 2 objections outstanding when Sheffield City Council (SCC) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	
Summary of Decision: The Order is confirmed.
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Procedural Matters
I have been appointed by the Secretary of State for Environment, Food and Rural Affairs to determine whether this Order should be confirmed on the basis of the papers submitted. I have not visited site but I am satisfied that I can make my decision without the need to do so.
In writing this decision I have found it convenient to refer to points marked on the Order Map and I therefore attach a copy of this map.
The Main Issues
The Order has been made under section 53(2) of the 1981 Act in consequence of the discovery of evidence as provided in section 53(3)(c)(ii) of that Act. The requirement of this legislation and what I must consider on the balance of probabilities, is whether the evidence discovered by the surveying authority, when considered with all other relevant evidence available, shows that a right of way that is shown on the Definitive Map and Statement as a highway of a particular description ought to be there shown as a highway of a different description.
In 2018, following the erection of a sign stating ‘walkers only’ on BRA/213, seven user evidence forms were submitted to SCC claiming that the Order route had been used on horseback, on bicycle and by motorised vehicle since 1969. SCC undertook an investigation of documentary sources but nothing was found to support the existence of higher rights on the Order route. Correspondingly the claim relies solely on user evidence.
For user evidence, section 31 of the Highways Act 1980 Act is relevant. This requires consideration as to whether a way over any land, other than a way of such a character that use of it by the public could not give rise at common law to any presumption of dedication, has been actually enjoyed by the public as of right and without interruption for a full period of 20 years. If this is the case the way is deemed to have been dedicated as a highway unless there is sufficient evidence that there was no intention during that period to dedicate it. The period of 20 years is calculated retrospectively from the date when the right of the public to use the way was brought into question.
If statutory dedication is not applicable, I shall consider whether an implication of dedication has been shown at common law. Common law requires me to consider whether the use of the path and the actions of the landowner have been of such a nature that the dedication of the path by the landowner can be inferred.
Reasons
Statutory dedication
When the status of the claimed route was brought into question  
The status of BRA/213 was first brought into question by the erection of the signs on the Order route stating, ‘walkers only,’ in 2018. Accordingly, the twenty-year period to be considered for the purpose of statutory dedication is 1998-2018 (the relevant period).
Evidence of use by the public
Seven User Evidence Forms (UEF’s) were provided in support of use of the Order route as a restricted byway. Modes of transport were stated to be by bicycle, on horseback, by horse drawn vehicle and using motorised vehicles. Three UEF’s claimed in excess of 35 years use, with three more providing evidence of 10 or more years use and one giving evidence of 7 years usage. 
Two of the users had used the Order route only by motorbike and correspondingly their evidence is subject to Section 66 of the Natural Environment and Rural Communities Act 2006 (the NERC Act). Section 66(2) of this Act specifies that use of a way by mechanically propelled vehicles cannot give rise to a public right of way and so accordingly these two UEF’s cannot be used when considering the evidence for a restricted byway.
Evidence submitted indicates that use by bicycle and horseback was predominantly recreational. Permission was never sought or given to use the route, and use was open and without force or secrecy. Frequency of use appeared to be approximately monthly, sometimes the users were alone and at other times they were within groups of people travelling by the same mode of transport.
Users considered the Order route to have always been a ‘lane,’ stating widths of approximately 5 metres, with no gates or stiles, fences, or obstructions. Some users commented that they had often observed others using the lane on bicycle, horseback and by motorised vehicle. One user believed that the Order route was part of a long-distance cycle route in the Peak District.
Having regard to the above, although there are not a substantial number of users providing evidence, the Order route is in a rural location and the evidence of use spans a long period of time. Accordingly I find the evidence just sufficient to raise a presumption of the dedication of a restricted byway. Therefore, the first part of the statutory test is satisfied.
Evidence of any landowners
The owners of Old Ronksley Hall Farm (the objectors), who own land south of the Order route, submitted that approximately 45 metres of the Order route heading north from point B was under their ownership. They stated that no permission had ever been given by the farm to access this land and that in the 1960’s the land crossed by the Order route was privately owned and gated.
Any lack of intention of a landowner to dedicate a public right of way across their land must be communicated to the public at large in a tangible form. There is nothing before me that indicates any action was taken to prevent use during the relevant period, or to inform the public that such use was not permitted.
The objectors submitted extract documents from 1969 concerning conveyancing of land in the area to SCC, for provision of access to corporation tenant lessees and licensees. They drew attention to the track running next to their property and submitted that the accompanying plan showed no provision of access across it, as it was retained within the title of Ronksley Hall Farm. As such, they felt that the route where it crosses their land should be a permissive footpath only.
However the matter of the existing footpath rights is not a matter before me. Ultimately, BRA/213 was designated a public footpath as part of The Sheffield City Council Definitive Map and Statement Modification Order (No. 58) on 14 June 2016. This constitutes conclusive evidence in law of the right of the public to use the route on foot, albeit without prejudice to the possible existence of other rights.
A photograph was submitted of a gate post, which the owner of Old Ronksley Hall Farm stated was at the end of Moorwood Lane at its junction with Onksley Lane. This location is the southern terminus of the Order route. It was stated that the gate which had once stood there had been removed to allow access to farm vehicles, however there is no evidence before me to say when this gate was in existence or how it might have obstructed the Order route, being that Moorwood Lane itself is not part of the Order route.
The owners of Ronksley Hall Farm, situate next to Old Ronksley Hall Farm, also objected to the Order, and endorsed the information given by the Old Ronksley Farm regarding rights of access, however no additional evidence was provided by them.
Overall I can find no evidence of any measures taken by any landowner during the relevant period to demonstrate that there was a lack of intention to dedicate a restricted byway.
Conclusions on statutory dedication
I have concluded that the user evidence is sufficient to raise a presumption that the claimed route has been dedicated as a restricted byway. In addition, there is no evidence before me that any landowner demonstrated to the public, a lack of intention to dedicate a restricted byway during the relevant period. Therefore, I conclude on the balance of probabilities that a restricted byway subsists. In light of this conclusion, there is no need for me to address the evidence in the context of common law dedication.

Other Matters
The objectors raised concerns that the footpath was already illegally used and that upgrading it would probably lead to further misuse, particularly by vehicles and motorcycles. They were also concerned about delivery vehicles and cars getting stuck on the privately owned tracks in the immediate area through ignoring or not noticing the highway signs at the beginning of Onksley Lane, depicting a dead-end route.
Whilst I recognise the above as genuine concerns, the legal basis on which I must determine this case does not encompass consideration of such matters relating to safety, security, and desirability. These are factors that I cannot take into account in reaching my decision.
It appears from the representation of Old Ronksley Hall Farm, that there is also an issue of clarification as to where the adopted highway terminates on Onksley Lane and any use of possibly unadopted land as a footpath. However, this section of lane is south of the Order route and accordingly it is not a matter relevant to my decision.
In their representation, the owners of Ronksley Hall Farm expressed that the naming of Onksley Lane by SCC was an error and that it should be Ronksley Lane. The naming of this lane is a matter outside of my remit and should be referred to the Council for their consideration.
Conclusions
The available evidence does indicate that use of the Order route on bicycle and by horseback has occurred over a long period of time. Additionally there is no evidence of a lack of intention to dedicate by a landowner.
Accordingly, it is my view that on the balance of probabilities, the available evidence does indicate that the Definitive Map and Statement should be amended, to show BRA/213 having restricted byway status.
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.

Mrs A Behn		
Inspector
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