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	Inquiry opened on 13 June 2023

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:  31 July 2023



	Order Ref: ROW/3303492

	This Order is made under Section 257 of the Town and Country Planning Act 1990 and is known as the Oldham Borough Council (Footpath 26 Oldham) Public Path Diversion and Definitive Map and Statement Modification Order 2022.

	The Order is dated 4 May 2022 and proposes to divert the public right of way shown on the Order plan and described in the Order Schedule.

	There were thirty-two objections and one representation outstanding at the commencement of the inquiry.

	[bookmark: bmkPoint]Summary of Decision: The Order is not confirmed.
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Procedural matters
I held a Public Inquiry to consider this Order on 13 and 14 of June 2023. I also undertook an unaccompanied site visit on 12 June 2023 where I was able to view the Order route, the unaffected sections of it and the wider footpath network. All parties agreed it was not necessary to undertake an accompanied site visit following the close of the Inquiry. 
It was noted the length of the proposed footpath and the number of steps to be provided in the Order were incorrect. A minimum width for the new footpath was included in the Order. Minimum widths create uncertainty regarding the position and width of the path and should not be used. It should be possible to determine an exact width when providing a new footpath within a development site. The Order stated it would come into effect upon confirmation of the Order, but the new route would not be available until after the proposed road was constructed. Finally, the scale of the Order Map did not match the scale indicated and was smaller than required by the Town and Country Planning Act Regulations 1993. I raised these issues in the Case Management Conference held on 6 June 2023 and Oldham Borough Council (the Council) proposed amendments and provided a correctly scaled map to use if I were to confirm the Order.
The Main Issues
Section 257(1) of the Town and Country Planning Act 1990 (the 1990 Act) provides for an Order to be made authorising the stopping up or diversion of a footpath, bridleway, or restricted byway if it is necessary to do so in order for development to be carried out in accordance with planning permission granted under Part III of the 1990 Act. 
In considering the confirmation of the Order, the disadvantages or loss likely to arise as a result of the stopping up or diversion of the way to members of the public or persons whose properties adjoin or are near the existing highway should be weighed against the advantages of the proposed Order. There are effectively two issues which must be considered, the necessity test and the merits test. Confirmation of the Order requires that both tests are satisfied. 
Defra Circular 1/09 version 2 makes it clear that, in determining an Order of this kind, the merits of the development are not at issue. However, it should also not be assumed that because planning permission has been given necessitating the closure of a footpath confirmation of the Order will automatically follow. Inspectors are not obliged to confirm an Order even if it appears necessary to enable the development to take place. Non-confirmation may be justified where the proposed diversion would not be the most suitable and the Order could not be modified. 
I must also have regard to any material provisions in any rights of way improvement plan for the area when determining the Order. In addition, in reaching my conclusions I must consider the requirements of the Equalities Act 2010 where appropriate. 
Reasons
The existing footpath and surrounding network
Footpath 26 Oldham runs from Rhodes Hill to Definitive Footpath 25 Oldham through a woodland valley. The route is largely level although there are some very short gradient changes where two or three steps are provided. Along some sections, the surface is uneven due to tree routes, stone gullies, and mud. The available width is limited in places by narrow bridges, gaps in boundaries, trees, and the collapsing bank alongside the brook. A notice also warns the public about the unstable brook bank.
Footpath 25 Oldham initially rises very steeply as it heads south-west from the Order route with a flight of seven steps along the steepest section. It then rises gradually across fields until it reaches Knowls Lane. There is a broken stile with a gap alongside it in the steep section and a wide pedestrian gate in another field boundary. It also heads north-east from Footpath 26 for approximately 60 metres before joining another footpath. 
This footpath heads south-east up a short steep bank then gradually rises across a field until it reaches Thornley Lane. Heading north-east this footpath goes up a short, stepped ramp with 4 low sleeper steps and then gradually rises to Oldham Road. The last section is slightly steeper but is surfaced partly with tarmac and partly with compacted stone. Near its north end, another footpath heads east and then north to Oldham Road which is similar in gradient to the previous footpath. At the junction of these two footpaths, is an unrecorded path which appears to run along a disused railway line. 
Another unrecorded path joins the Order route at Point A and heads north to Ashbrook Road. This goes up a slope by way of a stepped ramp with 19 low sleeper steps. There is a wide pedestrian gate and narrow gap at the northern end. The proposed link road would be along the alignment of this footpath. At the southern end of this path, another unrecorded route heads east on the north side of the brook running parallel to the Order route. For most of its length, it is fairly level with an even surface, but it rises at its eastern end to join a Definitive Footpath just north of Footpath 25. This route will also be severed by the link road.
The Necessity Test: Whether the diversion is necessary to allow development to be carried out in accordance with planning permission
Planning permission was granted by the Council in December 2019 for a hybrid planning application. It included full planning permission for a new link road between Knowls Lane and Ashbrook Road and outline planning permission for a development of up to 265 dwellings, open space and landscaping with all matters reserved except access. A further application under Section 73 of the 1990 Act seeking a variation to condition 8 and amendments to the approved plans relating to the link road was approved in April 2021. A Reserved Matters Application was approved in July 2022 relating to the residential development.
It was argued that the diversion would not be necessary if a bridge or tunnel over the watercourse was provided instead of a box culvert. However, planning permission has not been granted for these and I am only able to consider the proposed diversion in relation to the approved planning permission.
It is clear from the approved plans that the embankment for the link road would sever the Order route. Given the embankment profile and proximity of the footpath to the approved culvert, the public’s right of passage could not realistically continue on the same line. 
Therefore, I consider it is necessary to divert the Order route to enable the approved development to proceed. 
The Merits Test: Whether the disadvantages to the public likely to arise as a result of the diversion are outweighed by the advantages of the proposed diversion along with any planning benefits
Whilst it is not open to me to reconsider the merits of the approved development, I must weigh up any disadvantages of the proposed diversion to the public against any benefits to them and any benefits from the approved development. On these matters my attention was drawn to Vasiliou v the Secretary of State for Transport (1991) [2 ALL ER 77] and R v (Network Rail Infrastructure Ltd.) v Secretary of State for Environment, Food and Rural Affairs (2017) [EWHC2259 (Admin)]. As summed up in the Network Rail case, after weighing up all the advantages and disadvantages and the degree of importance attached to them, I must decide whether any such disadvantages or losses are of such significance or seriousness that I should refuse to confirm the Order.
The disadvantages of the proposed diversion
The proposed diversion would be 10 metres longer than the existing footpath. It would traverse the embankment using four flights each with twelve steps on both sides of the road. 
All parties agreed the increase in length was slight and would not affect path users, which I concur with. The main concerns raised by the objectors were the safety of the new road crossing and the gradient of the Order route over the embankment, particularly for less mobile path users.
A public footpath free from road crossings would be safer than a route with them. However, the approved planning application does not include a bridge or tunnel over the Order route. Therefore, I am unable to take these options into consideration.
The Stage 1 Road Safety Audit (RSA) (2017) raised some concerns about the speed of vehicles and recommended traffic calming but no issues were identified regarding the footpath crossing the road. The Council’s Highway Engineer advised the Footpath Officer in August 2021 that excess speeds on the downhill approaches to the footpath crossing should be expected. Therefore, more details of the proposed crossing would be required to determine sight lines and the visibility of the crossing and those using it. 
These documents led to concerns that the road crossing would put members of the community at risk of harm. One person who spoke at the Inquiry, raised concerns for his adult sons who use the Order route but have a genetic condition which means they have no sense of danger. 
A Summary Note of the RSAs from Russell Homes stated the Stage 2 RSA was undertaken when the detailed design of the link road reached the technical approval stage. This indicated a possible conflict between footpath users and cyclists where the footpath joined the cycleway on the western side of the road, but no other safety concerns were raised. Recommendations were made to improve markings within the cycleway and to provide tactile paving to warn cyclists of the footpath crossing. These are shown on a plan of the proposed crossing as well as a raised speed table in the road and tactile warning paving at the edge of the carriageway. Further RSAs will be undertaken upon completion of the link road and after it is opened.
I am satisfied road safety issues were considered before the granting of planning permission and during the detailed design stage. Traffic calming measures would be provided to address concerns raised in the RSA1 and I am advised the speed limit will be 20 mph. Although the road crossing may impact some user groups more than others, I am satisfied any disadvantages of the new road crossing to the public would be limited.
Surveillance cameras were used to undertake a user survey of the footpath. Path users were categorised as adults, children, elderly, disabled, cyclists, equestrians, and dog walkers. It showed use by 650 path users on 16 different days, approximately 40 per day. Forty-six cyclists were recorded using the Order route. It is claimed that no disabled people used the footpath. However, path users were categorised only by their physical appearance and if they were using mobility aids. Furthermore, the Footpath Survey was undertaken between December 2022 and May 2023 after the proposed development had been granted planning permission and after the Order was made.
Some parties considered the amount of use of the Order route was very limited and made comparisons to the number of users in the Vasiliou case. Given the location and condition of the Order route, others consider the number of users to be high and did not see how a comparison could be made to the Vasiliou case which concerned a street in the centre of Blackpool with shops and restaurants along it. I consider the number of path users to be high for a woodland valley footpath and agree that the Order route is not comparable to the street in the Vasiliou case.
The existing surface condition, steps, limited widths, structures, and topography of Footpath 26 and the connecting paths mean they are not the easiest to use and access would be limited for some people. Some parties considered they would be easier to use if the Council had undertaken repairs to the bank of the brook, provided a stone surface along the muddy and uneven sections and improved bridges and structures. 
The parties had differing opinions on how the proposed steps over the embankment and their gradient would affect the accessibility of the Order route. Some claimed that, due to the existing footpath network’s challenging nature, the introduction of steps would not impact on its accessibility. Others considered the proposed steps would adversely affect all path users but particularly those less able members of the community and families with young children. Concerns were raised about the impact of the diversion on disabled users and if their needs had been adequately considered. Some parties considered assumptions on the abilities of path users based only on their use of a wheelchair or other walking aid in the survey footage could also amount to discrimination.
Some parties suggested a stepped ramp, like those on the connecting paths, would allow a similar level of access to what currently exists. One, a retired civil engineer, proposed a design that could be achieved with a gradient of 1:8 and 18 steps over each side of the embankment with an increase in length of only 10 metres. 
One of the witnesses at the Inquiry is a wheelchair user who uses an attachment to access Footpath 26 and surrounding paths. He does not use the full length of the Order route but does use some sections. His attachment cannot use the ramped steps, but he advised that more powerful attachments and all-terrain wheelchairs can. However, these would not be able to use the proposed steps. Another path user explained that, before his hip replacement, he was able to use all of Footpath 26 but would not have been able to use the proposed steps. I also observed a member of the public using a walking stick on the ramped steps on one of the adjoining footpaths. 
These views were echoed in the written objections where path users stated that their age, disability, mobility issues, and respiratory conditions would prevent them from using the proposed route. Several stated they used the Order route to maintain their physical and mental health. A children’s learning disability nurse stated the area was easily accessible for children with disabilities by using large buggies, walking frames and off-road wheelchairs. Other path users stated they would not be able to use the proposed diversion with their pushchairs or young children. Some people pointed out that, as well as being used for recreation, it also provided a traffic-free route to local shops and services. 
Details of the proposed route provided in the Applicant’s Statement of Case and at the Inquiry indicated the embankment would be 8 metres high with an overall gradient on either side of 1:4.8 (20.83%). This gradient would be similar to the existing ramped steps on the connecting footpaths. There would be a total of eight flights of 12 steps (96 in total) with no handrails. Each step would have risers of 170mm and 1 metre deep treads which would be edged with stone to reduce erosion. Therefore, each flight of steps, according to the dimensions provided, would have a gradient of 1:6 (16.7%). Between each flight, there would be level sections which would vary in length. On the first day of the Inquiry, I was advised that the footpath would be 1 metre wide. I asked for confirmation of this and on the second day, I was advised that it would be 2 metres wide. A scale plan was provided in response to other questions about the design of the steps. 
Concerns were raised over the design and width of the steps, discrepancies between this drawing and later drawings which indicated fewer steps, and the lack of handrails. It was also asked why the number of steps in the Order was lower. A retired civil engineer also questioned the accuracy of the 1:4.8 gradient, although he was not acting as an expert witness.
After the Inquiry, when measuring the length of steps on the Path Realignment Works plan (drawing number 28959-628 P5 dated August 2017) (the approved plan), I noted each flight of steps would be approximately 4 metres long, not the 12 metres required for 1 metre treads. Furthermore, the Order indicated the footpath would be 35 metres long on the western side of the embankment and 36 metres on the eastern side. Therefore, 96 steps with 1 metre treads would not be achievable in the space available. 
I requested clarification from the Applicants regarding the dimensions of the steps and the path. I was advised in writing that the treads would be 350 mm deep and 1.2 metres wide. This would mean each flight of steps would have a gradient of 1:2 (50%). The flat sections between the flights of steps would be between 2.15 and 10.66 metres. 
A gradient of 1:2 is similar to the existing gradient and partially stepped route on Footpath 25 heading south-west from the eastern end of the Order route. This relatively short section left me out of breath whereas the existing paths to the north with a lesser gradient had no impact on my breathing despite being longer. I consider introducing such a steep gradient on two additional sections of the Order route would significantly disadvantage the public and would prevent all but the fittest and most able from using it. For many path users and new residents, the number of steps, height, and steepness of the embankment would make the Order route completely inaccessible, and others would find it substantially less convenient. This section would be a permanent barrier for some, even if other improvements were made to the rest of Footpath 26 to make it more accessible. 
The proposed 1.2 metre width for the steps would be insufficient for two people to easily pass each other. The lack of handrails would make it more difficult to use and impact the safety of path users. I consider this would be a significant disadvantage to members of the public, particularly disabled and older users and young families. The differences in the widths, gradients, number of steps and other details given also make it unclear what would be provided if the Order were confirmed.
Advantages of the proposed diversion
The proposed diversion would connect to the new link road which would have a cycleway along the western side and a footway along the eastern side. This would provide an additional route south to Knowls Lane where one does not currently exist, as well as cycle access and an improved route for walkers between Ashbrook Road and Knowles Lane. Additional and improved routes to the north and south would be an advantage to path users and the wider public. However, this appears to be at the expense of reduced accessibility to the east and west which is only available by the Order route.
The proposed new route would have a bound gravel surface which would improve the surface making it more passable, less slippery, and safer than the existing footpath. The Applicant considered this would make Footpath 26 more accessible. I do not consider the introduction of steps would make it more accessible and I am not satisfied the surface improvements would outweigh the disadvantages to path users of the proposed steps and increased gradient. 
Advantages of the proposed development
It is not my place to consider the merits of the approved planning permission as these have already been determined by its granting. However, as part of the merits test, I must balance any advantages arising from the proposed development against any disadvantages of the proposed diversion. 
It is stated that the benefits which would result from the proposed development include the provision of 234 dwellings in a sustainable area which would contribute to the housing needs of Oldham including affordable housing, the delivery of the link road which would improve public transport, connectivity and improve highway safety in the area, economic benefits including Gross Value Added, Annual Commercial Expenditure and Council Tax contributions, direct and indirect jobs, high-quality public open space, enhanced connections across the whole of the development site, ongoing management of the ancient woodland and the transfer of land for the expansion of a primary school.
However, only the link road crosses the Order route. Therefore, this is the only part of the hybrid development that requires the diversion of Footpath 26. I am advised the residential development is dependent on the provision of the link road but there do not appear to be any conditions within the Notices of Approval of Planning Permission relating to this. Therefore, the residential development does not require the diversion of the Order route. The use of a hybrid planning application would normally suggest the different aspects of the development could happen independently. Furthermore, the reserve matters planning application for the housing was not granted permission until after the Diversion Order was made. As with most outline applications, it did not have sufficient detail to enable the effect on any public rights of way to be assessed. Therefore, I consider any benefits from the housing aspects of the development would have limited weight when balancing the advantages of the development against the disadvantages of the diversion.
I consider that there would be benefits to connectivity, public transport, and road safety by the provisions of the link road. Connectivity for all vehicular and non-vehicular users would be improved north to south by the link road. However, east to west connectivity for pedestrians would be reduced due to a less accessible and less safe footpath. Road safety would likely be improved for all types of users by the link road due to additional links reducing the strain on the existing road network and improved road junctions. However, reducing access to the existing footpath network could lead to increased use of the road network by pedestrians, impacting on their safety.
Public Sector Equality Duty
The Public Sector Equality Duty (PSED) of the Equality Act 2010 requires public authorities to have due regard to equality considerations when exercising their functions to prevent discrimination, harassment, and victimisation, advance equal opportunity and foster good relations between persons who share or do not share protected characteristics. The protected characteristics requiring consideration include race, age, sex, disability, gender reassignment, religion or belief, pregnancy and maternity and sexual orientation. 
It is for the decision maker to determine what weight should be given to equality implications relating to the decision. Decision makers should be properly informed before taking a decision and should acquire any relevant information if it is not available. Adequate records of steps taken should be kept to demonstrate this duty has been discharged.
I have been advised by the Applicant that due consideration was given to equality considerations when determining the planning application and if an Order should be made, although no documentation has been provided to demonstrate this. 
When making my decision I must also have due regard to the PSED. I do not consider the method used to survey the types of path users sufficient to adequately identify any protected characteristics, particularly disability, age, and pregnancy. I have already considered above that the diversion would significantly disadvantage members of the public, particularly those with mobility issues. Based on the evidence presented by path users, I consider that younger, older, less mobile, and disabled users would be significantly disadvantaged and discriminated against if I were to confirm the Order. 
Conclusions on the Merits Test
I consider there are significant disadvantages to the current and future path users, particularly those who are less mobile or older, and young families. For some, the proposed steps would be a permanent barrier to accessibility along the Order route. There are benefits of the proposed link road in terms of overall connectivity to the north and south, but this is at the expense of pedestrian connectivity from east to west. Furthermore, the safety of the Order route is compromised by the limited width of the proposed steps and the lack of handrails. Therefore, I do not consider the merits test has been met by the proposed diversion. 
Some parties consider that more suitable and accessible access over the embankment could be achieved within the approved planning permission and point to later drawings which show fewer steps. However, I can only consider the diversion before me, and I have not given any weight to these options. 
Whether the development is substantially complete
In accordance with condition 1 of the 2021 planning permission, works to the link road off Knowls Lane commenced in October 2022 and comprised of approximately 30 metres of road to base course level. These works did not affect the Order route and the developers do not intend to undertake further works until the Order is confirmed. I am satisfied the development is not substantially complete. 
Rights of Way Improvement Plan
The Council have produced a Rights of Way Improvement Plan (ROWIP) which assessed the current public rights of way network (PROWN), the present and likely future needs of the public, opportunities for exercise and open-air recreation, the accessibility of the network and policy documents. Their vision for the ROWIP was ‘to have an accessible PROWN which helps improve the borough’s image and support the local economy.’ 
It was considered that an improved PROWN would have several benefits including a more accessible borough, improved, safer, more attractive routes to services, employment and schools, improved connectivity, reduced car use, increased use and range of users and improved physical and mental health. Many of the local policies assessed contained objectives aimed at improving and enhancing these benefits. 
It was noted weaknesses of the current PROWN included large rocks which restricted access to mobility and sight-impaired users, variable widths, and steep gradients. 
Objective 1 of the ROWIP is to ensure the existing PROWN is open and available for use and objective 2 is to have ‘connected, safe, and accessible routes for all’ and it was noted that this was a particular concern for mobility and sight-impaired users. The objective looks to secure the safety of all groups using the PROWN and ensure routes are accessible to all appropriate users. Opportunities should be identified to enhance existing routes and improve links. Improvements to accessibility included works to improve surfaces and drainage, better access points and the least restrictive options. 
The proposed diversion is contrary to the objectives of the ROWIP. Introducing narrow steps on an existing footpath would reduce accessibility and make it less safe and connected for everyone. Any future enhancements along the unaffected sections of Footpath 26 to improve access would have limited impact due to the proposed steps. 
Conclusions on the relevant tests
I have concluded above the necessity test has been met and it is necessary to divert the Order route to allow permitted development. 
However, I have also concluded that the merits test has not been met. There would be significant disadvantages to all path users, particularly those with mobility issues, disabled people, older people, and families with young children. I consider these disadvantages would not be outweighed by the benefits of the proposed link road. 
Additionally, I have concluded the proposed diversion is contrary to the objectives of the ROWIP and would significantly disadvantage the protected characteristics of age and disability which I am required to consider under the PSED. 
Other Matters
It was made clear in the Case Management Conference and at the Inquiry that I cannot consider alternative routes that could have been possible if an alternative scheme had been granted planning permission. It was also explained it was not for me to revisit the decision regarding the approved planning permission or the decision to make the Order. It was apparent that some parties were not happy with the decision-making process, procedures, and administration. However, it is not my role to examine or comment on the Council’s processes and I have only taken on board any comments where they are directly relevant to the main issues in this case. 
Concern was expressed about the lack of participation by the Council at the Inquiry which deprived the objectors of an opportunity to question the evidence provided by them. Having a representative of the Council give evidence at the Inquiry may have been beneficial. However, the case in support of the Order was presented by the Applicant which enabled me to give due consideration to it. 
Conclusions
Having regard to these and all other matters raised at the inquiry and in the written representations I conclude that the Order should not be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I do not confirm the Order.
Claire Tregembo 
INSPECTOR
























APPEARANCES
	In Support of the Order:	
		Andrew Piatt			Gately Legal on behalf of Russell Homes
			Who Called 
			Greg Dickson 		Barton Willmore now Stantec 
			Jonathan Smith 		The Environment Partnership
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	Kevin Lawton			Local Resident
	Jane Barker			Save Our Valleys and Local Resident
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	Cllr. Mark Kenyon		Ward Councillor
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	Knowles Lane Road Safety Audit and Appendix 1
	PROW Usage Survey- Summary Table
	R (on the application of Network Rail Infrastructure Ltd.) v Secretary of State for the Environment, Food and Rural Affairs v Eden District Council, Story Homes Ltd. (2017) [EWHC2259(Admin)]
	Vasiliou v Secretary of State for Transport (1991) [2 ALL ER 77]
	Proposed Link Road Path Realignment Works A1 to scale
	Opening Statement from Andrew Piatt
	Closing Statement from Kevin Lawson
	Closing Statement from Jane Barker
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	Closing Statement from Andrew Piatt
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