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	Hearing held on 6 June 2023

	by J Burston BSc(Hons) MA MRTPI AIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:  13 July 2023



	Order Ref: ROW/3294823

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Derbyshire County Council Footpath from Yeardsley Lane to Buxton Road (a6) – Whaley Bridge Modification Order 2021.

	The Order is dated 23 June 2021 and proposes to modify the Definitive Map and Statement (DMS) for the area by adding a public footpath as shown in the Order plan and described in the Order Schedule. 

	There was one objection outstanding when Derbyshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for determination.

	Summary of Decision:  The Order is confirmed subject to the modifications set out in the Formal Decision.  
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Procedural Matters
The OMA have drawn my attention to a drafting error which refers to incorrect grid references for Point A and Point B in Part I and Part II of the Order.  I am satisfied that the mistake in the grid reference is not likely to have caused any prejudice because the Order map itself is clear as to the intention of the Order.
The Main Issues
The Order has been made under Section 53(2)(b) of the 1981 Act in consequence of the occurrence of an event specified in Section 53(3)(c)(i). 
Therefore, for me to confirm the Order, I must be satisfied that the discovered evidence is sufficient to show, on the balance of probabilities, that, in the past, the Order route has been used in such a way and to such an extent that a public footpath can be presumed to have been established.
Legal Framework
The application to add the claimed footpath to the DMS made in 2018. Following its investigation of the application under the provisions of Schedule 14 of the 1981 Act, the Council applied the tests outlined in R v Secretary of State for the Environment ex parte Norton and Bagshaw [1994] 68 P&CR 402 and concluded that as there was conflicting evidence in the case, a reasonable allegation could be made as to the existence of the claimed right of way and that an Order should be made.
The findings of the court in the case of Todd and another v Secretary of State for the Environment, Food and Rural Affairs [2004] EWHC 1450 (Admin) are relevant to my consideration of the Order.  In that case, the court held that at the Schedule 15 confirmation stage (i.e. when the decision maker is considering the evidence before determining whether to confirm an Order or not), the standard of proof that the evidence must satisfy is the civil standard, namely the balance of probabilities, and an Order should not be confirmed on the basis of the less onerous test of it being possible to reasonably allege that a right of way subsists.
Dedication of a public right of way through a long period of use can be deemed to have occurred under section 31 of the Highways Act 1980 (‘the 1980 Act’). Section 31 provides that where a way has been actually enjoyed by the public as of right and without interruption for a full period of 20 years, that way is deemed to have been dedicated as a highway unless there is sufficient evidence that during that period the landowner had no intention to dedicate it. Use ‘as of right’ is use which has been without force, secrecy, or permission.
The period of 20 years is to be calculated retrospectively from the date when the right of the public to use the way was brought into question, either by a notice or otherwise.
Should the tests for deemed dedication under section 31 not be met, then it may be appropriate to consider the dedication of the way at common law. This requires consideration of three issues: (i) whether any current or previous owners of the land had capacity to dedicate a highway (ii) whether there was express or implied dedication by the landowners and (iii) whether there is acceptance of the highway by the public. There is no fixed period of use at common law and depending on the facts of the case it may range from a few months to several decades. There is no particular date from which use must be calculated.
Reasons
The site and surroundings
The proposed route commences from the entrance to a car park off Yeardsley Lane, to the north east of the Furness Vale Social Club.  It then crosses the car park in a broadly westerly direction, following the edge of the property (142 Buxton Road). At the western corner of no’ 142 the route then turns to the north, where it joins Buxton Road at point B.   For information purposes the Order Map is attached at Annex A.
The land crossed by the claimed footpath is currently part of a car park and an alternative access to the neighbouring industrial estate.  
Documentary evidence
During the course of the Council’s investigations into the proposed route the Council researched the 1880, 1899, 1938 and 1971 OS maps.  However, no evidence of the proposed route was shown on these editions. 
The Objector provided an extract of the 1845 Tithe Map.  It was agreed at the Hearing that this map did not show the Order route, nor does it provide any assistance as regard to its status.
Other records
The Objector provided a lease, dated 21 October 1988, between the landowner and the lease holder of no’142 relating to the use of the area of land over which the Order Route passes.  This document sets out in clause two “to erect within one month of the commencement of the term… a chain link fence of a height to be agreed with the landowner along the entire boundary of the demised land…” The lease also sets out that a right of way should be maintained for the landlord, tenants, and all visitors from Buxton Road to and from the landlord’s adjoining industrial estate.  Whilst this lease sets out the private rights of the landowner relating to his land, it provides no evidence as to the Order route or any public rights of way.  
Conclusions on the documentary evidence
The documentary evidence does not point to the existence of the claimed route as a physical feature, neither does it purport to identify the status of the route.  It follows that this Order needs to be determined in relation to the user evidence provided. 
The date on which the right of the public to use the claimed footpath was brought into question
The Council considers that the erection of boundary fencing in 2017 brought the Order Route into question, giving rise to a relevant twenty-year period of 1997 – 2017.  
The Objector stated at the hearing that the lease (dated 21 October 1988) regarding the use of the car park, over which the Order Route crosses, provided for the provision of a ‘boundary fence to be erected within one month’.  However, the fence was not erected until 2017.  The Objector submits that the date the use of the proposed footpath was called into question should be 1988, when the lease was commenced.  Nevertheless, the lease was a private agreement and no action by the landowner or tenant made the clause, relating to the fence, known to the public. Accordingly, this lease agreement would not have brought the Order Route into Question.  
Consequently, I conclude that the relevant 20-year period for the purposes of section 31 (2) of the 1980 Act is 1997 to 2017.
Whether a way has been actually enjoyed by the public as of right and without interruption for a period of not less than 20 years ending on the date the public right was brought into question
The evidence of use arises from the user evidence forms (“UEFs”) submitted in connection with the application.  A total of 24 UEFs refer to use of the Order Route from the 1942 until use was stopped by the fencing in 2017.  The evidence contained in the UEFs is summarised on pages 1-2 of the Council’s Committee Report, dated 27 January 2020, and shows that twenty people used the route over the entirety of the 20-year period.  The majority of the other users attest to use of the route over a significant proportion of the 20-year period.   
It is apparent from one of the UEF’s that there is a strong possibility that the use was of a permissive nature to access employment.  Whilst I treat the evidence of use by this person with some care, it is unclear whether this permission extended to use for other purposes, such as recreation.  
At the Hearing the local residents’ referred to widespread use of the route by other people who were unable to attend the Hearing.  None recall being challenged about their use of the route nor were any notices seen, other than those warning about clamping of vehicles.  Overwhelmingly, users believed that the tenant and landowner were aware that the public at large was using the route.  
The Order route was stated to have been used daily, weekly and monthly in the UEFs, mainly to avoid the use of the narrow pavement along the heavily trafficked Buxton Road.  The route also provided direct access to the social Club and in particular the disabled access to the rear of the building.  
Nevertheless, it is the Objector’s case that any such ‘use’ was as an act of trespass, particularly as fencing should have been erected.  Moreover, he would have been unaware of such trespass and the lack of fencing as he lived some distance from the Order Route.  
Where members of the general public walk up and down a privately owned way they are, strictly speaking, trespassers on it, because they have no permission to be there and are merely tolerated by those entitled to possession. But where the public do not gain access by force, stealth, permission or have never been prohibited from entering, a right of way can be established.  Furthermore, local residents have stated that they had always historically used the route and understood it to be a public right of way.  
I accept that the landowner wished to fortify his boundary, as set out in the lease agreement.  However, this was not completed by the tenant.  The landlord would have been aware of this lack of action as details of the fencing had to be submitted to him within a month of the lease commencing, which was 27 April 1988.  Therefore, I do not accept that the landowner would have been unaware that the fencing had not been installed.   
It was also in the landowner’s gift to install adequate signage to prevent rights being acquired and to make a deposit under Section 31 of the 1980 Act to state that no public rights of way subsist over a particular parcel of land.  There is no evidence before me that either of these options were employed.
Having regard to the above, I find that the user evidence is sufficient to raise a presumption of the dedication of a public footpath. Therefore, the first part of the statutory test is satisfied.
Lack of intention to dedicate
The user evidence gives rise to a presumption of dedication and therefore the burden shifts to the landowner to demonstrate a lack of intention to dedicate.   For there to be sufficient evidence of this there must be evidence of some overt acts on the part of the landowner, during the relevant period, to show the public at large that they had no intention to dedicate.  The test is whether a reasonable user would have understood that the landowner was intending to disabuse the user of the notion that the way was public.
I have already identified that no notices were erected by the landowner and there is no substantive evidence that the landowner took any actions prior to 2017 to demonstrate to the public at large that they had no intention to dedicate the routes during the period 1997-2017.   
Conclusions on user evidence
I consider the level of use during the relevant 20-year period would have been sufficient to “bring home to the landowner that a right is being asserted against him” (R (Lewis) v Redcar and Cleveland Borough Council) and therefore weighs in favour of confirmation.  There is no credible evidence that the use was interrupted or that it was secretive or by force.  Although the level of use varies between the users, overall, it has been demonstrated that it was on a regular basis varying from daily, weekly and monthly.
I have concluded that the evidence is sufficient to raise a presumption that the claimed route has been dedicated as a public footpath.  In addition, there is no evidence that any landowner or tenant demonstrated to the public a lack of intention to dedicate a footpath during the relevant period.  Therefore, I conclude on the balance of probabilities that a public footpath subsists.  In light of this conclusion, there is no need for me to address the evidence in the context of common law dedication.
The width of the route  
The Council’s position is that the area of the car park available for use by the public should be recorded in the definitive statement for the claimed route.  The Council explained at the Hearing that this was on the basis that the whole car park was available to the public during the relevant period.  The width of 4.5 metres is clearly stated in the Order and represented on the Order Map. 
It is apparent that the whole width of the car park was available for people to use during the relevant period and there is nothing to indicate that their use was confined to a particular portion of it.   The UEFs also point to the width of the route being approximately 3 to 6 metres. 
Overall, no evidence has been provided to justify a lesser width being recorded in the Order and I consider on balance that the user is likely to have extended over at least 4.5 metres.
Other matters
The submissions of local residents and the Objector raise a number of matters including that of anti-social behaviour, security, availability of other routes and highway safety.  However, the various points raised concern matters which fall outside the criteria set out in the relevant legislation. I have not therefore attached any weight to them in reaching my decision. 


Conclusions 
Having regard to these and all other matters raised I conclude that the Order should be confirmed with modifications.
Formal Decision
I confirm the Order subject to the following modifications:
· Part I
For ‘Point A’ Grid Reference SK 4007 3834 replaced with Grid Reference SK 0075 8349
For ‘Point B’ Grid Reference SK 4007 3835 to be replaced with Grid Reference SK 0075 8352. 

· Part II
For ‘Point A’ Grid Reference SK 4007 3834 replaced with Grid Reference SK 0075 8349
For ‘Point B’ Grid Reference SK 4007 3835 to be replaced with Grid Reference SK 0075 8352. 

Given that these are minor modifications, where no new land is affected, they do not require advertisement.

J Burston
Inspector
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