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	Site visit made on 4 July 2023

	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date:  28 July 2023



	Order Ref: ROW/3283118

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Dorset County Council (Footpath 111, Marnhull) Definitive Map and Statement Modification Order 2016.

	The Order is dated 16 December 2016 and proposes to modify the Definitive Map and Statement for the area by deleting a footpath and adding a footpath as shown in the Order plan and described in the Order Schedule.

	There were two objections outstanding when Dorset County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Procedural Matters
1. The case concerns the deletion of Footpath 111 Marnhull, shown as A - B on the Order plan (the Recorded Route), and for the addition of a footpath shown on the Order plan as C-D-E (the Order Route).
2. In correspondence following the making of the Order, one objector raised concerns that notices of the Order, as made, were not placed at the correct location. As such, the Order Making Authority (the OMA) has confirmed that subsequently a second set of relevant notices were placed at the site, with an extension of time being provided to allow for representations and objections to be made. 
The Main Issues
3. The criteria for confirmation of the Order are contained within the 1981 Act, in this case subsections 53(3)(c)(i) and 53(3)(c)(iii). These require me to consider whether the evidence discovered shows that a footpath should be recorded in the Definitive Map and Statement (the DMS) between points C-D-E. For this to be the case, the evidence must show that that section of the Order route not currently recorded in the DMS subsists and should be recorded as a footpath and, as a consequence, that section of the footpath between points A- B be deleted from the DMS.
4. As regards to documentary evidence, Section 32 of the Highways Act 1980 (the 1980 Act) requires that I take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway. My decision is reached on the balance of probability.
5. Dedication through public use arises either by presumed dedication as set out in Section 31 of the 1980 Act, or by implied dedication under common law. The 1980 Act requires consideration of whether there has been use of a way by the public, as of right and without interruption, for a period of not less than twenty years prior to its status being brought into question and, if so, whether there is evidence that any landowner demonstrated a lack of intention, during that period, to dedicate a public right of way.
6. At common law a right of way may be created through express or implied dedication and acceptance. Dedication may be presumed if there is sufficient evidence, from which it could reasonably be inferred, that the landowner has dedicated a right of way and the public has accepted that dedication. No minimum or fixed user period is required for the dedication of a public right of way at common law.
7. The OMA has put it to me that there is sufficient evidence to establish that, as a result of a historic drafting error, the Recorded Route is shown incorrectly in the DMS. The OMA maintains that the Recorded Route does not reflect the route claimed by the Parish Council as part of the Special Review procedure conducted in 1972, and that subsequently the error was repeated on the current definitive map. In December 2014, the Dorset County Council Regulatory Committee resolved that the Recorded Route required modification. The Order was made on 16 December 2016. The OMA seeks confirmation of the Order.
Reasons
Documentary Evidence 
Ordnance Survey (OS) Maps
8. I have been provided with an extract from an 1886 First Edition OS Map, and an extract of a 1902 Second Edition OS Map. The 1886 OS Map shows the Order Route between points C-D-E, depicted as a pecked line with the annotation ‘F.P’. The 1902 OS Map shows the Order Route as double pecked lines, and similarly includes the annotation ‘F.P’.
9. Whilst I have not been provided with a copy within the evidence before me, both the OMA and one of the objectors to the Order, refer to a 1958 OS Map, with both concluding that the Order Route is not shown on that OS Map.
10. OS maps record the physical features present at the time of the survey, and the existence of the Order Route is itself a physical feature. Since the late 19th Century, OS maps have carried the disclaimer that tracks and paths shown provide no evidence of the existence of a public right of way. Nonetheless, the OS maps that are before me, support the existence of a route between points C-D-E on the Order plan.
Definitive Map Process
11. The OMA has put it to me that the 1953 Marnhull Parish Survey map shows the Order Route, but that route was uncoloured. Furthermore, the OMA states that the 1959 Draft Map, the 1964 Provisional Map and the 1967 First Definitive Map, do not show Footpath 111. I have not been provided with copies of those maps.
12. In September 1972, the Parish Council submitted a claim to the County Council for a path and the removal of an obstruction from that path. The Parish Council provided a hand drawn sketch map showing the area between Mill Lane and Musbury Lane at Marnhull, and the claimed route and the location of the contended obstruction. The sketch map depicts the start of the route from ‘Gate to Ivers Cottage’ on Mill Lane which corresponds with point C, to a point on Musbury Lane which corresponds with point E on the Order plan.
13. As part of the Special Review Procedure, the OMA considered the Parish Council’s claim which, the OMA maintains, was accompanied by six user evidence forms. Subsequently, a path was shown on the 1974 Revised Draft Map within Marnhull. However, it appears from the copy enlarged extract of the Revised Draft Map provided in evidence, that the claimed path was recorded on that map further to the northwest than that route which was included in the abovementioned Parish Council sketch map.
14. The Current Definitive Map, sealed in 1989, shows Footpath 111 Marnhull on the same alignment as that route as included on the 1974 Revised Draft Map and which also does not correspond with the route which was included on the 1972 sketch map of the area.
Conclusions on the Documentary Evidence
15. As noted above, whilst OS maps do not confirm the status of the Order Route, they do provide some support for the existence of a route on the same alignment as the Order Route rather than on the Recorded Route.
16. One of the objectors to the Order maintains that the footpath shown on the 1902 OS map, described above, is shown further to the northwest of, and away from the boundaries of, the property located adjacent to Mill Lane, and which adjoins the Order Route.
17. In that respect, while the 1902 OS map does not show the neighbouring properties at 1 & 2 Ivers Cottages, in my view that map depicts the route relative to the position of buildings that comprise the objectors’ and their neighbours’ properties and which corresponds to the Order Route. I therefore do not conclude that the 1902 OS map shows the Order Route on a different alignment to that included in the Order plan. Furthermore, whilst the OMA and the objector agree that the 1958 OS map does not show the Order Route, as noted above OS maps since the late nineteenth century include a disclaimer in respect of the depiction of public rights of way.
18. An additional objection to the Order contends that there are errors on OS maps going back to 1974. However, I have not been provided with any explanation of this contention, nor have I been provided with any copies of OS maps dating from 1974 to the present day.
19. It has been further put to me by objectors to the Order, that the 1974 Revised Draft Map shows the correct route, corresponding with the Recorded Route, northwest of the Order Route and that by reason of the lack of objections submitted in that respect, the Recorded Route is the correct alignment of Footpath 111, Marnhull. Furthermore, the objectors maintain that any path that could have existed between points C-D on the Order plan, would have been extinguished when the pair of dwellings at Ivers Cottages were constructed in or around 1902 and which resulted in the route being recorded further to the northwest, corresponding with the Recorded Route described above.
20. With regards to the maintained extinguishment or diversion of the route when Ivers Cottages were constructed, there is no evidence before me which confirms that any route within this area was either stopped up or diverted by a relevant applicable legal order.
21. In respect of the lack of objections following the 1974 Revised Draft Map, the OMA submits that the scale of that map was very small, with the Recorded Route in total measuring less than a centimetre in length and, therefore, could have been misinterpreted by interested parties at the time. As above, I have only been provided with an enlarged extract of that Revised Draft Map and which shows the Recorded Route close to the alignment of the Order Route. As such, whilst I acknowledge the submissions of the OMA and objectors, the lack of recorded objections or representations following the publication of the Revised Draft Map does provide some, albeit limited, evidence to support the contention that the Recorded Route is the correct alignment of Footpath 111, Marnhull.
User Evidence
22. The OMA submissions provide that the abovementioned claim to record the route by the Parish Council in 1972, was accompanied by six user forms attesting to various frequency of use for the period of twenty five to fifty years prior to 1972. The OMA has provided an analysis and description of the user evidence but has not provided me with copies of the user forms.
23. Whilst none of the objectors raise concerns regarding that evidence contained within those user forms, it is noted that the OMA’s analysis of that evidence provides only brief details with regards to the description of the route being claimed by users. Therefore, in terms of this decision, the OMA’s description and analysis of the user evidence neither strongly supports, nor undermines, confirmation of the Order as made.
24. Notwithstanding the above, objectors have put it to me that the Order Route has not been used by the public following their purchase and occupation of adjoining properties. While I acknowledge the OMA’s submissions that there have been reports in 2011 and 2012 to the effect that the Order Route was blocked from public use and that there therefore appears to have been members of the public who have tried to use the route, I have not been provided with any copies of those reports. Nonetheless, the lack of use of a route in recent memory is not evidence that the Order Route was not a highway at the time of the Parish Council’s claim in 1972 or that, by lack of recent use, the route does not continue to be a highway.
Other Matters 
25. Further to the above, additional objections to the Order have been made on the grounds of a transfer of land in 2010 between properties that are positioned adjacent to the Order Route, and that responses to searches made by solicitors representing purchasers of adjoining properties did not identify the existence of the Order Route as a public footpath.
26. In terms of the transfer of land between properties, I have not been provided with any supporting documentary evidence in that regard. However, it appears from the objection that there was a transfer of land between the owners of the properties that are located immediately to the southeast of the Order Route. Nonetheless, the transfer of land would not extinguish public rights, and private and public rights over the land can co-exist. Whilst I sympathise with the objectors regarding responses provided in respect of searches made during purchase of properties, it is apparent that at the time of those searches, no such public right of way had been recorded on the Order Route. This procedure would therefore have not noted the presence of the Order Route and provides only confirmation of the rights that were recorded at the time of the search.
27. A further objection to the Order mentions that the description of the footpath contained within the schedule to the Order as being gravelled may not be correct as the landowner would be removing the surface to bring the level of the route below the internal floor level of the adjoining dwelling. However, at the time of my visit, the section of the Order Route between points C-D was overgrown but did appear to have a surface of earth and loose gravel stones. I therefore do not consider that the description of the route to be added within the schedule to the Order, requires correction or modification. 
Conclusions
28. Section 56(1) of the 1981 Act provides that a "definitive map and statement shall be conclusive evidence as to the particulars contained therein".  In the case of Trevelyan v Secretary of State for the Environment, Transport, and the Regions [2001] 1 WLR 1264, the Court of Appeal considered the correct approach to be adopted when considering whether a right of way should be deleted and the weight to be given to the DMS.
29. The Court of Appeal held that where the Secretary of State or an Inspector appointed by them has to consider whether a right of way that is marked on a Definitive Map in fact exists, they must start with an initial presumption that it does. If there was no evidence that made it reasonably arguable that such a right of way existed, it should not have been marked on the Map. In the absence of evidence to the contrary, it should be assumed that the proper procedures were followed and thus that such evidence existed.
30. In this instance, the lack of objections following the publication of the 1974 Revised Draft Map provides some limited support for the correct alignment of Footpath 111, Marnhull, being on the Recorded Route. However, by reason of the evidence that is before me, in respect of the Parish Council’s claim in 1972 and the supporting details of the alignment of the route from the OS maps that have been provided and which correspond with the Parish Council’s hand drawn sketch, on the balance of probabilities, I conclude that the OMA has provided sufficient evidence to displace the presumption that the DMS is correct, by reason of a drafting error in the preparation of the Revised Draft Map. Consequently, as a result of that error, the DMS requires the modifications as included within the schedule and map contained within the Order as made.
31. Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
32. I confirm the Order.

Mr A Spencer-Peet   
INSPECTOR

The Order Plan
[image: ]


https://www.gov.uk/planning-inspectorate



https://www.gov.uk/planning-inspectorate                          2
image1.png
| ?%3% The Planning Inspectorate




image2.emf

