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Confidential 
By e-mail 
 
 

Mr Stuart McIntosh,  
Panel Inquiry Chair  
Competition and Markets Authority 
The Cabot 
25 Cabot Square 
London, E14 4QZ 
 
 

Your ref: Case ME/6971/21 
  
 
 
 

31 July 2023 

 

Dear Stuart 

Case ME/6971/21 – Observations on third party submissions in response to the CMA's 
Provisional Findings and Remedies Notice 

1. We refer to the submissions by Network Rail, Construcciones y Auxiliar de Ferrocarriles 
("CAF"), Wabtec and the National Union of Rail, Maritime and Transport Workers 
("RMT") in response to the CMA's Provisional Findings and/or Remedies Notice as 
recently published on the CMA's website.  The Parties do not intend to comment in detail 
but have made certain observations below in relation to each of these submissions.  

Network Rail's Submission 

2.  
 
 
 
 
 

  

 
1  Network Rail submission of 29 June 2023, page 1. 
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3. It would be highly unusual for the CMA to find an SLC in a market in which  
 The CMA stated in its 

Provisional Findings2 that Network Rail's views were being discounted since "Network Rail 
is in the middle of a tender process, the TCSF, that is directly affected by the Merger. It 
therefore faces strong reputational incentives to avoid disrupting the procurement and to 
avoid the perception of having preconceived views about the competitiveness of potential 
bidders in the TCSF. We have considered Network Rail’s views against this 
backdrop…Network Rail’s view about the Merger appear to be based on the current 
conditions of competition and, [redacted], Network Rail also told us that there were few 
differences in the ultimate capabilities of the Parties, Siemens, and Alstom."  

4.  
 
 
 

 Further, even if Network Rail wished to 
avoid the public perception of having preconceived views of the competitiveness of 
potential bidders, this does not apply to the views it has shared with the CMA on a 
confidential basis. The CMA cannot therefore discount Network Rail's statements in 
response to the Provisional Findings.  

5. While Network Rail's primary submission is clearly  
it also indicates that, should the CMA identify an SLC,  

 
 
 

   

6. We have already raised with the CMA our client's concerns about the non-publication of 
3 We continue to believe that it is 

extremely important that the  is publicly known since it 
is a critical factor in the merger control assessment. We also have legitimate concerns that 
the nature of the redactions applied by the CMA are likely to mislead third parties into 
considering that  

  

 
2  Paras 8.399-8.400. 

3   
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ANNEX 1  

 

 Within remedy proposal? 

 
 
 

     
 

The  
would be transferred to the remedy taker 
which would have all of the assets and 
support needed to be a credible supplier 
capable of satisfying the delivery obligations 

 for future Network Rail 
signalling supply opportunities.  

 
 
 

 

 
 

        
 

      
   

 
 
 
 

 
 
 

   

 
 
 
 
 
 

     
 
 

  

All of these elements are addressed within 
the scope of the proposed remedy. 

 
 
 
 

Please see the comprehensive provision of 
technology within the scope of the proposed 
remedy which is sufficient to ensure that the 
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remedy taker will be able to service existing 
and new opportunities.  

 
 

The remedy taker will receive support under 
proposed TSA terms as outlined to the CMA  

  

    
    

 
 
 
 

 

Hitachi Rail is confident that there would be 
multiple potential purchasers that would be 
interested in acquiring the proposed 
Divestment Business and would have all of 
these characteristics.  

  

 
 
 

 
  In any event, 

Hitachi Rail would be pleased to work with 
Network Rail and the remedy taker to 
minimise any adverse timing impact  

   

 




