ICLA UK RESPONSE TO
DRAFT GUIDANCE ON THE APPLICATION OF THE CHAPTER | PROHIBITION
IN THE COMPETITION ACT 1998 TO HORIZONTAL AGREEMENTS (CMA174con)

The In-house Competition Lawyers’ Association UK (ICLA UK) welcomes the opportunity to respond
to the CMA’s consultation (the CMA Consultation) on its draft guidance on the application of the
Chapter | prohibition in the Competition Act 1998 (CA98) to horizontal agreements (the Draft
Guidance).

ICLA UK is an informal association of in-house competition lawyers in the UK comprising around 100
members. ICLA UK meets usually twice a year to discuss matters of common interest, as well as to
share competition law knowledge. ICLA UK does not represent specific businesses, but rather is
made up of individuals who are experts in competition law. As such this paper represents the views of
the ICLA UK members and not the companies who employ them, and it does not necessarily
represent the views of all its members.

ICLA UK is part of the wider In-house Competition Lawyers' Association of in-house competition
lawyers across Europe and in Southeast Asia which currently numbers more than 450 members
based in different countries around the globe.

ICLA UK’s response to the CMA Consultation is set out below. ICLA UK has not sought to respond on
every aspect but has focussed on purchasing agreements, bidding consortia and information
exchange.

Approach adopted by the CMA

1. ICLA UK welcomes the CMA’s approach of proposing text that closely follows the European
Commission’s draft Horizontal Guidelines (EC Draft Guidelines). At a time of substantial
geopolitical and economic changes, divergent rules across Europe significantly increase costs
and uncertainty for businesses, both in terms of interpreting and applying different laws but also
by restricting what businesses are free to do. Clear and harmonised rules across Europe foster
legal certainty and effective compliance. They also allow companies to implement and maintain
a single commercial approach across jurisdictions rather than tailoring approaches to different
jurisdictions (with the sometimes undesired outcome that businesses may follow in all
jurisdictions the most restrictive regime). This can hinder opportunities to innovate, ultimately
restricting benefits to consumers.

2. In order to preserve the benefits of harmonised regimes (to the extent harmonisation does not
overlook specific features of the UK environment), we would also welcome the CMA taking
account of the outcome of the consultation on the EC Draft Guidelines, when published. To that
end, we enclose the response of ICLA’s EU division to the European Commission’s
consultation on the EC Draft Guidance (see Annex).

3. We also support the CMA’s decision to take account of UK case law when developing the Draft
Guidance." Legislative guidance is particularly informative where it identifies key cases and
decisional practice. To that end, it would be helpful for all stakeholders if the CMA were to
include further references to the relevant EU and UK cases that underpin the positions adopted
by the CMA in the Draft Guidelines.

CMA consultation document, Draft guidance on the application of the Chapter | prohibition in the
Competition Act 1998 to horizontal agreements, 25 January 2023, CMA174con, paragraph 2.14.



Purchasing Agreements

4.

Section 6 of the Draft Guidance is titled “Purchasing Agreements”. The scope of this section is
set out in paragraph 6.1, which refers to joint negotiations and joint purchasing. Paragraph 6.2
also recognises that the guidance in this section is relevant for joint negotiations where
purchasing decisions are left to individual members. For clarity, we would suggest that the title
of this section is extended to refer to joint negotiations as well as purchasing agreements.

Proposed amendment:

6. Purchasing Agreements_and Joint Negotiations

Paragraph 6.4 of the Draft Guidance states that an example of a competition concern in a joint
purchasing arrangement is that these arrangements result in an increase in buyer power vis-a-
vis suppliers. The implication is that increasing buyer power vis-a-vis a supplier is always a
competition concern, which would render most joint purchasing agreements problematic.
Indeed, the EC Draft Guidelines state that joint purchasing agreements usually have the aim of
increasing buyer power.? This point could be clarified by deleting “For example” at the start of
the second sentence of paragraph 6.4 to clarify that the increase in buyer power is a reason to
assess joint purchasing arrangements on the purchasing market but does not create a
presumption that they give rise to competition concerns.

Proposed amendments:

6.4: As set out further in this Part, joint purchasing agreements may, under certain
circumstances, give rise to competition concerns. Forexample—foint Joint purchasing
arrangements can increase buying power vis-a-vis suppliers which individual members of the
joint purchasing arrangement would not attain if they acted separately instead of jointly.

Paragraph 6.13 of the Draft Guidance states that an agreement is unlikely to be a joint
purchasing agreement if the arrangement is not made clear to the suppliers. It then states that
it is unlikely to be considered sufficient if the supplier is made aware of the joint purchasing
arrangement indirectly, such as through third parties or press reports. The consequence of this
is that an arrangement may move from being assessed as a joint purchasing agreement to
being deemed a buyer cartel (which is a ‘by object’ infringement) by virtue of the way that the
supplier is informed of the nature of the purchasers’ agreement. There is no basis in law for
placing a condition on purchasers that they must disclose the joint purchasing arrangement
directly to the supplier. The supplier’s actual knowledge of an agreement must be relevant
when assessing the legal and economic context, particularly given the serious consequences of
deeming that agreement to be a cartel.

Proposed amendment:

6.13(a): It is made clear to suppliers that the joint purchasing arrangement involves joint
negotiation and that it binds its members on the terms and conditions of their individual
purchases or involves purchasing jointly for them. This does not require there to be disclosure
of the exact identity of the members of the joint purchasing arrangement, in particular where
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EC Draft Guidelines, paragraph 313.




they are small- or medium-sized undertakings interacting with large suppliers. However;

’

Paragraph 6.24 notes that a joint purchasing agreement is unlikely to have restrictive effects if
the parties have a combined market share not exceeding 15% on the purchasing markets or a
combined share not exceeding 15% on the downstream markets.

In relation to the market share threshold on the purchasing market, 15% is abnormally low.
When considering the potential for distortive effects of a purchasing group, it is relevant to
consider whether conduct would be permissible by a sole buyer in a vertical context or whether
a merger between competitors would likely be problematic. The 15% threshold in the Draft
Guidance is evidently too low when compared to the market share thresholds in the vertical
agreements block exemption (30%)? in the EC’s Verticals Guidance (30%) or the EC’s
Horizontal Merger Guidelines (25%)*.

Further, there is no apparent justification for the 15% threshold on downstream markets. The
draft Guidance states that are potential competition concerns if the purchasing parties’ have a
reduced incentive to compete on price on downstream markets or if a joint purchasing
arrangement limits their ability to acquire further volumes independently. It is not apparent how
a joint purchasing agreement can, of itself, result in downstream coordination unless the market
is highly concentrated (meaning a 15% threshold is too low) or the purchased goods are a core
input into the downstream product and constitute a significant input cost. It would be helpful for
the CMA'’s final guidance to include these conditions.

Proposed amendments:

6.24: However, in most cases, it is unlikely that market power exists if the parties to the joint
purchasing arrangement have a combined market share not exceeding-16%_30% on the

purchasing market or markets as-well-as-a-combined-market share-not-exceeding-15%-on-the

downstream-selling-market-or-markets. In-any-eventfIf the parties’ combined market shares
do not exceed 45%-30% on beth the purchasing and-the-selling market er-markets, it is likely

that the conditions of the Section 9 exemption are fulfilled.

Bidding Consortia

10.

11.

The guidance provided on bidding consortia in paragraphs 7.43 to 7.50 of the Draft Guidance
provides some useful basic insights. However, the guidance carries limited value for corporates
engaged in large complex tender exercises, as it does not take account of the practical
assessments that corporates undertake when assessing competition law risk.

In the case of tenders for a heterogenous range of services, it is often the case that tender
bidders will have overlapping areas of competence, and so will be competitors for some
elements of a tender and complements for other elements. Alternatively, each bidder may be
able to provide the entire tender alone, but on less competitive terms than if they prepared a

The Competition Act 1998 (Vertical Agreements Block Exemption) Order 2022, regulation 6.
EC, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of
concentrations between undertakings (2004/C 31/03), 5 February 2004, paragraph 18.



12.

13.

14.

15.

16.

joint bid with a rival who had different but overlapping areas of expertise. For example, a large
corporate may tender for a range of nationwide fixed and mobile telecoms solutions. One
bidder may have a nationwide proprietary mobile network and a fixed network limited to large
cities (with wholesale access to a fixed network in other areas), while another bidder may have
a nationwide fixed network and have wholesale access to a third bidder’s mobile network.

In the case of tenders for a homogenous product or service, an individual bidder might have the
capacity to supply the entire tender, but at a less competitive price than if the bidder formed a
syndicate of a number of bidders to spread the risk of providing the service. This situation is
common in financial services. For example, a large corporate may tender for a £100m credit
facility, and a number of banks may be capable of providing the financing for the entire £100m
but at a significant risk premium to reflect customer concentration risk. The price might be
significantly lower if three, four or five providers formed a syndicate to provide the finance.

In practice, an assessment whether a proposal to engage in a bidding consortium is compliant
with competition law will often focus on the customer. Sometimes the customer will explicitly
ask competitors with overlapping but distinct areas of expertise to work together to generate a
bid. In financial services, borrowers often instruct banks to conduct market soundings with rival
banks to determine at what margin above an interest benchmark they may be able to form a
syndicate to lend to the customer. In the absence of any direct request from a customer to work
with rivals, where the business considers that it may be able to put in a more competitive bid by
working with some of its competitors, it may be advisable to ask the customer what they would
prefer. Where the customer asks for separate bids, no joint bid should be prepared. Sometimes
a customer may ask for both independent and joint bids to be prepared, or may request solely a
joint bid. Where a joint bid is requested by a customer, this should be recorded in writing. Strict
information sharing protocols are typically observed by the competing bidders to ensure that
only information that is strictly necessary for the preparation of the joint bid is shared.

In the absence of evidence either that the joint bidders have misled the customer, or where the
customer considers that it has no choice but to accept the joint bid proposal, evidence of
customer instruction or customer consent to engage in a joint bid should form strong indicative
evidence that there is no breach of competition law. The tender exercise is run by the customer
in order to generate the best possible bids, so if a customer who is in a position to entertain a
range of bids asks some bidders to work together, it is difficult to see how the customer will not
benefit from such a joint bid.

In theory, it might be possible for a joint bid submitted by rivals in response to a customer
request to not satisfy all of the limbs for exemption under section 9. For example, a banking
syndicate might include five members when three would have been sufficient to get the best
price. However, the customer still has the best price, so it is difficult to understand what impact
the inclusion of five members instead of three in a syndicate may have on the outcome for the
customer. It is assumed that such situations would not be considered problematic by the CMA,
but some guidance on this would be appreciated.

We would welcome an opportunity to engage with the CMA on the issues around joint bidding
and customer consent.



Information exchange

17.

18.

19.

20.

21.

We believe there is still significant room for the Draft Guidance to provide clearer guidance on
when information exchange benefits the consumer and when it constitutes a restriction of
competition. In addition, we believe there are several sections in the Draft Guidance where
legal uncertainty has increased with the proposed wording, in particular, with regard to data
sharing, which is indispensable in the digital economy.

We believe the Draft Guidance does not sufficiently address the information exchange in the
digital field and the new types of cooperation that are emerging. As big data is of essence in the
digital economy, these cooperation models require broader information exchange and data
sharing between the participating companies. Clear guidance on these new cooperation
models is needed, as the boundaries of permitted information exchange in such cooperations
remain unclear. Especially with regard to digital ecosystems, it should be clarified that
exchange and collaboration within the ecosystem (intra-ecosystem) can only harm competition
if there is not sufficient competition from other ecosystems (inter-ecosystem).

Data sharing and data pooling agreements are considered a specific type of information
exchange within the Draft Guidance (paragraph 8.9 and related footnote). The consideration of
data sharing and data pooling agreements as information exchange may lead to any
information shared within this kind of agreements being considered commercially sensitive and
therefore subject to potential breaches of competition rules, even if sharing of data that in other
contexts may be considered sensitive may have an overall pro-competitive effect or bring
substantial consumer benefits. Moreover, considering that this type of cooperation will become
even more common than before within the digital economy, ad-hoc guidance on data sharing
and data pooling agreements would be extremely helpful to provide legal certainty for
undertakings in their assessment under the meaning of the Chapter 1 prohibition.

When it comes to data pooling agreements, we believe the CMA takes a negative bias on the
assessment of potential restrictive and foreclosure effects of data pooling. Data pooling can
provide companies with a larger data base for analytical purposes and allow them to create and
improve their innovative solutions to the benefit of customers. Therefore, the Draft Guidance
should explicitly recognize that data pooling is pro-competitive and that it is generally allowed
between competitors and noncompetitors. We are of the view that data pooling can only be
problematic if the data pool owner(s) have a dominant position. Thus, the Draft Guidance
should establish a clear safe harbour for data pooling in the absence of a dominant position
that should end where such data pooling is abused for anti-competitive alignment.

Paragraph 8.4 sets out some of the potential benefits of information exchanges. It is helpful to
have this list of potential benefits to consumers as they provide a focal point for assessing
whether an information exchange is genuinely likely to benefit consumers. A further clarification
that should be added to the list is the exchange of information to reduce barriers to entry. The
CMA’s predecessor, the OFT, recognised this potential benefit when accepting commitments
relating to a data exchange used by car insurers. In that case, exchanging information reduced



22.

23.

barriers to entry by improving insurers’ ability to rate risks where they had little or no
underwriting risk.%

Proposed amendments:

8.4: (d) enable the development of new or better products or services (for example by
allowing algorithms to work more effectively);-er

(e) provide benefit directly to consumers by reducing their search costs and improving choice;
or

(f) reduce barriers to entry by allowing new entrants operational insight comparable to
established players.

Paragraph 8.22 describes how the use of algorithms can increase the risk of a collusive
outcome in the market. Specifically, this paragraph notes that algorithms can detect price
deviations and implement punishment mechanisms more effectively. The examples provided
show how algorithms can be used to reinforce a cartel but do not explain how the unilateral use
of algorithms to obtain publicly available data can, of itself, be anticompetitive. The cartel must
first be established through some meeting of minds, which is unclear in the example provided in
paragraph 8.22. This contrasts with paragraphs 8.21 and 8.23 of the Draft Guidance which
clearly refer to information exchange as a means of increasing stability of an existing
anticompetitive agreement. Paragraph 8.22 could be amended so that it is clearer that the use
of algorithms is a means of implementing an anticompetitive agreement.

Additionally, paragraph 8.22 refers to the use of automated algorithmic pricing systems as a
means of colluding. This appears to refer to some form of autonomous tacit collusion. Whilst
the CMA has previously identified potential competition law risks arising from autonomous tacit
collusion,® there has not yet been any decisional practice indicating how this falls to be
assessed under the Chapter 1 prohibition. As such, it would be useful for the CMA to either
remove this example from the Draft Guidance or to explain further the circumstances under
which autonomous tacit collusion occurs.

Proposed amendments:

8.22: The use of algorithms by competitors may, for example, increase the risk of a collusive
outcome in the market where there is an anti-competitive agreement or concerted practice. The
use of pricing algorithms may result in firms collecting detailed data concerning their
competitors. This may allow them to detect price deviations in real time which may in turn make

punishment mechanisms more effective. Using-attomated-algorithmic-pricing-systems-could

’

OFT, Decision to accept binding commitments to modify a data exchange tool used by Motor Insurers,
OFT 1395, December 2011, paragraphs 4.12 and 4.14.

CMA, Algorithms: How they can reduce competition and harm consumers — call for information, 19
January 2021, section 2.3.3. Available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/954331
[Algorithms _++.pdf.




24.

25.

26.

27.

28.

In paragraph 8.41, the CMA states, “the exchange of processed information which is genuinely
aggregated such that the recognition of individualised company level information is sufficiently
difficult or uncertain may allow undertakings to obtain the relevant efficiencies with a
significantly reduced risk of restricting competition”. This description of aggregated data falling
outside of the Chapter | prohibition is unnecessarily vague given the extensive EU and UK case
law and decisional practice on aggregation of information. In particular, referring to information
being “sufficiently difficult or uncertain” (emphasis added) seems to result in a circular
definition: data will be sufficiently aggregated where it is sufficiently difficult to reverse engineer
it. Rather, a more precise description could be as follows.

Proposed amendments:

8.41: However, the exchange of processed information which is genuinely aggregated such
that the no participant can recognise reeoeghrition-ofindividualised company level information

with certainty is-sufficiently-difficult-or-uncertain-may allow undertakings to obtain the relevant
efficiencies with a significantly reduced risk of restricting competition.

As a very minor point, we note the reference to the “Guidelines on Vertical Restraints” in
footnote 288 in paragraph 8.24 should be a reference to the “VABEO Guidance”.

In Paragraph 8.51, the Draft Guidance deals with unilateral disclosure of competitively sensitive
information and notes that such disclosure could occur through “posts on websites, (chat)
messages, emails, phone calls, input in a shared algorithmic tool, meetings etc.”. The Guidance
then states in paragraph 8.53 that:

“When an undertaking receives competitively sensitive information from a competitor
(be it in a meeting, by phone, electronically or as input in an algorithmic tool), it will be
presumed to take account of such information and adapt its market conduct
accordingly unless it responds with a clear statement that it does not wish to receive
such information or reports it to the administrative authorities”.

The presumption in paragraph 8.53 of the Draft Guidance is supported by a number of
authorities listed in footnote 315. These are: C-74/14 Eturas and Others, C-199/92 Hiils v
Commission, and C-49/92 Commission v Anic Partecipazioni. The first case established the
presumption where information was communicated via an internal messaging system, similar to
email. The other cases related to practices where undertakings regularly concerted together
over a long period. Therefore, they do not provide support for the new position that an
undertaking is presumed to take account of information posted on a website unless it responds
with a clear statement or reports the information to the administrative authority. It would be
helpful if the CMA would amend the Draft Guidance to either limit the examples of unilateral
disclosure in paragraph 8.51 and the presumption in paragraph 8.53 or, alternatively, provide
examples of ‘acceptance’ means in the context of unilateral communications.

Similarly, paragraph 8.52 helpfully seeks to provide an example of where anticompetitive
information exchange may arise in the context of a shared algorithmic tool. The guidance notes
that “it is likely” that there will be an anticompetitive unilateral information exchange where a
shared algorithmic tool determines price by reference to a competitor’s pricing even if there is
no explicit agreement to align future pricing. It is unclear whether the CMA considers that all




29.

30.

parties that use the shared algorithmic tool would have engaged in an anticompetitive unilateral
disclosure or solely the party that is responsible for introducing the pricing rule. It would be
concerning if the CMA considered that the former conduct could be anticompetitive given that a
party using the shared algorithmic tool may not have been aware of the unilateral disclosure (if
it was not informed of the pricing rule) and therefore could not distance itself from the
information, stop the conduct or bring it to the attention of the CMA. Such an approach would
also be inconsistent with the CMA’s example in paragraph 8.53, which refers to emails
dispatched to personal mailboxes. This example acknowledges that a recipient of information
must be aware that they have received commercially sensitive information. We suggest the
following clarifications to paragraph 8.52.

Proposed amendments:

8.51: A situation where only one undertaking discloses competitively sensitive information to its
competitor(s), who accept(s) it, can constitute a concerted practice. Such disclosure could
occur, for example, through pests-en-websites; (chat) messages, emails, phone calls, input in a
shared algorithmic tool, meetings etc. When one undertaking alone reveals to its competitors
competitively sensitive information concerning its future commercial policy, that reduces
strategic uncertainty as to the future operation of the market for all its competitors and
increases the risk of limiting competition and of collusive behaviour.

For example, patrticipation in a meeting where an undertaking discloses its pricing plans to its
competitors is likely to be caught by the Chapter | prohibition, even in the absence of an explicit
agreement to raise prices. In the same vein, introducing a pricing rule in a shared algorithmic
tool (for instance, the lowest price on the relevant online platform(s) or shop(s) +5%, or the
price of one competitor -5%), is also likely to be caught by the Chapter I prohibition, even in the
absence of an explicit agreement to align future pricing, provided that other parties to the
shared algorithmic tool were aware of the change.

8.53: When an undertaking receives competitively sensitive information from a competitor (be it
in a meeting, by phone, (chat) messages, emails, efeetronieally-or as input in an algorithmic tool
that is separately identified by direct communication), it will be presumed to take account of
such information and adapt its market conduct accordingly unless it responds with a clear
statement that it does not wish to receive such information or reports it to the administrative
authorities. However, the mere fact that an email is dispatched to personal mailboxes does not
in itself indicate that the recipients ought to have been aware of the content of that message. It
may, nonetheless, in the light of other objective and consistent indicia, justify the presumption
that the recipients were aware of the content, but those recipients must still have the
opportunity to rebut that presumption.

It would also aid legal certainty and compliance if the CMA would provide examples in
paragraph 8.56 of when it may consider unilateral public announcements to be indicative of an
underlying anticompetitive agreement.

Paragraph 8.60 of the Draft Guidance attempts to explain the legal test applicable to assess a
hub-and-spoke scenario (or any other type of indirect information exchange) under the Chapter
| prohibition. However, paragraph 8.60 is not sufficiently clear and overly expansive in terms of
the type of conduct that is potentially problematic. In particular, paragraph 8.60 would restrict a
vendor from providing competitively sensitive information to a customer in circumstances where
it is reasonably foreseeable that the customer would share that information with a competitor of
the vendor. This type of information exchange occurs frequently in competitive markets where




customers share quotes received in order to foster more aggressive competition. We would
suggest that paragraph 8.60 is amended to avoid confusion on this point.

Proposed amendments

8.60: An undertaking that indirectly receives or transmits competitively sensitive information
may be held liable for an infringement of the Chapter | prohibition. This may be the case in the
event that the undertaking that received or transmitted the information was aware of the anti-
competitive objectives pursued by its competitors and the third party and intended to contribute
to them by its own conduct. This would apply, if the undertaking expressly or tacitly agreed with
the third party provider sharing that information with its competitors or when it intended, through
the intermediary of the third party, to disclose competitively sensitive information to its
competitors. In addition, there would be an infringement of the Chapter | prohibition if the
undertaking reeeiving-or transmitting the information could reasonably have foreseen that the
third party would share its competitively sensitive information with its competitors and if it was
prepared to accept the risk which that entailed. On the other hand, an infringement of the
Chapter | prohibition would not occur when the third party has used an undertaking’s
competitively sensitive information and, without informing that undertaking, passed this on to its
competitors. An infringement would also not occur where it can be demonstrated that the
competitively sensitive information was not shared with an anti-competitive objective in mind,
for example, where a customer shares the details of a bid from one rival supplier with another
rival supplier, for the purposes of trying to drive more competition between the suppliers.
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ICLA is an informal association of in-house competition lawyers with currently nearly 500 members
across the globe. The Association does not represent companies but is made up of individuals as
experts in the area of competition law. This paper represents the position of ICLA and does not
necessarily represent the views of all of its individual members.

ICLA welcomes the European Commission’s decision to initiate a public consultation to seek
stakeholder input on the draft revised block exemption regulations on research and development
agreements (‘R&D BER’) and specialisation agreements (‘Specialisation BER’), and the
accompanying Guidelines on horizontal cooperation agreements (‘Horizontal Guidelines’), which
will expire on 31 December 2022.

Overall, the draft proposals make a significant improvement compared to the current ones, given
that further guidance, clarification on certain aspects, and a coherent adaptation of the current
framework to digital and green transition have been provided. These changes will provide more
legal certainty to businesses when entering into cooperation agreements in the European Union.
However, ICLA submits that there are still relevant items that require to be revisited by the
Commission in this last interaction, either because they are not adapted to new market realities or
because further clarification is needed.

ICLA’s input focuses on those sections that are most relevant from an inhouse competition lawyers’
perspective, and that are most likely to generate consensus amongst its members. No specific
conclusions should be drawn from the lack of comments on other sections.

1. Draft R&D BER and accompanying guidelines

1.1 ICLA regrets that the draft R&D BER and the corresponding section in the draft Horizontal
Guidelines have missed the opportunity to adjust some (or even any of the) most critical
points regarding joint R&D that have been raised by stakeholders during the previous
consultations around the review of the horizontal cooperation framework. Moreover, the
introduction of a new category of “companies competing in innovation” (including so-called
R&D poles) makes the self-assessment even more complex and is likely to have a significant
chilling effect on innovation. We elaborate on these points below.



1.2

13

14

1.5

1.6

The draft R&D BER and Chapter 2 of the draft Horizontal Guidelines fails to highlight the
general pro-competitive nature of joint R&D cooperation and lack clearer guidance to
ensure companies have enough legal certainty to enter into pro-competitive R&D
agreements, even if not all requirements foreseen in Art. 3 of the draft R&D BER are strictly
fulfilled. This is even more important for non-horizontal R&D (e.g., co-creation with
customer) and paid for R&D.

The draft R&D BER continues to treat paid for research as any other form of R&D. We
believe this is not in line with commercial reality, because sometimes companies consider
outsourcing R&D to another company. This might have several reasons such as e.g., lack of
expertise, lack of capacity, etc. The idea when outsourcing R&D is usually similar to a
subcontracting whereby the subcontractor produces the products and supplies them
exclusively to the principal. For these reasons, paid for research should be treated under
the subcontracting notice and should fall outside the scope of the R&D BER.

The draft R&D BER continues to establish that joint R&D agreements fall under the block
exemption if the combined market share of the companies entering the agreements does
not exceed 25% on the relevant product and technology market. We are of the view that
the notion of technology market is not practical and does not add any value for the
assessment. In practice, it is highly unlikely that companies have a clear overview of all
technologies “capable of being improved, substituted or replaced by the contract
technologies”. It is even more unlikely that companies can calculate their market share on
such a market. Likewise, taking into account that R&D agreements are generally pro-
competitive, the reference to technology markets should be removed and the market share
threshold should be limited to relevant product markets.

The draft R&D BER introduces the notion of undertakings competing in innovation, including
R&D poles, which should be removed. Art. 6.3 of the draft R&D BER stipulates that R&D
agreements between companies competing in innovation shall only be exempted for the
duration of the R&D if, at the time the R&D agreement is entered into, there are three or
more competing R&D efforts in addition to and comparable with those of the parties to the
R&D agreement. We are of the view that this notion should be removed, as it is extremely
unduly stringent and creates legal uncertainty. It is almost impossible for companies to
assess how many parallel comparable R&D efforts exist, especially given that competitors
usually do not make their R&D efforts public or exchange such competitively sensitive
information (as such exchange is likely to constitute an infringement of competition rules).
The difficulty in the assessment is further exacerbated by the fact that the three competing
and comparable R&D efforts rule may include not only R&D efforts in which a third party
currently engages but also R&D efforts “in which a third party is able and likely to
independently engage”. The high level of uncertainty will restrain companies from entering
into this type of R&D agreements and thus will have the unwanted effect of hindering
innovation.

The requirement of full access rights to the results for the purposes of further research and
development and exploitation should be removed from the listed requirements set out in
Art. 3.1. of the draft R&D BER. This requirement is unnecessary and has a chilling effect on



1.7

1.8

1.9

1.10

innovation. Moreover, future competition on innovation is sufficiently protected by the
prohibition of Art. 8 (1) which includes a hardcore restriction that limits the parties R&D
activities in the same or a connected field after the completion of the joint R&D.

Subsidiarily, the current notion on “Access to the final results” still creates several legal
uncertainties, particularly because it implies that “positive” requirements/conditions have
to be met by any R&D agreement under the draft R&D BER. Several points need to be
addressed in this sense:

(i) The material scope remains unclear, and competition authorities as well as case law
have not provided clear guidance on how to fulfil the criteria set out by the respective
rules. For instance, it has not been made clear whether the access granted to the final
results should be only to the “final” ones (to be defined accordingly in our view) or
further results obtained in the course of the R&D project. Likewise, it is not clear
whether the access should be granted as soon as the respective result has been
achieved or it is sufficient to grant such access at the end of the R&D project.

(ii) Guidance on how access should be granted is needed, specifying the specific
timeframe under which such access should be granted.

(iii) Especially in cooperation projects with publicly funded research institutions and
universities, there is still uncertainty about the coherence with State Aid law. The
scope and material means to guarantee access to the final results also need to be
addressed if the cooperation project is publicly funded (except for Art. 3(3) of the
draft R&D BER).

(iv) Last, key definitions (e.g., field of use restrictions) remain unclear. These definitions
must be addressed and further clarified by the Horizontal Guidelines or the R&D BER.

Article 4 of the draft R&D BER stipulates “access to pre-existing know-how” as a condition
to benefit from the exemption (regarding R&D agreements that exclude joint exploitation
of the results). This refers to background know-how which is indispensable for the purposes
of the exploitation of the results. This requirement should be removed, it has significant
chilling effect on the willingness of companies to engage in joint R&D which would
eventually be contravening the spirit of the R&D BER. It should be left to the parties that
join the agreement to stipulate access rights to background IP and rights of exploitation.

If the European Commission decides to maintain this requirement, the inherent ambiguity
surrounding the term “indispensable” may trigger fierce disputes between the parties as to
what pre-existing know-how should be accessible in order to comply with this condition. To
avoid this, we suggest that this provision is limited to all pre-existing background know-how
that was introduced into the joint R&D project by the owning party and which was necessary
to produce the project’s final results.

A restriction of passive sales in any type of specialisation in the context of exploitation
should be possible under the draft R&D BER. Businesses might have a legitimate interest to
limit both active and passive sales of the products by the other party of the R&D agreement.
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For example, companies might want to prevent that any party to the joint R&D cooperation
sells the products to their competitors. Under the current rules, this would be a hardcore
restriction. Therefore, considering the pro-competitive nature of R&D agreements, we
believe that companies should be allowed to impose restrictions on each other under any
form of specialization in the context of exploitation.

Paragraph 72 of the draft Horizontal Guidelines reads: “... R&D cooperation between not
competing undertakings generally does not give rise to restrictive horizontal effects on
competition”. The Horizontal Guidelines should provide further certainty by crossing out
the term “generally” in the quoted snippet, in particular considering that the concept of
“competing undertaking” covers both actual and potential competitors (see Article 1
paragraph 1(17) and paragraph 1(18) of the draft R&D BER). This proposed amendment
would be in line with Article 6.1 of the draft R&D BER, which states that “/w/here the parties
to the R&D agreement are not competing undertakings, the exemption provided for in
Article 2 shall apply irrespective of market shares...”.

The definition of “potential competitor” for an existing product and/or technology (Article
1 paragraph 1(17) of the draft R&D BER) differs from the current definition in one important
respect. Currently, a company is considered a “potential competitor” if it is likely to
undertake the necessary investments or other switching costs to enter the
product/technology market “in case of a small but permanent increase in relative prices”.
The quoted language is no longer in the draft. This is surely a conscious amendment, which
makes it more difficult to become a “potential competitor” under the draft. This is an
important change that should also find its place in the Horizontal Guidelines. Thus, it should
be made clear at paragraph 123 of the draft Horizontal Guidelines that for a company to be
considered a “potential competitor” it has to be likely that it will undertake the necessary
investments even if there is no small but permanent increase in relative prices.

More general comments on the notion of “potential competitor”, which remains
impractical and continues to create legal uncertainty, are included in paragraph 3.1.3.
below. Relatedly, both the current and the forthcoming Horizontal Guidelines indicate that
the “potential competitor” should “be likely to undertake, within not more than 3 years, the
necessary additional investments” to supply the relevant competing product/technology.
The drafting is confusing. ICLA considers that the 3-year period relates to the time the
company should take between now and the moment it brings the competing
product/technology to the market. It should not refer to the time between now and the
moment when the company would undertake the necessary additional investment, as it
currently reads. This should be properly redrafted to avoid confusion.

Article 8 (3) of the draft R&D BER states that the fixing of prices when selling products or
the fixing of license fees when licensing technologies constitutes a hardcore restriction.
However, it then establishes an exception to this hardcore restriction: i.e., the fixing of
prices/license fees charged to immediate customers/licensees where the joint exploitation
of the results includes joint distribution/joint licensing and is carried out by a joint team,
organisation or undertaking or is jointly entrusted to a third party. This exception leaves out
the third way in which the results can be jointly exploited, namely where the parties allocate
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the exploitation work between them. In this respect, it is difficult to see why both parties
cannot lawfully fix the price in situations where one party is in charge of production and the
other in charge of distribution, or where only one party produces and distributes on the
basis of an exclusive licence granted by the other party. It seems apparent that in these
scenarios both parties have a legitimate interest in determining the price to the end
customer. Without having a say in such price they might well decide not to allocate tasks.

Paragraph 170 of the draft Horizontal Guidelines pretends to summarise the hardcore
restraints set out at Article 8 (6) of the draft R&D BER. However, this paragraph is wrongly
drafted and thus not capture the Article 8 (6) restraints.

2. Draft Specialisation BER and accompanying joint production guidelines

2.1.

In general, the European Commission should enable cooperation to jointly invest in
innovation technologies to ensure future proof digital ecosystem in Europe. Therefore, the
pro-competitive aspects of such joint production agreements need to be more strongly
accounted for. In this context, we welcome the recognition of connectivity being key to
drive the digital economy and related benefits that network sharing brings with regard to
faster roll-out and more innovative technologies. In order to allow European business and
consumers to reap the full potential deriving from network sharing cooperation it needs to
account for all the benefits, including reduction of ecological impact, and provide sufficient
flexibility to adapt to the constant evolution of network technology to ensure most efficient
and innovative networks. For instance, while the distinction between passive sharing, active
RAN sharing and spectrum pooling needs to be flexible to be future-proof with regard to
the 5G and 6G virtualisation of networks.

3. Draft Horizontal Guidelines

3.1.

3.1.1.

Introductory Chapter — General comments

Overall, ICLA considers that the draft Horizontal Guidelines do not sufficiently envisage the
challenges emerged by digitalisation and globalisation. New forms of cooperation are
emerging in the digital economy and bigger scale is needed to compete in global markets,
which require undertakings to cooperate in more agile ways to create innovative digital
solutions for customers with the aim to ensure interoperability and the creation of new
technological standards in the digital field. The draft Horizontal Guidelines do not
sufficiently address new market dynamics and new forms of cooperation that form part of
broader ecosystems and are envisaged in creative formats such as hackathons, for example,
that aim to foster innovation and competition on the merits. The draft Horizontal Guidelines
fail to provide legal certainty to participants of such cooperations. Therefore, it would be
useful if the draft Guidelines would include some examples on new types of cooperation
such as digital ecosystems, industry alliances and hackathons, among others.
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3.1.3.
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3.2.

3.2.1.

ICLA welcomes the clarification made in paragraph 13 of the draft Horizontal Guidelines,
whereby agreements and concerted practices between the parent(s) undertakings and
their jointly controlled subsidiaries (JV) will not meet Art. 101 (1) TFEU, as they are
considered a single economic unit and thus, a single undertaking under EU competition
rules. This clarification is key to ensure legal certainty for companies in their relationship
with their JVs, and it is aligned with recent case law. However, in the scenarios listed in
paragraph 13 under which Art. 101 (1) TFEU will still apply, the scenario applied to
agreements “between the parents to alter the scope of the joint venture” is unclear. We do
not understand the coherence behind this provision and further guidance on this point will
be welcomed to ensure legal certainty to undertakings in the relationship with their JV.

The guidance provided on the notion of potential competitor in paragraph 17 of the draft
Horizontal Guidelines remains unclear, creating substantial legal uncertainty for
undertakings. We believe companies hardly assess whether or not another company has
the “firm intention and inherent ability” to enter the market in a timeframe of three years.
If the intention to enter a given market by a company is not available in the public domain,
any exchange on future strategy plans would likely result in an exchange of competitively
sensitive information, which is prohibited by EU competition rules. Likewise, the same
applies to the other criteria included in the draft Horizontal Guidelines such as whether or
not a company has taken “sufficient preparatory steps” or “the real and concrete
possibilities of an undertaking” to enter the market. Therefore, the draft Guidelines should
clarify the term “competitor”, by only including actual competitors, or it should provide
clearer, specific and more practical guidance that allows companies to assess whether or
not a company is a potential competitor in practice.

The notion of “ancillary restrictions” set out in paragraph 39 is too strict and the threshold
to be met under the draft Horizontal Guidelines is much higher than the threshold foreseen
in the Commission Notice on Ancillary Restraints.! The Notice on Ancillary Restraints
establishes that an ancillary restraint to a concentration is legitimate if the concentration
“could not be implemented or could only be implemented under considerably more
uncertain conditions, at substantially higher cost, over an appreciably longer period or with
considerably greater difficulty” (paragraph 13). This threshold is not economically sensible.
Therefore, the threshold foreseen in the draft Guidelines should be adjusted to reflect the
threshold applied in the Notice for Ancillary restraints.

Information Exchange

We believe there is still significant room for the draft Horizontal Guidelines to provide
clearer guidance on when information exchange serves the consumer benefits or
constitutes a restriction. In addition, we believe there are several sections in the draft
Horizontal Guidelines where legal uncertainty has increased with the provided wording, in
particular, with regard to data sharing, which is indispensable in the digital economy.

1 Commission Notice on restrictions directly related and necessary to concentrations (2005/C 56/03).
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We believe the draft Horizontal Guidelines do not sufficiently address the information
exchange in the digital field and the new types of cooperation that are emerging. As big
data is of essence in the digital economy these cooperation models require broader
information exchange and data sharing between the participating companies. Clear
guidance on these new cooperation models is needed, as the boundaries of permitted
information exchange in such cooperations remain unclear. Especially with regard to digital
ecosystems, it should be clarified that exchange and collaboration within the ecosystem
(intra-ecosystem) can only harm competition if there is not sufficient competition from
other ecosystems (inter-ecosystem).

Data sharing and data pooling agreements are considered a specific type of information
exchange within the draft Horizontal Guidelines (paragraph 407 and related footnote). The
consideration of data sharing and data pooling agreements as information exchange may
lead to any information shared within this kind of agreements being considered
commercially sensitive and therefore subject to potential breaches of competition rules,
even if sharing of data that in other contexts may be considered sensitive may have an
overall pro-competitive effect or bring substantial consumer benefits. Moreover,
considering that this type of cooperation will become even more common than before
within the digital economy, ad-hoc guidance on data sharing and data pooling agreements
would be extremely helpful to provide legal certainty for undertakings in their assessment
under the meaning of Article 101 TFEU.

When it comes to data pooling agreements, we believe the European Commission takes a
negative bias on the assessment of potential restrictive and foreclosure effects of data
pooling. Data pooling can provide companies with a larger data base for analytical purposes
and allow them to create and improve their innovative solutions to the benefit of
customers. Therefore, the draft Horizontal Guidelines should explicitly recognize that data
pooling is pro-competitive and that it is generally allowed between competitors and non-
competitors. We are of the view that data pooling can only be problematic if data pool
owner(s) have a dominant position. Thus, the draft Guidelines should establish a clear safe
harbour for data pooling in the absence of a dominant position that should end where such
data pooling is abused for anti-competitive alignment.

On the guidance provided on information exchange in M&A transactions (paragraph 410),
we are of the view that this paragraph fails to reflect the realities of the M&A process. In
particular, information that is “directly related to and necessary” for M&A activity may be
much more expansive than would be the case in many other contexts given the commercial
risks inherent in such a project, and the need for parties to ensure the terms of their
transaction adequately capture and allocate those risks. Similarly, what is “directly related
to and necessary” may change through the course of an M&A transaction as, first, the
likelihood of a deal being reached (and therefore risks being realized) increases, and second,
completion (and therefore smooth implementation) nears.

The draft Horizontal Guidelines set out in paragraphs 423 and 424, upfront identification of
commercially sensitive information for the assessment of information exchange under Art.
101(1) TFEU. ICLA is of the view that the guidance provided should be precise enough to
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avoid broad interpretation. In this sense, several changes should be made to provide legal
certainty:

On the one hand, Paragraph 423 of the draft Horizontal Guidelines refers to the
term “commercially sensitive information”. It states that “[iJt often concerns information
that is important for an undertaking to protect in order to maintain or improve its
competitive position in the market(s)”. This seems to be the first and only time the draft
attempts to define in general terms the concept of “commercially sensitive information”.
However, the use of “it often concerns” blurs the definition with a shroud of uncertainty.
The reference to “it often concerns” should be crossed out.

On the other hand, paragraph 424 identifies as commercially sensitive information
“[t]he exchange with competitors of future product characteristics which are relevant for
consumers”. This provision is too general and uncertain, and it could lead to unjustified
strict provisions on information exchange/data sharing which would limit undertakings’
ability to exchange information that may generate efficiencies. Beyond that, this seems to
be unworkable in the context of joint production or standardisation. Relatedly, paragraph
424 identified as commercially sensitive information “[t]he exchange with competitors of
information concerning positions on the market and strategies at auctions for financial
products”. This example should be limited, as the exchange of market shares that are public
and in the public domain, should not raise any anticompetitive concerns. Therefore, we
propose to fine-tune the wording, by including the following addition:

“The exchange with competitors of information concerning positions on the market (as
long as such positions are not public) and strategies at auctions for financial products”

Paragraph 425 of the draft Horizontal Guidelines reads as follows: “In general, exchanges
of genuinely public information are unlikely to constitute an infringement of Article 101. The
fact that information is genuinely public may decrease the likelihood of a collusive outcome
on the market”. We believe that the European Commission has sufficient experience to be
more assertive and provide full certainty as to the untainted nature of “genuinely public
information”.

Paragraph 428 of the draft Horizontal Guidelines reads as follows: “the exchange of
genuinely aggregated information where the recognition of individualised company level
information is sufficiently difficult or uncertain, is much less likely to lead to a restriction of
competition than exchanges of company level information”. The European Commission
could give more certainty about the untainted nature of “genuinely aggregated
information” where proper reverse engineering is not possible. This is yet another example
of the cautious tenor which surrounds the draft Horizontal Guidelines in this section.

The heading in section 6.2.4.2 refers to “Indirect information exchange and exchanges in
mixed vertical/horizontal relations”. Based on our reading of paragraphs 435 to 438, ICLA
understands that the Commission exclusively has indirect exchanges via third parties in



mind. Therefore, we propose not to refer to mixed vertical/horizontal relations in the
section heading, but exclusively to “indirect information exchange”.

3.2.9 Paragraph 437 of the draft Horizontal Guidelines is an attempt to explain the legal test
applicable to assess a hub-and-spoke scenario (or any other type of indirect information
exchange) under Article 101 TFEU. This is a great opportunity for the European Commission
to shed full clarity on this type of situations. However, we believe paragraph 437 is not
sufficiently clear and thus misses an important opportunity to provide clarity. The main
problem seems to lie on the fact that paragraph 437 conflates together the required level
of awareness of the supplier and the recipient. This way to proceed confuses the
explanation. We propose the following changes to paragraph 437:

“An—aUndertakings that indirectly reeeives—er—transmits and receive commercially
sensitive information may be held liable for an infringement of Article 101(1). This may
be the case on the condition that both the undertaking that reeeived-ertransmitted the
information and the undertaking that received it was were each aware of the anti-
competitive objectives pursued by its competitors and the third party and intended to
contribute to them by its own conduct. Regarding the supplier, Fthis would apply; if the
undertaking expressly or tacitly agreed with the third party provider sharing that
information with its competitors or when it intended, through the intermediary of the
third party, to disclose commercially sensitive information to its competitors.

which-thatentailed: Regarding the recipient, this would apply if the undertaking knew
or must have reasonably foreseen that the supplier either (i) expressly or tacitly
agreed with the third party provider to share the information with its competitors, or
(ii) intended to disclose commercially sensitive information to its competitors through
the intermediary of the third party, and if the recipient undertaking was prepared to
accept the risk which that entailed. On the other hand, the condition is not met when
the third party has used an undertaking’s commercially sensitive information and,
without informing that undertaking, passed this on to its competitors”.

3.2.10 Relatedly, paragraph 436 of the draft Guidelines should also be updated accordingly:

“In case of an indirect exchange of commercially sensitive information, a case by case
analysis of the role of each participant is required to establish whether the exchange
concerns an anti-competitive agreement or concerted practice and who bears liability
for the collusion. This assessment will notably have to take into account the level of
awareness of both the suppliers er and recipients of the information regarding the

exchanges-between-otherrecipients—orsuppliers of information between them and
through the third party.”




3.2.11 Paragraph 448 of the draft Horizontal Guidelines explains when an information exchange
will be considered a restriction by object. In this sense, we would like to flag the following
issues:

As starting point, we are of the view that information exchange should not be a
“per se” violation. As stated in previous consultations, the guidance over restriction by
object continues to be unhelpful and underlines the very strict approach that the European
Commission will take on information exchange as a restriction by object. As a consequence,
many companies will continue to adopt an extremely restrictive approach to information
exchange out of fear of ending up in the “restriction by object box”, having a chilling effect
for companies to enter into pro-competitive agreements. Instead, the draft Guidelines
should explicitly clarify that the actual effects of the exchange on competition should always
be assessed by carefully balancing the potential restriction against the benefits that may
arise from the information sharing. This holds particularly true in the context of data-driven
digital markets.

If the Horizontal Guidelines were still to consider that certain types of exchange
constitute a “per se” violation, ICLA offers the following comments:

According to paragraph 448 of the draft Horizontal Guidelines: “An information
exchange will be considered a restriction by object when the information is commercially
sensitive and the exchange is capable of removing uncertainty between participants as
regards the timing, extent and details of the modifications to be adopted by the
undertakings concerned in their conduct on the market”. Under this new, very general
proposed definition all information exchange that may affect future conduct will be tainted
as a by object restriction, regardless of whether it is a conduct on prices and/or quantities
(which are the key concerns under the existing Guidelines) or a conduct about any other
more innocuous parameter. Thus, the draft Guidelines appears to go unjustifiable and
improperly wide on the proposed definition.

Relatedly, paragraph 424 of the draft Horizontal Guidelines provides examples of
what information exchange between competitors may be qualified as a by object
restriction. It does so mainly by reference to the nature of the information exchanged.
Again, those examples go well beyond what the current Guidelines establish which, as said,
limit the by object box to the exchange between competitors of individualised data
regarding intended future prices or quantities. Furthermore, those examples include the
exchange of current data within the by object box. In this respect, it should be noted that
exchange of current data could amount to a restriction by object only where it may provide
an indication of the future conduct to adopt in the market.

Paragraph 449 of the draft Horizontal Guidelines states that “[i]n order to establish
whether there is an infringement by object, the decisive criterion is the nature of the
contacts”. This reference to “the nature of the contacts” as the decisive factor seems new,
and without further clarification will trigger a huge amount of uncertainty.

Last, the example in paragraph 449 needs to be reconsidered. Under no
circumstances should any discussion that concerns the regulation of future products be
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regarded as a by object restriction. Regulatory initiatives tend to focus on the impact of
upcoming product generations. If an exchange of “environmental characteristics” is
permissible only with reference to current or historic products, common industry positions
will no longer be possible to a large extent.

In the “Access to information and data collected” section (paragraphs 441 and 442), it is
stated that in situations where the information exchanged is strategic for competition and
covers a significant part of the relevant market, the exchange of such strategic information
may not entail competition risks only in case such information is made accessible in a non-
discriminatory manner to all undertakings active in the relevant market. We believe that
this provision is excessively restrictive and should be deleted, as it puts at odds the
incentives for undertakings to enter into data sharing agreements, whilst interfering with
the commercial freedom of the parties.

With regard to unilateral disclosures (paragraph 432), the draft Horizontal Guidelines
should expressly state that, in any type of unilateral disclosure, the general principle of
presumption of innocence dictates that it is for the Regulator to demonstrate that a
competitor was aware of the unilateral disclosure. In addition, the statement at paragraph
432 whereby a unilateral disclosure through posting on websites can constitute a concerted
practice, seems to be at odds with paragraph 434, which states that “/w]here an
undertaking makes a unilateral announcement that is also genuinely public, for example
through a post on a publicly accessible website, .... this generally does not constitute a
concerted practice”. It also seems to be at odds with the box at paragraph 426 which
considers that the advertising by petrol stations of their current pricing information is a
typical example of genuinely public information, and thus it cannot constitute a concerted
practice. Finally, it would be rather awkward if every time a competitor becomes aware of
information publicised in a public tool/domain, it had to somehow publicly distance itself
from such information.

Paragraph 433 is unclear and should clarify that disclosure of commercially sensitive
information from a competitor refers to “non-public information”, under which companies
would be expected to firmly object or report. We believe an addition should be made in this
paragraph, as following:

“When an undertaking receives commercially sensitive information from a competitor
(be it in @ meeting, by phone, electronically or as input in an algorithmic tool or any
other way which is not genuinely public announcement), it will be presumed to....”

Moreover, paragraph 434 should clearly state that the unilateral announcement of
genuinely public information will not constitute a concerted practice under the meaning of
Article 101 (1) TFEU and therefore not require a proactive statement by the receiver that it
does not want to receive such information. Likewise, we are of the view that unilateral
disclosure of data to customers is not problematic and that this should be emphasized in
the draft Horizontal Guidelines, also by removing the example given in the same paragraph.

Information exchange in dual distribution should be explicitly excluded from the draft
Horizontal Guidelines. ICLA actively participated and provided its views and experience in
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the ad-hoc public consultation on information exchange in a dual distribution scenario,
which has been dealt with under the Vertical Guidelines revision. In the draft Vertical
Guidelines, the European Commission provides examples of information exchanged that
are not generally considered to be necessary to improve the production of goods and
services and which should be assessed taking into account the Horizontal Guidelines. We
do not agree with this approach as there are undeniable differences between information
exchange in dual distribution and information exchange between competitors who are not
in a dual distribution relationship. Any kind of information exchange between a supplier
and its distributor should therefore be explicitly excluded from the draft Horizontal
Guidelines and should be assessed under the Vertical Guidelines only. This can be addressed
in paragraph 48 by stating that a dual distribution relationship, which fulfils one of the
conditions of Article 2(4)(a) or (b) of the VBER, including any information exchange between
a supplier and its distributor, is to be assessed exclusively under the Vertical Block
Exemption Regulation (VBER) and Vertical Guidelines.

Purchasing agreements

The draft Horizontal Guidelines contain a number of useful indications to differentiate a
buyer cartel from a legitimate joint purchasing cooperation. This is a welcomed clarification.
Cases where the partners jointly (and openly with regard to the supplier) bundle volumes
but negotiate other terms individually are obviously not a buyer cartel but rather less
restrictive of competition than a joint discussion of prices (see paragraph 319).

We believe that the thresholds of 15% market share on the relevant purchasing and selling
market(s) remains too low and should be increased to 30%.

The draft Horizontal Guidelines fail to include a distinction between purchasing agreements
in relation to so-called “direct” and “indirect” material. Direct material refers to products
and services that are a direct input into the final product that a company sells on the selling
market. Indirect material refers to materials that are used in a production process and
which are no direct input to the end products sold by a party on the selling market (e.g.
office supplies, travel agency services for employees, etc.).

A purchasing agreement in relation to indirect material can have no impact on competition
on the selling markets. Yet, the draft Horizontal Guidelines foresee the same safe harbour
threshold and guidance on individual assessment as for purchasing agreements for direct
material.

The draft Horizontal Guidelines should explicitly clarify that purchasing agreements relating
to indirect material both between competitors and non-competitors on the selling markets
are unlikely to have potential restrictive effects on competition in the absence of a
dominant position by the purchasing alliance on the purchasing markets.

Licensing negotiation groups (“LNGs”) are now mentioned in the draft Horizontal Guidelines
(paragraph 312), but the draft Guidelines refrain from providing any clarification under with
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specific requirements LNGs can be established and how compliant negotiations can be
conducted. Specific guidance is needed, taking into account the specificities of Standard
Essential Patents (SEP).

Joint purchasing agreements can be beneficial on many different markets, not only where
there are very large suppliers (paragraph 313) or in cases of shortages.

Paragraph 339 of the draft Horizontal Guidelines states that collusion could be facilitated if
the parties achieve a high degree of commonality of costs. It would be useful to receive
further guidance on what is considered a high degree (e.g., above 50%).

The example included in paragraphs 333 and 557 of the draft Horizontal Guidelines seems
overly strict. It is perfectly legitimate for companies to decide to purchase sustainable
products only. This also applies if companies that bundle their purchasing volume take such
a joint decision, irrespective of their buying power. It is difficult to see why such a decision
could restrict competition in terms of price and choice. Most companies nowadays have a
strong focus on purchasing sustainable products. This is a decision based on objective
criteria which cannot be confused with a boycott scenario of a specific supplier who does
not offer sustainable products. This example is likely to create confusion and legal
uncertainty. It should therefore be deleted.

Paragraph 334 states that buying power may be used to foreclose competing purchasers by
limiting their access to efficient suppliers. This example does not reflect the fact that any
foreclosure can only be the result of an exclusivity obligation between the parties of a joint
purchasing arrangement and several suppliers on the market. The mere fact that a joint
purchasing group has buyer power does not in itself lead to foreclosure. This will only be
the case if suppliers are bound to supply exclusively to the joint purchasing group. A parallel
can be drawn to a situation of market dominance. Having a dominant position (or market
power) is in itself not illegal. It is the abuse of that dominant position that leads to
foreclosure and a violation of competition rules (e.g., by imposing exclusivities). This should
be clarified in the draft Horizontal Guidelines.

The guidance on confidentiality safeguards again only focusses on joint purchasing by
cooperatives or jointly controlled companies (paragraph 342).

Example 6 (paragraph 354) only focusses on information exchange. There seems to be a
part missing.

Commercialisation agreements

In addition to the guidance in paragraph 355 as to what such kind of agreements are all
about, some concrete examples would further enhance the value and certainty added by
this section. For instance, based on the experience of some ICLA members, multi-national
end customers increasingly require certain services to be provided in various countries from
one tenderer only, whereas some product markets are fragmented in terms of geographic
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coverage. The bidding consortia rationale is also suitable when, e.g., a motor vehicle fleet
leasing provider joins forces with a competitor covering countries which are not part of its
own portfolio. In the absence of such joint commercialization led by one “face to the
customer”, competition for multi-national companies with a global sourcing strategy would
remain limited to very few providers covering all countries relevant to such big undertakings
respectively. In order to enable the opposite scenario, the draft Horizontal Guidelines (e.g.,
paragraph 391) should clarify that a scenario of the abovementioned kind will in essence be
treated like a bidding consortium, even if it is used by a company on the basis of an ongoing
cooperation (due to the reduced feasible response time compared to a typical consortia
situation such as a major construction project). Finally, the draft Horizontal Guidelines (e.g.,
paragraph 380) should explicitly acknowledge that the customer’s wish for providers to
team up to meet its expectations positively influences the relevant assessment.

Paragraph 392 deals with the assessment of when a party can compete in a tender
individually. The paragraph is helpful, but it would also help to make clear that to determine
whether an undertaking is a competitor in a specific tender, it must be established that
entering the project on its own would be “economically viable” .

There should also be a reference as to how the geographic area may impact the assessment.
In this respect, where a call for tender relates to a product market in which an undertaking
is active but covers a geographic area in which such undertaking is not active, it should be
determined whether it would be both realistic and economically viable for such undertaking
to expand its business to enter the relevant geographic area.

Paragraph 392 rightly indicates that the assessment should consider the specific
circumstances of the case. Such circumstances should include any regulatory permits or
quality certifications required to perform a project, i.e., whether the undertaking has such
permits or certifications, and — if not — whether it would be both realistic and economically
viable for the undertaking to timely obtain them for the tender.

Sustainability agreements

The guidance provided on sustainability agreements misses an important point, as it does
not take into account sustainability benefits as a relevant factor under an Article 101 (3)
TFEU assessment of a horizontal cooperation agreement. Green Deal objectives should be
considered as creating pro-competitive effects in the general appraisal of any horizontal
cooperation agreement, and sustainability should be considered as one of the possible
efficiencies to be taken into account under Article 101 (3) TFEU (paragraph 41 of the draft
Horizontal Guidelines). Subsidiarily, we propose to include in every chapter of the draft
Horizontal Guidelines addressing the different sorts of horizontal cooperation agreements
a specific mention on the consideration of sustainability efficiencies in the assessment of
the given cooperation agreement under Article 101 (3) TFEU, in such a way that
sustainability efficiencies are considered in the overall assessment of an agreement’s pro-
competitive effects.
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ICLA agrees that for purposes of Art. 101 (1) TFEU, whenever such agreements correspond
to one of the “traditional” types of cooperation agreements (e.g., R&D, Production or
Purchasing agreements), they should in principle be assessed according to the respective
chapter(s) of the draft Horizontal Guidelines (paragraph 556). Nevertheless, the European
Commission should clarify that an agreement “to only purchase from suppliers observing
certain sustainability principles” (paragraph 557) does not amount to a purchasing
agreement absent actual joint purchasing activities. Otherwise, paragraph 557 would create
confusion with paragraph 561, whereby such an agreement will be considered a
sustainability standard agreement (“Competitors may also wish to agree on purchasing
production inputs only if the purchased products are manufactured in a sustainable
manner”).

Paragraph 571 sets out that “an agreement between the parties to the sustainability
standard to put pressure on third parties to refrain from marketing products that do not
comply with the sustainability standard restricts competition by object”. We are of the view
that this statement is overly broad and creates unnecessary confusion. In fact, by their very
nature, successful sustainability standards often create competitive pressure on third
parties to phase out less sustainable products. Moreover, if the term “third parties” includes
suppliers, this could be read as preventing parties to a sustainability standardisation
agreement from “trickling down” sustainability requirements along their own supply chain.

With regard to the guidance provided on the assessment of sustainability agreements under
Art. 101 (1) TFEU, ICLA is of the view that some factors should be rebalanced in favour of
protecting competition for sustainable, rather than unsustainable goods:

i)  We propose the removal of “foreclosure of alternative standards” as an
anticompetitive effect in paragraph 569. Principles such as the As Efficient
Competitor Test recognise that consumers are not best served by protecting
inefficient rivals. This should also be applicable to sustainability agreements.

ii) It would be helpful if the European Commission clarifies its position on the Meca-
Medina and Wouters case law and its application to sustainability agreements (para.
548 and footnote 315). There are strong parallels between sustainability and the
objectives protected in these cases (such as, in Meca-Medina, rules to safeguards
“equal chances, [...] the integrity and objectivity of competitive sport and ethical
values in sport”). We would therefore encourage the European Commission to at
least indicate that it will consider on a case by case basis if legitimate sustainable
considerations can exclude agreements from the application of Article 101 (1) TFEU.

ICLA welcomes the draft Horizontal Guidelines’ endorsement of mandatory standards
(provided that participants can individually choose to adopt a higher standard). Paragraph
572 specifies that obliging third parties to comply with a standard fall outside the soft-safe
harbour, meaning that obliging the parties to comply with the standard falls within the safe
harbour. Nevertheless, more clarity is needed.

The current drafting leaves room for confusion when citing that companies are “free to also
operate outside the label” as a reason why a collaboration may lack appreciable anti-
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competitive effects (paragraph 575), and when mentioning the “non-exclusive” nature of a
sustainable label as one of the factors making appreciable negative effects unlikely (see
example 2).

Paragraph 571 identifies restrictions by object on sustainability standards where
“agreement between the parties to the sustainability standard to put pressure on third
parties to refrain from marketing products that do not comply with the sustainability
standard”. ICLA is of the view that such conduct is not necessarily anti-competitive by
nature and should be removed as a by object restriction or otherwise, to clarify what is
meant by pressurising third parties to comply with a standard and how this will be assessed.
If “third parties” refers to competitors, having market-wide standards, it is not necessarily
harmful that parties can compete on other elements as above. Similarly, if “third parties”
refers to distributors or suppliers, it can be imperative for companies to ask those parties
to comply with the standard in order for the sustainable benefits of the agreement to
manifest.

On the appraisal of sustainability agreements under Article 101 (3) TFEU, ICLA would like to
raise several points on the criteria applied to analyse the pro-competitive nature of this sort
of agreements:

i) On the indispensability, we recommend casting a broader net around initiatives that
are indispensable. While the burden of proof will remain on the competitors that are
cooperating to achieve a sustainable outcome, a too strict standard of proof will
continue to have a chilling effect on the necessary innovation and steps forward in
view of the limited time allowed to achieve the necessary sustainable outcomes.
Achieving earlier and more effective benefits should be protected, the necessity of
mandating minimum standards should be recognised, and assumptions on legislative
intentions should be removed.

ii)  On the pass-on to consumers, we suggest the following changes: (i) We agree that
consumers value more than just their own individual benefit, and the recognition of
individual non-use value benefits are helpful. However, tying these benefits to the
willingness to pay materially undermines their use; (ii) On the collective benefits, we
believe that although it is highly commendable that the European Commission
endorses collective benefits as relevant within Art. 101 (3) TFEU, unfortunately, the
ability to do so is significantly limited by the requirement that actual direct users must
be beneficiaries. So, unless the polluters themselves (and more generally consumers
whose otherwise unsustainable behaviour would cause negative externalities)
benefit, collective benefits are irrelevant and co-operations achieving such benefits
not legally feasible. We consider that Article 191(2) TFEU (polluter pays principle)
allows the Commission to take such necessary step. With the need to combat climate
change, the pass-on to consumers should be allowed to be relative and should be
able to take into account that those consumers the Commission now considers
should get a fair share, may have benefited too much in the past.



iii) On the no elimination of competition, ICLA agrees that market-wide sustainability
agreements covering the entire industry do not necessarily eliminate competition
where businesses can compete on at least one important aspect of competition
(paragraph 611). In fact, addressing properly negative externalities requires industry
wide collaborations. This makes market coverage highly beneficial for sustainability
agreements.

iv) We welcome the recognition of collective benefits as efficiencies under Art. 101 (3)
(paragraph 601 ff.). However, by requiring that the collective benefits accrue to the
consumers in the relevant market (or showing consumer’s willingness to pay), the
European Commission takes a half-hearted, Euro-centric approach that does not
seem in line with current legislative efforts that mandate sustainability due diligence
across the entire (global) supply chain. In practice, this requirement would make
sustainability standardisation agreements harder where they are most effective, as
illustrated by the example in paragraph 604. It could also be said that with global
phenomena such as climate change, environmental benefits accrue to everyone,
regardless of geographic or product markets as defined by the competition law
concept.

3.5.9. Instead, we believe that the draft Horizontal Guidelines should foresee a de minimis/safe
harbour concept for sustainability agreements to allow specific types of cooperation,
particularly those aimed at reducing the environmental impact of products or solutions. The
guiding principle should not be whether one party would be able to achieve the same result
or in a more cost-efficient way (as appreciated e.g., in paragraph 582 ff.), but more
precisely, whether it would be able to do so within substantially the same time because
time is of the essence when it comes to sustainability goals.

3.5.10. The safe harbour protection should end where sustainability initiatives are abused for anti-
competitive alignment (as reflected in “by object” sections paragraph 560 and 570 ff.).

3.5.11. The concept of a “soft safe harbour”? (paragraph 572 ff.) is in principle appreciated but the
terminology is confusing and the term “significant” increase in price or reduction of choice
requires further guidance. In addition, some of the cumulative conditions should be
clarified, in particular:

i) Pursuant to the second condition, “the sustainability standard should not impose on
undertakings that do not wish to participate in the standard an obligation - either
directly or indirectly - to comply with the standard”. The European Commission should
clarify that (i) this does not exclude imposing contractual obligations on suppliers to
meet certain sustainability requirements resulting from the standard; and (ii) the
sustainability standard can impose an obligation to comply with the standard on

2 We believe there could be other cases where the Commission could provide a safe harbour to allow specific types of
cooperation to encourage collaboration and joint working. For instance, in the transport industry, the Commission is
promoting the sector to work more collaboratively to achieve the large scale change needed to decarbonise the sector
and has established the Renewable and Low-Carbon Fuels Value Chain Industrial Alliance (see here).



undertakings that are party to the agreement (if they remain free to adopt even
higher standards, cf. the third condition).

Pursuant to the sixth condition, “the sustainability standard should not lead to a
significant increase in price or to a significant reduction in the choice of products
available on the market”. By design, sustainability standards often lead to up-front
price increases (e.g., by internalizing negative externalities and/or improving the
efficiency, longevity or repairability of the product) and/or reduction in the choice of
(unsustainable) products. The European Commission should provide qualitative
criteria on what makes such effects “significant” enough to warrant excluding the
respective sustainability standardization agreements from the safe harbour. An ex-
ante assessment of the magnitude of potential effects on price or choice may be
extremely difficult, not least because it could require exchanging competitively
sensitive information on cost structures, pricing and product strategies between the
parties. From a practical perspective, quantifying these effects may amount to an
analysis typically done under Art. 101 (3) TFEU and thus contradict the idea of a safe
harbour.
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