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REASONS

following Reserved Judgment

1. Background

1.1. These are the Reasons for the accompanying Judgment given following a
reserved decision reached on 19 June in chambers.

1.2.This is a claim for unfair dismissal including automatically unfair dismissal
and in respect of detriment on the ground of protected disclosures.

1.3.The claims are dismissed.

2. Evidence

2.1.The Claimant gave evidence on her own behalf from a written witness
statement.

2.2.The Respondent called three witnesses, who gave evidence from written
witness statements. They were Laurel Penrose, former Principal and Chief
Executive of the College, who was in post at the relevant time; Melanie
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Smith, HR Advisor; Paul Fletton Director of Finance and MIS. The dismissing
officer. Erica Draisey, Governor and member of the appeal panel provided a
written witness statement but was unable to attend, given a delay in reaching
her evidence.

2.3.The Respondent presented a bundle of documents, not wholly agreed, of
643 pages in the digital version and 669 in the physical version. It omitted
documents and additional documents were supplied during the hearing,
including one file of documents missing from the pleadings such as the ET1
and the amended response, and another (pages 670 — 720) of documents
referred to in the evidence but omitted from the bundle and a policies bundle
running to 121 pages. The Tribunal read those to which they were directed.
Relevant court orders were still omitted but available from the Tribunal file.

2.4.Numbers in brackets in these reasons are references to the page numbers
in the bundle, first the physical page number and then the digital page
number.

3. Issues

3.1.The issues before the Tribunal to decide are agreed as set out in the Order
of Employment Judge Midgley of 20 October 2022 (31/39), but taking into
account that the Claimant withdrew reliance on a number of protected
disclosures and taking into account the amendment that the Claimant was
permitted to rely on at the hearing.

3.2.They are as follows, adhering to the original numbering for convenience of
reference.

1. Time limits

1.1.Given the date the claim form was presented and the dates of early
conciliation, any complaint about any act or omission which took place more
than three months before that date (allowing for any extension under the
early conciliation provisions) is potentially out of time, so that the Tribunal
may not have jurisdiction.

1.2.The claim was made on 26 August 2021.

1.3.The ACAS dates were 15 June 2021 and 27 July 2021.

1.4. The Amendment application was made on 19 May 2023.

2. Unfair Dismissal
2.1.1t is admitted that the Claimant was dismissed.
2.2.What was the reason for dismissal? Respondent asserts that it was a reason

related to conduct, which is a potentially fair reason for dismissal under
section 96(2) of the Employment Rights Act 1996.
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2.3.Did the Respondent have a genuine belief in the claimant’s misconduct on
reasonable grounds and following as reasonable an investigation as was
warranted in circumstances? Was the decision to dismiss a fair sanction, that
is, was it within the range of reasonable responses open to a reasonable
employer when faced with these facts? The burden of proof is neutral here,
but it helps to know the Claimant’s challenges to the fairness of the dismissal
in advance and they are identified as follows:

2.3.1. the Claimant argues that the allegations did not individually or
cumulatively amount to gross misconduct;

2.3.2. the Claimant argues that the third disciplinary allegation was trivial;

2.3.3. The Claimant argues that the Respondent failed to have any or any
sufficient regard to the reasonable explanations that she gave in respect
of two allegations, namely human errors made during the Claimant’s
sickness absence (specifically in relation to the first disciplinary allegation
detailed at paragraph 2(a) of the further and better particulars of claim).

2.4.Did the Respondent adopt a fair procedure?

2.5.1f it did not use a fair procedure, what is the percentage chance that the
Claimant would have been fairly dismissed in any event and, if so, when
would that have occurred?

2.6.If the dismissal was unfair, did the Claimant contribute to the dismissal by
culpable conduct? This requires the Respondent to prove on the balance of
probabilities that the Claimant committed the misconduct alleged.

. Protected disclosures

3.1.Did the Claimant make one or more qualifying disclosures as defined in
section 43B of the Employment Rights Act 19967 The tribunal will decide:

3.1.1. What did the Claimant say or write? When? To whom? The Claimant
says she made disclosures on these occasions

3.1.1.1

24 September 2020, the Claimant emailed Jayne Davis raising concerns
that the respondent’s website gave out of date information on the College
website, wrongly identifying their data protection officer, and that there was
a lack of privacy notice assurance by the Respondent when collecting new
data from staff regarding their health risks in order to make a COVID risk
assessment [43C ERA 1996]

3.1.1.2
17 November 2020, the Claimant emailed Laurel Penrose on or about 17
November 2020 and raises concerns about the redaction method used by
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the Respondent being inadequate or unsafe and therefore was non-
compliant with the GDPR requirements [43C ERA 1996]

3.1.1.3

27 November 2020 the Claimant contacted the local authority, South
Gloucestershire via a safeguarding referral form raising her concerns
about the treatment of a vulnerable student but requested to remain
anonymous [43G ERA 1996]

3.1.1.4, 3.1.1.5 withdrawn

3.1.1.6

10 February 2021, the Claimant wrote to the ICO to inform of the badly
redacted document provided to her by the Respondent as well as
expressing concern about whether they were capable of redacting
personal data properly. She also expressed concern about the
misinformation about UK GDPR included in a letter to her from the
respondents lawyers [Shakespeare Martineau] [43F ERA 1996]

3.1.1.7 and 3.1.1.8 withdrawn

3.1.1.9

12 March 2021, in an e-mail to the ICO, the Claimant raised further
concerns regarding the respondent’s failure to properly redact documents
to prevent personal data being visible. This complaint was recently upheld
by the ICO [43F ERA 1996]

3.1.1.10

15 March 2021, this complaint was repeated in an e-mail to the ICO and
also highlighted that the Respondent's website gave out of date
information on the College website, wrongly identifying their data
protection officer, and that there was a lack of privacy notice assurance by
the Respondent when collecting new data from staff regarding their health
risks in order to make a COVID risk assessments [43F ERA 1996]

3.1.1.11 and 3.1.1.12 withdrawn

3.1.1.13

28 March 2021, the Claimant contacted her local NHS Trust by e-mail.
She raised that the Employee Health Assessment form used by the
Respondents recruitment team and provided by the Royal United Hospital
NHS Trust did not appear to be GDPR compliant. [43G ERA 1996]

3.1.1.14
28 March 2021, the Claimant emailed Paul Fletton at the Respondent who
was acting as their data protection officer, and raised that the Employee
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Health Assessment Form used by the Respondent’s recruitment team and
provided by the Royal United hospital NHS Trust did not appear to be
GDPR compliant. [43C ERA 1996]

By amendment dated 19 May 2023,

On 27 March 2023, the Claimant wrote to the Respondent’s Anne Roberts
expressing concerns about the potential risk to the health of students and
staff during scheduled exams held on the 4" and 5% floors of the Macaulay
Building in Bath during the first two weeks of November 2020. Asbestos
had been discovered in these areas and the college’s governing body had
been informed on 5" October 2020 that this part of the building “would be
closed shortly” because of the known presence of asbestos — yet the
Respondent did not inform any of its staff, students or their parents of the
potential risk to them before these two floors were used.” [43C ERA 1996]

3.1.2. Were the disclosures “of information”?

3.1.3. Did the Claimant believe the disclosures of information were made in
the public interest?

3.1.4. Was that belief reasonable?

3.1.5. Did the Claimant believe that the information tended to show that:

3.1.5.1. a criminal offence had been, was being or was likely to be
committed;

3.1.5.2. a person had failed come out was failing or was likely to fail to
comply with any legal obligation;

3.1.6. Was that belief reasonable?

3.2. If the Claimant made a qualifying disclosure, was it a protected disclosure
because it was made to:

3.2.1. the Claimant's employer? (43C)
3.2.2. the Information Commissioners Office (“ICO”) in circumstances where
the Claimant reasonably believed:

3.2.2.1. that the relevant failure fell within any description of the matters
in respect of which the ICO is so prescribed and

3.2.2.2. that the information disclosed, and any allegation contained in it,
are substantially true (43F)

3.2.3. to a County Council and an NHS Trust in circumstances where:

3.2.3.1. the Claimant reasonably believed that the information disclosed,
and any allegation contained in it, were substantially true;

3.2.3.2. She did not make the disclosure for the purposes of personal
gain;



3.2.3.3.
information to her employer or to the ICO;

3.2.3.4. And in all the circumstances of the case, it was reasonable for
her to make the disclosure, having regarding particular to:
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She had previously made a disclosure of substantially the same

the identity of the person to whom the disclosure was
made,

The seriousness of the relevant failure,

Whether the relevant failure was continuing or was likely
to occur in the future whether the disclosure was made in
breach of the duty of confidentiality owed by the employer
to another person,

The action the employer or the ICO had taken as a result
of the previous disclosure,

Whether the claimants disclosure to her employer
complied with its policies and procedures

4. Dismissal (Employment Rights Act s. 103A)

4.1

4.2

Was the making of any proven protected disclosure the principal
reason for the Claimant’s dismissal?

The Claimant had two years’ service and the questions which the
Tribunal will have to address are:

4.2.1

422

423

Has the Claimant produced sufficient evidence to raise the
question whether the reason for the dismissal was the protected
disclosures?

Has the Respondent proved its reason for the dismissal,
namely conduct?

If not, does the Tribunal accept the reason put forward by the
Claimant or does it decide that there was a different reason for
the dismissal?

5. Detriment (Employment Rights Act 1996 section 47B)

5.1

5.2

5.3

Did the Respondent do the following things:

5.1.1

Initiating a disciplinary process

5.1.2 Dismissing the claimant
5.1.3 Rejecting the claimant’s appeal

By doing so, did it subject the Claimant to detriment?

If so, was it done on the ground that she had made the protected
disclosures set out above?
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Unfair dismissal

54

5.5

5.6

5.7

The Claimant does not wish to be reinstated and/or re-engaged
What basic award is payable to the Claimant, if any?

Would it be just and equitable to reduce the basic award because of
any conduct of the Claimant before the dismissal? If so, to what extent?

If there is a compensatory award, how much should it be? The Tribunal

will decide:

5.7.1 What financial losses has the dismissal caused the Claimant?

5.7.2 Has the Claimant taken reasonable steps to replace their lost
earnings, for example by looking for another job?

5.7.3 If not, for what period of loss should the Claimant be
compensated?

5.7.4 Is there a chance that the Claimant would have been fairly
dismissed anyway if a fair procedure had been followed, or for
some other reason?

5.7.5 If so, should the Claimant’s compensation be reduced? By how
much?

5.7.6 If the Claimant was unfairly dismissed, did she cause or
contribute to dismissal by blameworthy conduct? If so, would it
be just and equitable to reduce her compensatory award? By
what proportion?

5.7.7 Does the statutory cap of fifty-two weeks’ pay or £89,493 apply?

Detriment (s. 47B)

5.8

5.9

5.10

5.11

5.12

5.13

5.14

What financial losses has the detrimental treatment caused the
Claimant?

Has the Claimant taken reasonable steps to replace their lost earnings,
for example by looking for another job?

If not, for what period of loss should the Claimant be compensated?

What injury to feelings has the detrimental treatment caused the
Claimant and how much compensation should be awarded for that?

Has the detrimental treatment caused the Claimant personal injury and
how much compensation should be awarded for that?

Is it just and equitable to award the Claimant other compensation?

Did the ACAS Code of Practice on Disciplinary and Grievance
Procedures apply? If so, did either party unreasonably fail to comply
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with it? If so, is it just and equitable to increase or decrease any award
payable to the Claimant and, if so, by what proportion up to 25%?

5.15 Did the Claimant cause or contribute to the detrimental treatment by
their own actions and if so would it be just and equitable to reduce the
claimant’s compensation? By what proportion?

5.16 Was the protected disclosure made in good faith? If not, is it just and
equitable to reduce the claimant’s compensation? By what proportion,
up to 25%7?

4. Findings of Fact

What is set out below are the primary findings of fact made by the Tribunal.
Discussion and analysis follow later, including findings on conflicts in the
evidence unless minor.

4.1.Mrs Jovcic-Sas was employed by the Respondent from August 2016. At the
material time, she worked term-time only, four days a week, as a learning
support worker/facilitator.

4.2.She used her own computer at home for work but software had been
installed by the College to enable her to access work emails.

Policies

4.3.The Respondent has a disciplinary policy. Gross misconduct is defined as
misconduct serious enough to destroy the employment contract between the
College and the employee, which makes the further working relationship and
trust impossible. Principle reasons for summary dismissal for gross
misconduct include breaking safeguarding rules, unauthorised disclosure of
information or misuse of trust of a serious nature and serious breach of
confidentiality (policies bundle 76). The list is not limited to the instances
given.

4.4.The Respondent has a Safeguarding Policy. That sets out key principles,
practices and responsibilities. It emphasises that the welfare of all students
is of paramount importance.

‘Everyone has a responsibility to act without delay to protect all
students by reporting anything that might suggest there is abuse or
neglect.” (policies bundle 82/84) (bold in original).

4.5.The first step where there are concerns about a learner's welfare but where
there is no immediate risk of harm is to fill in a safeguarding referral form and
submit it to the Safeguarding lead (89/90).
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September 2020

4.6.0n 3 September 2020, an email was circulated to all College staff, asking
everyone to complete a self-assessment of their individual risk, in relation to
Covid 19, with the advice that it would only take a few minutes to fill out. It
included free text boxes, so that full information could be given if the form did
not invite it directly (75 /82). At least eighty staff identified themselves as
vulnerable in responding to the e-mail.

4.7.Mrs Jovcic-Sas had some concerns about the form issued. She sent an email
criticisng it as not complying GDPR principles. She pointed out that the form
requested personal and confidential information and that she was unhappy
that the guidance on its use and retention was inadequate. The privacy
notice linked to “Microsoft’s own policy for using personal / confidential data
and | don't want any of my potentially medical personal details to end up with
the Microsoft Corporation”.

4.8.She said the survey did not accurately reflect the correct guidance from
Public Health England. It did not invite information about factors that can
affect personal risk including (for example) age, gender and ethnic
background. (75— 77 and 237/244).

4.9.This is the first of the protected disclosures relied on.

4.10. Anin-person risk assessment was offered to her instead by Jayne Davis,
Deputy Principal Curriculum and Quality, on 23 September (76/81). Ms Davis
apologised for a delay in responding and set out that she would look at the
issues raised in respect of GDPR and data ownership and would get back to
her. But the risk assessment was needed, in respect of any vulnerability,

“This is not to say that your observations about the form are incorrect,
just that in these unprecedented times, getting the right mitigations in
place for people at risk is of paramount importance.”

4.11. She offers a risk assessment that she will herself conduct with Mrs
Jovcic-Sas, in which Mrs Jovcic-Sas, can describe her reasons for feeling
vulnerable and they can discuss possible mitigations. She asks for a range
of time slots that Mrs Jovcic-Sas can make within the next two days.

4.12. Mrs Jovcic-Sas accepted during the hearing that that response was
positive (86/93).

4.13. On 1 October, Jayne Davis proposed that Sally Eaton undertake the risk
assessment, it not yet having happened (243/250). Sally Eaton was a senior
manager.

4.14. Sally tried to arrange a meeting. On 4 November, she emailed Mrs
Jovcic-Sas, saying

“Dear Anne Marie,
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| am confused. We could have met on Teams yesterday but you
suggested meeting in person instead. Today we are on the same
campus and can meet in person but you have asked to meet on Teams.

| have sent you an invitation for 2.30 this afternoon.... Please make
every effort to attend.”

4.15. Mrs Jovcic-Sas went off sick on 4 November at lunchtime, just before
that meeting which had been specifically arranged for the risk assessment
to be done, taking into account her availability.

4.16. Emily, herimmediate line manager, then asked her to attend the meeting
remotely so that the risk assessment could be carried out.

4.17. Mrs Jovcic-Sas refused to take part in a meeting by Teams, having left
work reporting stress and anxiety.

4.18. Her email about her health, sent at 14.36 that day, explained that she
had a growing feeling of being picked on by “Emily and Sally” in particular
(91/98), and referring to feeling bullied by “Sally’s style of micro-
management”. She referred to “workplace managers who appear to be at the
root cause of the high levels of stress and anxiety | am now experiencing.”

4.19. Sally apologised the same day and agreed it was a mistake to invite her
to take part in a risk assessment, given that Mrs Jovcic-Sas had gone off
sick. She pointed out,

‘It is not unreasonable for the College to complete a risk
assessment, after you have disclosed to the College that you are
vulnerable, and as such, does not constitute micro management or
bullying. It is a matter of record that | have not seen you for several
weeks...

| am sorry that you consider a meeting to complete this risk
assessment to be the cause of your feelings of stress and anxiety.
There have been several emails where College has tried to engage
you in the College’s risk assessment process in order to address the
issues you have raised with regard to your health. This is a process
that College has adopted with all of the staff who have declared a
vulnerability and is solely designed to protect the workforce.”

4.20. Mrs Jovcic-Sas agreed during the hearing that it was a nice email.
4.21. Mrs Jovcic-Sas was off work on sick leave until 11 December 2020 when
she returned to work.
November 2020
4.22. Mrs Jovcic-Sas raised a subject access request (“SAR”) in October

2020. Documents were sent to her electronically with a covering letter dated
12 November 2020.

10
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4.23. Mrs Jovcic-Sas wrote to Laurel Penrose, the Principal, on 17 November.
She asked for an internal review of the response to her SAR that had been
sent to her on 12 November (98/105). She proposed an informal meeting, at
which she would ask her husband to accompany her. She invites Mrs
Penrose to add a senior colleague, so long as it was not one of three named
individuals, including the sender of the SAR documents, Barbara, and the
two managers, Jayne and Sally. They had been contacting her over the
outstanding risk assessment .

4.24. She raised data protection concerns in relation to the documents issued
to her:

‘I can read all personal data “blacked out” which includes a parent’s
name and personal email address. This appears to constitute a Data
Protection breach which may be notifiable. The error made here is that
Barbara has not redacted the personal data of third parties by using an
appropriate software application.”

4.25. She explained to the Tribunal that she had printed off the documents
and could read the material under the redactions by holding the printed
pages up to the light.

4.26. She goes on to say more management errors being swept under the
carpet but, “I fear reprisal from those whose actions (or inactions) deserve to
be questioned.”

‘| feel isolated and intimidated by people at work who should be doing
more to support me, especially now.” (99/106)

4.27. This is the second public interest disclosure on which Mrs Jovcic-Sas
relies.

4.28. Mrs Penrose replied the following day, 18 November 2020 (98/106). She
thanked Mrs Jovcic-Sas for reporting the potential data protection breach
were appropriate. She urged her to contact HR (“Human Resources” in
respect of any additional support she needed, if she felt unable to ask for
help in her department. She asked for specific details of the breach including
its extent and whether anyone else had seen the documents (100/107). She
promised a fuller reply before the end of the week.

4.29. Mrs Jovcic-Sas agreed during the hearing that this was a correct
response.

4.30. Mrs Penrose acted quickly because there is a requirement by the ICO
for action within 72 hours of discovering a data breach.

4.31. Mrs Jovcic-Sas replied expressing a lack of confidence in HR but asking
more about Occupational Health, a service mentioned in Barbara’s email.
She explained the way that redaction in a pdf had failed because of the use
of a marker pen instead of software. She makes suggestions as to how this
can be avoided (100/108).

11
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Mrs Penrose replied very fully on Friday 20th November 2020. In relation

to the data protection breach, She thanks Mrs Jovcic-Sas for her concerns
and for the additional information allowing her to investigate further.
(114/122).

4.33.

4.34.

She goes on,

‘I believe the necessary processes concerning this incident have now
been completed by the College in line with regulatory requirements. You
have already confirmed that no other person has had access or seen the
information provided but | request you now destroy all the data relating
to your SAR request sent you on 12th November by Barbara Owen. The
same documentation will be sent to you on Monday 23rd November
2020 in order that you have full access to the data. Please confirm that
this has been undertaken. | note your comments about the software
available for redaction purposes.”

Mrs Jovcic-Sas agrees that the request in that email for the data sent to

her to be destroyed was clear (oral evidence).

4.35.

Mrs Penrose also addresses the reference to management errors being

swept under the carpet. She says she takes seriously the issues raised: the
anxiety expressed, the suggestion that there will be reprisals for identifying
the complaints more clearly, the claimant’s reference to being isolated and
experiencing a lack of support and her reference to intimidation. Mrs Penrose
asks for fuller information so that an investigation can be conducted,

4.36.
4.37.

“‘Reprisals are not acceptable and against the ethos and values of the
college. If you have evidence of this you need to advise us of it formally,
in order that due diligence through process can be undertaken.”
(108/115)

She declined a proposal for an informal discussion at this stage (109).
Ms Penrose took action to address the breach reported, including a

review of redaction practices, stopping the use of a permanent marker,
implementing instead Microsoft Word redaction tools, restricting redaction to
trained staff members and reviewing College processes.

4.38.

The Data Protection Officer was imminently leaving on health grounds,

hence retaining control of the issue herself. Mrs Penrose acted in that role
between 19 November and 31 December 2020.

4.39.

It was put to Mrs Jovcic-Sas in the course of the hearing that Mrs

Penrose had addressed all the other matters raised in her earlier e-mail and
that the response to her comments were measured, sensitive and very
appropriate. Her response was, “On this subject, yes”.

Question “So nothing here you take offence to”
Answer: “‘No”

12
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4.1.Mrs Penrose asked Mrs Jovcic-Sas to consent to the e-mails marked “Private
and Confidential” to be shared so that an investigation could be undertaken.
Mrs Jovcic-Sas did not give that consent. She explained this during the
hearing as follows,

“People off sick are erratic. If a principal writes, | answer but | answered
some, | did not answer the others. When you are off sick with stress and
anxiety, you are not always remembering things, you are not always fully
compos mentis, that is part of being off sick with stress and anxiety. “

4.2.In her email of 24th November 2020, Mrs Jovcic-Sas opened her response
with,

“Thank you for your detailed response, Laurel. | will read it carefully over
the next few days and reply to each of your points separately.”

4.3.Mrs Jovcic-Sas quoted in full in that email the paragraph above in which she
is asked to delete the documents that had been sent to her with her SAR
request.

4.4.She agreed in her oral evidence that she had read the request for the data
in her hands to be destroyed.

4.5.She did not in her response of 24 November confirm that she had “destroyed
all the data relating to her SAR request’. Instead, she asked for more
information before considering the matter closed, and as to whether she
should be alerting the ICO office, in case the College hadn’t. She said,

‘I think | deserve an explanation of exactly what “the necessary
processes concerning this incident, have now been completed by the
College in line with regulatory requirements” actually means, including if
there were any lessons learnt and if any changes were made to any
College processes relating to this incident.”

4.6. She asked about the training given regarding data protection and whether
past incidents had been reviewed to prevent repetition. She said she was
relying on information from the ICOs website and that “| hope you are doing
the same and are complying”, giving the link (106/113).

4.7. In a further, detailed email on 26 November, Mrs Jovcic-Sas addressed the
presentation of text to staff by avoiding justified paragraphs for ease of
reading. She also raised the use of private information by the College and
the limits on its circulation. That was because the template letter used stated
that the College does “not transfer [your] information outside Europe”. That,
she said, is a clear statement that her personal data might be transferred or
processed anywhere in Europe including to or in countries that are not part
of the EU or EEA. There are countries in Europe that are not subject to GDPR
data protection law; for example, Albania, Serbia, Turkey, North Macedonia,
perhaps even Russia. The statement that the College does not transfer

13
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information outside Europe was therefore not simply misleading, but
potentially unlawful.

4.8.She raised other issues and commented that she did not think the covering
letter for SAR disclosure was GDPR compliant and raised the possibility of
alerting the Information Commissioner’s Office as a possible GDPR failing
(111/118).

4.9.She complained that the invitation in the letter in response to her SAR
request to ask for an internal review should not mean that she has to justify
her request for a review in such length and detail. She said that,

“Pushing back on my original email as you have, and not being willing to
discuss it informally, appears to me as an attempt to discourage my
attempts at whistleblowing.

It fits a pattern of behaviour where the College appears to make more
effort to sweep problems under the carpet rather than learn from them,
in an open and respectful way.

Nobody is perfect, but it helps if you can demonstrate a willingness to
improve. Sadly lacking at Bath College in my experience.”

4.10. Mrs Jovcic-Sas did not provide the information that Ms Penrose had
requested as necessary so that her concerns could be fully investigated.
4.11. Mrs Penrose wrote a detailed response on 27 November 2020,
addressing the points raised, item by item, acknowledging points well-made
and that pointed to the merits of improving the accuracy and readability of
communications, pointing out the meaning of some of the wording, such as
“copyright”. She agreed to a formal review and itemised the scope for it on

the lines that Mrs Jovcic-Sas was requesting, asking for her confirmation.

4.12. She again asked that Mrs Jovcic-Sas authorise the use of previous
correspondence currently marked Private and Confidential for the review.

4.13. Mrs Penrose required Mrs Jovcic-Sas to confirm that the data previously
sent to her on 12 November had been destroyed, with confirmation by return.
This was her third request. She prompted the use of a data breach report
form, attaching the policy and form (115/123).

4.14. Mrs Penrose was writing while Mrs Jovcic-Sas was away from work,
sick, with stress and anxiety. She explains that she had embarked on the
detailed correspondence on the basis that since Mrs Jovcic-Sas was raising
matters with her while off sick, it had some urgency. She was seeking to
conduct a process that was clear and overt, one that Mrs Jovcic-Sas could
feel was a robust and comprehensive undertaking.

4.15. On 27 November, another member of staff, Charlotte Long, sent a further
copy of the documents sent as the response to the SAR on 12 November
and asked Mrs Jovcic-Sas to destroy the documents she already had. (We
have not seen those but by implication — including from the fact that Mrs

14
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Jovcic-Sas has not complained of a further data breach at this time — they
were properly redacted.)

Safeguarding referral November 2020

4.16. On 27th November 2020, Mrs Jovcic-Sas completed a safeguarding
referral for South Gloucestershire council in respect of a diabetic student at
Bath FE college, focusing on the use of a sensory room, isolating her for
unrecorded periods of time (437/445). She had personally witnessed it on at
least eight occasions and the first was in February 2020. Her report
suggested that,

‘In my view, the College needs to have their safeguarding systems,
procedures and working practises independently inspected and possibly
improved.”

She said that the College appeared not to be providing appropriate level
of educational needs to the students.” (120/127)

4.17. This is the third public interest disclosure that Mrs Jovcic-Sas relies on.

4.18. She said in that referral that she had reported her concerns in October
2020 to someone at the College and was told it would be referred to the
College’s safeguarding lead. She was not satisfied that had happened
(117/126). (In May 2021, in her appeal against dismissal, Mrs Jovcic-Sas
said she had raised that safeguarding concern with Barbara on 13 October
and the same report is made in the document of October 2022, but we have
not seen the report itself (517/524; 51/60).

4.19. Also on 27 November 2020, Mrs Jovcic-Sas responded to Laurel
Penrose and Charlotte in relation to the destruction of the documents she
had received, saying,

“I will destroy the original faulty documents after:

1. I've sent them to the Information Commissioner’s office for them
to assess what you should be doing about this particular data
breach that | first alerted you to.

2. The College has provided me with the information | requested
describing more detail about how you've dealt with the issue so
far

| have been seeking reassurance that you have dealt with this matter
properly which you seem reluctant to provide.

Therefore you leave me no choice other than to report this to the ICO,
as a “whistleblower ”. Let's see what they say about it” (123/130)
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4.20. On 30th November Mrs Penrose again wrote to Mrs Jovcic-Sas saying
that she had on four previous occasions now being asked to destroy the
original data sent on the 12th November 2020. Mrs Penrose goes on,

“Having spoken to the ICO office, they have confirmed that the original
data breach documentation has to be destroyed immediately and is not
conditional on the actions outlined below in your e-mail. Under s170 of
the Data Protection Act, it is a criminal offence to retain unauthorised
data. The holding on to this data, by yourself would fall into this
classification. This has been confirmed by the ICO office.”

4.21. She was reporting the advice she had been given.

4.22. She goes on to ask again that Mrs Jovcic-Sas confirm that the original
data documentation set has been destroyed (122, 123/130). The ICO had
advised that the original data set did not need to be retained in order to deal
with a breach (oral evidence). Mrs Penrose was following the advice given
by the ICO, and it reflected her understanding in respect of the unauthorised
retention of confidential data.

4.23. Mrs Penrose explained in her oral evidence that she had a sense of
gathering urgency,

“| felt we needed to maintain a pace in order that we could conclude this
and therefore if there was a shorter time frame, there was less possibility
of unauthorised data being circulated.”

4.24. That is why she telephoned the ICO rather than enter into
correspondence.
4.25. Mrs Jovcic-Sas did not respond. She says now,

“I probably did not respond because | probably wanted to figure out what
this criminal offence was. Probably. | don't know.”

Question
“So instead of taking the request of your employer four or five times you
want to figure out the criminal ramifications?”

Answer
“Possibly | wanted to understand the whole thing”

4.26. She accepted in oral evidence that the correspondence from Laurel

Penrose was reasonable and appropriate.

December 2020
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4.27. On4 December, Mrs Penrose consulted the ICO for a second time. She
was advised that there were two courses of action open to her. The matter
could be referred officially to the ICO or she could instruct solicitors to write
a formal legal letter to repeat the instruction that the data be destroyed. That
would give Mrs Jovcic-Sas a further opportunity to address the concern.

4.28. Mrs Penrose arranged for solicitors to be instructed through HR and on
4 December 2020 the firm of Shakespeare Martineau wrote to the claimant,

“We are instructed by our client, Bath College, concerning your
unauthorised and unlawful processing of personal data relating to third
parties, which was provided to you inadvertently by our client in response
to your data subject access request (DSAR).

The law is quite clear you are retaining personal data without our client’s
consent, conduct that amounts to a criminal offence under the Data
Protection Act 2018 s170. Further, there are no reasonable grounds on
which you could contend that you had our client’s consent to retain the
personal data in question - the documents were redacted by our client
with the intention of removing the potential for identification of third
parties; our client has instructed you no fewer than five times to destroy
the original documentation and to confirm that you have done so
accordingly.

This letter is intended as a final instruction to you to destroy the
documentation immediately and to confirm by email to our client’s
Lauren Penrose (at email address) that you have done so by 9.00 am
on Monday 7 December 2020.” (143)

4.29. Mrs Jovcic-Sas did not delete or destroy the documents but at some
point put them in a sub- folder in her inbox.

4.30. She agrees that she had also printed copies off, which is how she knew
that the redaction was ineffective — she held the paper copy up to the light.
She does not know what happened to the paper copy (oral evidence).

4.31. Mrs Jovcic-Sas did not reply to this letter.

4.32. On 14 December, Mrs Jovcic-Sas was advised by her own solicitor that
she should delete the personal data and confirm that that was going to be
done, unless she was going to raise a formal complaint or grievance about
the breach (450/458).

4.33. Mrs Penrose waited until 11 December, allowing time for compliance,
before reporting the issue to the ICO. The data breach report required by the
ICO was sent on 18 December 2020. It was registered with the ICO as a
reportable disclosure of retaining personal data without consent.

4.34. Mrs Penrose also wrote to Mrs Jovcic-Sas on 18 December, explaining
steps taken in response to the concerns raised by Mrs Jovcic-Sas. The
College had changed their approach to the redaction of documents, in
accordance with Mrs Jovcic-Sas’ suggestions. Mrs Penrose explained the
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training given in relation to GDPR, according to the level of expertise required
and the use of expert advice when necessary.

4.35.

Mrs Penrose summarised and clarified the outstanding issues. She

renewed her earlier requests for information, and the reasons for them. She
said that she would consider the matter closed if she did not hear from Mrs
Jovcic-Sas by 21 December 2020 (151/158). That was because she had
been asking for information to enable matters to be taken forward, but no
further information had been provided even in respect of serious allegations
— that is, of potentially unlawful statements, fundamental errors, fear of
reprisal and of being isolated and intimidated.

4.36.

4.37.

Mrs Penrose adds,

“‘On the 20th November, 26th November, 27th November and 30th
November 2020, | requested that you confirm that the original data
documents had been destroyed. Additional requests (Charlotte Long e-
mail 27th November, letter via e-mail, Shakespeare Martineau 4th
December), to destroy the original redacted materials have been sent.
To date no confirmation of the documents being destroyed has been
received (152/ 159).

“‘Having spoken to the ICO, we have followed their guidance and have
now formally registered this incident with them. Identifying the above
issue as being the determinant of the non- reportable incident, (using
their checklist) to becoming the reason for this now being classified as a
reportable disclosure. Therefore, this issue is now with the ICO to take
appropriate regulatory action in accordance with the Data Protection Act
2018 (ss-142 — 181), concerning the retaining of personal data without
consent.”

Mrs Jovcic-Sas agrees that the emails from Mrs Penrose were civil. She

agrees that this letter was written a month after her report of inadequate
redaction and that she had not complied with the instruction to destroy the
data sent to her (oral evidence).

4.38.

Mrs Penrose reports that she was not upset or troubled by the report of

the mistake in redaction.

“We are always open and learn from mistakes, | was pleased to get her
report. | would say the request to destroy the data set requiring 5
requests and one from lawyer and again on 18 December ...and rather
than destroying it having been sent another data set, not informing us
that she had destroyed it aggravated the situation. And the original data
breach was a non-reportable breach, by not responding it became a
reportable data breach where we had to report it to the ICO so it
aggravated the situation. The data set sent on 12 November had not
been destroyed.” (oral evidence)
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4.39. Mrs Penrose was not Mrs Jovcic-Sas’ line manager. She was involved
with this correspondence and in particular the data breach.

4.40. She tells us that she was not concerned with or consulted over the
decision to institute an investigation with the potential for a disciplinary
procedure. We accept that, as explained below.

4.41. She denies that the investigation was started for any reason except the
refusal to delete the unauthorised data:

“The data breach - we welcomed any information concerning the data
breach so we could act and improve, the problem was the 5 requests
and the lawyer, and by 18 December, the request to destroy the data
was not done and that led to the disciplinary. It was nothing to do the
data breach, it was a reasonable request from myself.

....The ratcheting up of the concern was that Mrs Jovcic-Sas had access
to unauthorised data. She was requested to destroy that data and had
not done so. Because of that | had to go to the ICO and ask for the next
step.” (oral evidence)

4.42. She was asked why she did not instruct someone in IT to go into Mrs
Jovcic-Sas’ email account, to delete the data set, given that Mrs Jovcic-Sas
was off sick with stress and anxiety. Her response was that,

“The ICO recommend that the person who has the unauthorised data
should confirm it has been destroyed and there was a strong possibility
that there was a paper copy as well so it was to cover all bases.”

4.43. Mrs Jovcic-Sas returned to work on 11 December 2020 for that day
only. She attended a Christmas gathering briefly that day.

January 2021

444, Mrs Jovcic-Sas was due back at work in January 2021. She had been
absent for 37 days. She does not work on Mondays, so her first day was
Tuesday, 5 January (157/164) . She completed a return to work form, which
included a “No” in relation to whether she was still experiencing symptoms
and a “Yes” in a reply to a question as to whether adjustments were needed
or issues to be addressed. The reference to adjustments/issues was not
followed up.

4.45. On 6 January, Mrs Jovcic-Sas received a letter from Mrs Smith, HR,
notifying her of an investigation into,

“Incidents you are alleged to be involved in, namely,

1) An issue concerning GDPR
2) An instruction given to you by a manager.” (159)
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4.46. There were to be two investigators, one assisting. Mrs Smith’s evidence
is that the decision to commence an investigation under the Disciplinary
procedure was one made by her in conjunction with her manager without
reference to any line manager. That was not challenged by Mrs Jovcic-Sas’
representative who conducted his cross-examination on the basis that Mrs
Smith and the HR Director, Clair Beaty-Pownall164 had made that
decision.

4.47. Mrs Jovcic-Sas responded on 7 January to say that this was the last
thing she had expected, having been on long-term sick due to stress and
anxiety at work, and asking a series of questions. Those included about the
training of the investigator, for copies of all communications about her
personally, internal or with or to third parties, from 1 November 2020, for a
copy of the informal fact-finding exercise that is expected before a decision
is made to undertake an investigation, and for confirmation that Mrs Penrose
was the individual initiating this disciplinary process (164/171).

4.48. She said,

“It is my assumption that Laurel Penrose is behind this. If that is correct
| feel obliged to inform you, confidentially, that | am considering a
complaint against Laurel under the College’s dignity at work policy. To
me, her actions to date have been intimidatory, unreasonable and over-
aggressive - particularly to someone with a fragile state of mind.”

4.49. On 8 January, Mrs Jovcic-Sas emailed Mrs Penrose, in response to the
email of 18 December, which she had read on her first day back at work, 5
January. She said,

“Personally, | have found your general approach over-aggressive and
demanding, often emailing for reply when you knew that | was either off
sick (due to work-related stress) or enjoying a Christmas break.

| believe your entire approach has been disproportionate and
unreasonable. The escalation into conflict and threats — as evidenced by
the solicitor’'s email just before Christmas and, this week, starting formal
disciplinary action against me — are the latest manifestations of your
intimidatory tactics.

There is evidence of bullying and harassment that | would like to you
stop please.”

4.50. She goes on to say,
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“For the record, all documents that were first emailed to me ... the ones
containing a third party’s personal details, were deleted last year,
following advice | received from the ICO” (230/237)

4.51. She had not said that earlier.
4.52. On 15 January, Mrs Jovcic-Sas again asserted in an email to Mrs Smith,
and the two investigators, that

“I've now spoken to ACAS and my solicitor and we all agree that, on the
balance of probabilities, Laurel Penrose is the person behind your
threatened action.

4.53. She was demanding to know who instigated the disciplinary investigation
(this “vindictive disciplinary investigation”) (173).

4.54. On 26 January 2021, the ICO wrote back to the Data Protection Officer
with regards to the personal data breach report made by Mrs Penrose on 11
December. No further action was required. It was recommended that the
College consider further training with regard to redaction and also,

“Taking proportionate action to ensure that the personal data disclosed
to an unauthorised recipient has been fully recovered. If necessary, you
may wish to engage legal assistance to ensure the return or permanent,
secure deletion of any personal data sent in error. Continuing to hold or
refusing to return personal data without the data controllers permission
may constitute a criminal offence under section 170 of the Data
Protection Act 2018. You should also consider obtaining written
confirmation from the recipient, where possible, that they hold no copies
of the data, nor will they share or disseminate this in any way”. (174/181)

February 2021

4.55. On 3 February 2021, the principal social worker for safeguarding and
quality assurance at Bath and North-East Somerset (“BANES”) wrote to Mrs
Jovcic-Sas in relation to safeguarding report she had made and a report that
a data breach had arisen in connection with that, whereby Mrs Jovcic-Sas’
first name and her partner's had potentially been disclosed as whistle-
blowers to the parents of the service user (175/182). That email continued
that, “in subsequent conversations no information regarding your identity
was shared with the parents or the College.”

4.56. The question that arises from that is how her partner’'s name, Peter,
came to be associated by BANES with the safeguarding concern raised. He
was not entitled to confidential information about College students.

4.57. Her explanation as to her husband’s involvement is that her husband
Peter had made an initial inquiry to check that her name would not be
mentioned if she made a whistle-blowing report. That does not explain how
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his name came to be linked to the report about a particular student or either
name given to the College. She agrees that it would be a disciplinary matter
if Peter had been given information about a student.

Investigation Interview

4.58. On 8 February, Mrs Jovcic-Sas was interviewed remotely in the context
of the investigation being carried out. At her request, the interview was
recorded. The interview was confidential, because of the potential scope of
the discussion (176/183).

459. The College had learned that the safeguarding referral had been
recorded as made by Anne Marie and Peter. Peter was agreed to be Anne
Marie’s husband. The College had concerns about confidential information
having been shared with him, if he had joined in a safeguarding referral.

4.60. Mrs Jovcic-Sas confirmed that Peter was her husband. She was asked
as to why the local authority would have recorded Peter as the person that
made the referral about a College student. Her answer was simply, “l am not
going to comment on that” and then suggested they ask Peter direct
(192/199). She did not give the explanation she now gives that Peter had
simply been asking whether she could remain anonymous in making this
safeguarding report.

4.61. This safeguarding referral has been identified as the referral made by
Mrs Jovcic-Sas in November to South Gloucestershire.

4.62. Mrs Jovcic-Sas denied that she had suffered any detriment at the hands
of her employer as a result of making this report and showed surprise at the
suggestion (oral evidence).

4.63. The interview began at 3.00. The transcript shows a break at 3.35 with
the meeting to resume at 3.55. The recording apparently continued. Shortly
before the interviewers rejoined, Mrs Jovcic-Sas is noted as saying,

“Thanks. It's now 52. I'm the only one in the meeting. What do | do?”
Speaker 5

“What time did they say?”

Mrs Jovcic-Sas

w50

Speaker 5

“Pardon?”

Mrs Jovcic-Sas
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15.50. 53 now. Just don’t say anything.”
At that point the investigating officers rejoin.

4.64. The interviewers had a concern, based on a male voice on the recording
that Mrs Jovcic-Sas was not alone during this interview, which was
conducted remotely. Mrs Jovcic-Sas said he had been passing through.

4.65. Inthe course of the interview, Mrs Jovcic-Sas confirmed her report of the
8th of January that she had deleted the documents,

‘I never saved it in the first place. So on that same day, | rang the ICO and
| took their advice and deleted them. | never saved them in the first place.
So it's deleted, it's done” (186/193)

4.66. She was asked when that was done,
“| cannot confirm what date it was done. It was done back in November.”

4.67. That echoes her account on 8 January.

4.68. She did not say that she had not understood the request to delete the
documents or data set or that she had forgotten that she had moved it to a
sub folder on her inbox.

4.69. She confirmed that the ICO had told her to “just delete it” (205/212).

ICO report February 2021

4.70. On the 10" of February 2021 Mrs Jovcic-Sas made a report to the
Information Commissioner in respect of the failure to redact confidential
information (209/216) that she had reported to the College on 17 November.
This is the fourth protected disclosure on which she relies.

4.71. She wrote this,

“I was surprised by the somewhat indignant tone of Laurel Penrose who
kept challenging me for more information, refused to tell me how they
were dealing with the potential breach and started demanding that |
immediately delete the dodgy document and let her know that | had done

SO

4.72. Inher oral evidence she confirmed that she knew precisely what she had
been asked to do and that is corroborated by this email: she was to delete
the document with faulty redaction and confirm that it had been destroyed.

4.73. She goes on in the email of 10 February,

“The “offending” badly redacted document Bath College emailed me was
sent back to them a few days after | received it. | didn’t save the
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document to my computer, transfer it, print it or share it with anybody. |
did not ask them to send me something they shouldn’t have and | began
to resent being accused of breaching GDPR law myself by not
destroying the document and informing the principal accordingly.” (209 /
216).

4.74. This is the only account in which Mrs Jovcic-Sas says that she returned
the documents to Bath College. It is not what she said during the
investigation interview (see para 1.98 above).

4.75. Mrs Jovcic-Sas told the tribunal that she did print the document, contrary
to her account to the ICO (oral evidence).

4.76. Sheincluded in the email a complaint that she had been refused a copy
of the management investigation guidelines, which she had been requesting
for some six weeks (211/218).

4.77. That email was not copied to anyone at Bath College, according to the
copies produced.

4.78. Onoraround 11 February, staff were sent an email with regard to social
care worker vaccination pursuant to national guidelines (212/219). On 12
and 18 February, Mrs Jovcic-Sas made complaints about the vaccination of
staff in particular the inappropriate criteria to prioritise others (including those
younger and fitter than herself) for vaccination (285/292).

4.79. On 14 February, Mrs Jovcic-Sas made a complaint to the Chair of
Corporation, Bath College, about the Head of Governance and Mrs Penrose.
In outline, the Head of Governance had not been clear about how to raise a
grievance against Mrs Penrose, and Mrs Penrose had failed in her duty to
apply GDPR principles (216/222). Her complaint against Mrs Penrose
related to the failure to conduct an internal review of the handling of the SAR
request which Mrs Jovcic-Sas had requested in her email of 17 November
2020 — the email in which she had identified the redaction error.

4.80. On 17 February 2021, Investigator Kate Hobbs asked the Head of ICT
& Learning Resources to check Mrs Jovcic-Sas’ outlook records.

4.81. He reported back the same day,

“The following emails are in a subfolder in Anne Marie’s mailbox and
have not been deleted. ...the emails were cross-referenced and
confirmed to be the original data sets.” (320/327)

4.82. Those emails are the documents she had been asked to delete.
4.83. In her oral evidence about her email to the ICO of 10 February, Mrs
Jovcic-Sas said she did not save the document to her computer:

“I have written, it says that | did not save the document to my computer.
| did not. | did not save it to my system. That email, is the property of
Bath College, and Bath College is the data controller, and therefore |
cannot manipulate something that is not on my system and this is, as |
said yesterday, a tool of work accessible for me doing my job and the
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ownership of Bath College. | did not save it to my computer, so it was
not on my system, and what Bath College then does with their
information is for Bath College to deal with.” (oral evidence)

4.84. It was put to her that that was a misleading answer. She had in fact
transferred the data to a subfile on the inbox. Her answer remained,

“The file exists on Bath College’s system, so | did not transfer it
anywhere, | put it there where it belongs, on the Bath College’s system.”

‘I have explained several times that | put it in a subfolder on the college’s
system and that | had forgotten about it.”

4.85. While acknowledging that the badly redacted documents were saved in
her outlook account in a subfolder of the inbox, Mrs Jovcic-Sas repeatedly
asserted in her oral evidence that she had not understood what she was
being asked to do. There was no clarity in the instruction she had been given.
She said, for example,

‘I was asked to destroy data, then | was asked to delete emails, | was
asked about data sets, | was asked about destroying documents. Data
sets are the college’s property. | understood the things | needed to
destroy were on my computer and there was nothing on my computer.
.... And if | was to destroy a data set, | would not know how to go about
it.”

“The instruction came in various forms which was really distracting
because in the sequence of emails and investigation | have been
instructed to destroy a data set, to delete data, to destroy documents, so
the instruction in the sequence of events were misleading then obviously
as | say, | have been also looking at the fact that it is the Respondent
who is the data controller ...... in the course of the whole issue | wasn’t
quite sure what | was instructed to do and as time was passing by and
because of my stress | parked it somewhere in the inbox and then | forgot
about it.”

4.86. These are not problems that she raised at the time. On the contrary, her
emails confirm that she understood the instruction given. She had not
reported that she had stored the documents in a subfolder of her inbox, and
had twice said she had destroyed them.

March 2021

4.87. The investigation report was finalised on 5 March (297/305). In its
conclusion it sets out that,
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“There is evidence that AMJS (“Anne-Marie Jovcic-Sas”) has falsely
informed the College the data set (emails one and two) had been
deleted, both verbally in her interview on the 8th February 2021 and in
writing to Laurel Penrose on 8 January 2021.

There is evidence that despite numerous formal requests to delete the
data set, this still had not been actioned on 17 February 2121.

There is evidence that AMJS did not make a formal safeguarding
referral for AD, in line with College procedure, and therefore failed to
comply with College safeguarding policy and practise.

There is evidence that P (“Peter’) was named on the safeguarding
referral and the balance of probability concludes AMJS was likely to
have shared information with P therefore breaching confidentiality.
Alleged further data breach by AMJS who confirmed she was alone at
the start of the investigation meeting on 8 February 2021, but can be
heard on the recording of the meeting telling someone to sit down and
be quiet”

4.88. Formal disciplinary action was recommended, socially distanced and
face to face, to avoid privacy issues.
4.89. It was also recommended that,

“‘As the data set has not been deleted, the matter requires immediate
referral to the Data Protection Officer for urgent liaison with the 1CO.”
(302/309)

4.90. On 9 March, Mrs Jovcic-Sas through her representative pursued her
complaint in respect of vaccination requesting copies of the JCVI (“Joint
Committee on Vaccination and Immunisation”) guidance and the “full text of
emails sent (or received) from Bath College with regard to this matter” and
correcting the spelling of “saliva”,

“Mis-spelling “saliva” is unprofessional and, quite frankly, does not give
the right impression of an organisation in terms of serious public health
credibility.” (274/281)

4.91. By a letter dated 11 March from Melanie Smith, Mrs Jovcic-Sas was
invited to attend a disciplinary hearing on Tuesday 23 March. That was
issued in hard copy with the related documents. It set out the charges

“ i) Failure to adhere to a reasonable instruction given to you by a
manager. The investigation concluded that you falsely informed the
College on two separate occasions (08/01/2021 and 08/02/2021) that
the information sent to you by Barbara Owen had been deleted. This
instruction was made by both the ICO and the Principal and Chief
Executive. The College has evidence that this data had not been
deleted as of 17/02/2021.
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i) Breach of confidentiality and/or GDPR as you identified your
husband ‘P’ (who is not an employee or a defined external partner of
the College) in a Safeguarding referral you made to BANES which
means, on the balance of probabilities, you discussed the learner’s
personal information with ‘P’. In addition, you failed to follow the
College safeguarding policy and practise with regards to this matter.

iii) Further breach of confidentiality and/or GDPR on 08/02/2021.
You confirmed that you were alone at the start of the investigation
meeting on 08/02/2021 ..... but you can clearly be heard on the
recording of the meeting telling someone in the room to sit down and
be quiet.”

4.92. The email sets out who the hearing panel will be, with Paul Fletton as
panel chair, when and where the hearing will take place, that it concerns a
disciplinary matter and potentially gross misconduct, the range of possible
outcomes, that she will have the opportunity to put forward everything that
she wishes to raise, that she has the right to be accompanied and the steps
she can take regarding documentation. She was told how to request
reasonable adjustments (272/279).

4.93. By a letter dated 11 March from the Deputy Principle, Jayne Davis, Mrs
Jovcic-Sas was suspended.

4.94. The letter explains that,

“This decision has been made following the conclusion of the disciplinary
investigation and pending the disciplinary hearing due to the seriousness
of the allegations made against you which potentially constitute gross
misconduct which could result in dismissal, should the allegations be
upheld. Given the seriousness and nature of the allegations, pending the
hearing, the College believes it is appropriate that you are suspended
without access to e-mail or the computer network.”

4.95. On 12 March in an e-mail to the ICO, Mrs Jovcic-Sas raised further
concerns regarding the respondent’s failure to properly redact documents to
prevent personal data being visible (210/217, 259/266)

4.96. This is the fifth protected disclosure on which she relies (issues 3.1.1.9).

4.97. She attached a number of documents which had been provided by the
College following a recent subject access request (210/217). Her main point
was that personal data that had apparently been redacted had not been. That
is because of a technical point: if the text from redacted PDF's is copied and
pasted into a new Word processing app, all the data is revealed including the
personal data earlier redacted (97).

4.98. She produces an original redacted account dated 16 November 2020,
which had been copied and pasted on 5 March 2021, in the process losing
the redaction: the resulting version disclosed all the names discussed in
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relation to a breakdown in trust and communication amongst other staff
members (97).

4.99. The College was not copied in to that report to the ICO. Mrs Penrose
tells us that she was unaware of it until she saw the Tribunal file. No report
to the College of the breach has been given or produced.

4.100. Mrs Jovcic-Sas had asked from the outset for a copy of the Management
Investigation Guidelines. Ms Smith had refused those in February. Mrs
Jovcic-Sas asked the ICO to assist her in obtaining a copy of it, saying she
had done everything reasonable to try to persuade the College to share it
with her (211/218).

4.101. On 13 March, a package was delivered from the College to Mrs Jovcic-
Sas at her home address. She assumed it contained the suspension letter
and disciplinary policy. She did not open it until 18 March 2021. It included
the invitation of 11 March to attend a disciplinary hearing on 23 March. She
felt it unfair to have such short notice, she doubted that her representative
would be able to attend, she needed time to prepare for “the most important
meeting of my career” and said that “you need to delay this meeting”. The
Respondent agreed to a postponement, the hearing now to take place on
Tuesday 30th March 2021.

4.102. On 15 March 2021, Mrs Jovcic-Sas made a further complaint to the ICO.
This is relied on as her sixth protected disclosure (issue 3.1.1.10).

4.103. Her earlier complaint of 12 March was repeated and she also pointed
out that the College website gave out of date information, wrongly identifying
their data protection officer, and that it did not include a proper privacy
statement about how personal data, including medical data would be
processed. Such data had been requested in respect of the Covid-19 risk
assessments. (The text of this comes from her witness statement (paras132
— 158) but this email is not amongst those grouped under the heading Email
to ICO February and March 2020 (meaning 2021). She gives no reference.
We conclude it is not in the bundle).

4.104. She says of this that she suffered detriment, in that,

“The Respondent did not acknowledge or correct the errors | flagged.
Their displeasure manifested itself in a covert campaign to isolate and
bully me with false and/or misleading accusations, ultimately resulting in
my dismissal.” (withess statement para 158).

4.105. On 27 March 2021, Mrs Jovcic-Sas wrote to the respondent’s Head of
Governance. She said she was raising “another serious whistle blowing
issue that probably ticks a few boxes when it comes to the Public Interest
Disclosure Act”. Her concerns were the potential risk to the health of students
and staff during scheduled exams held on the 4" and 5™ floors of the
Macaulay Building in Bath during the first two weeks of November 2020. She
raised the lack of Covid protections, power failures affecting the lighting and
the clock and concerns about asbestos. Asbestos had been discovered in
these areas and the college’s governing body had been informed on 5%
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October 2020 that this part of the building “would be closed shortly” because
of the known presence of asbestos — yet the Respondent “did not inform any
of its staff, students or their parents of the potential risk to them before these
two floors were used.” (344/351).

4.106. This is a further protected disclosure relied on by the Claimant,
introduced by an amendment for which she applied on 19 May and which she
was given permission to rely on at the start of the hearing on 30 March; time
limits were, as with all protected disclosures claims relied on, to be dealt with
when the merits of the claims made were considered.

4.107. The email was initially sent to the wrong address. Mrs Jovcic-Sas sent it
to the right address on the 2nd of April 2021. It was received after her dismissal
(344/351).

4.108. On 28 March 2021, Mrs Jovcic-Sas emailed her local NHS Trust. She
relies on this as a further protected disclosure (issues, 3.1.1.13). The issue
was with a form used by Bath College and the RUH or perhaps supplied by
the RUH to the College, either for use by the recruitment team or as an
occupational health referral. The information given appears to be an incorrect
reference to the Data Protection Act 2012 although the original is not included.

4.109. The same complaint was made to her employer on the same date and
is relied on as a further protected disclosure (issues, 3.1.1.14). Mrs Jovcic-
Sas says that this was sent to Paul Fletton. No copy of the email is provided
for the Tribunal. It was not mentioned during the disciplinary hearing. Mr
Fletton was not asked about it in the course of the Tribunal hearing.

4.110. Mr Fletton had been appointed to chair the disciplinary panel. Mrs
Jovcic-Sas had concerns about his independence, which she mentions in her
witness statement (256). She explains there that it added to an anxiety attack
that meant she could not attend the disciplinary hearing. She does not say in
terms what her concerns were, but he was the data controller and many of her
comments relate to data management, including the two reports relied on as
protected disclosures on 28 March 2021.

Disciplinary Hearing

4.111.  The Disciplinary hearing took place on 30 March. Mrs Jovcic-Sas did not
attend. She emailed. She gave two reasons for her non-attendance (670, 1
sb). She said she had not had sufficient time to prepare a response to the
allegations and her union representative had annual leave commitments. She
also said that the “whole affair was making her ill because of the increased
stress and anxiety caused by yet more intimidation at work, dreaded having
to attend for fear of an anxiety attack and having had a terrible night’s sleep,
for the sake of her own mental health, was having a complete 24 hour break
from work. She would see her GP and was effectively off sick.

4.112. She did not ask for a postponement.

4.113. Mrs Jovcic-Sas did not raise a concern here about the independence of
Mr Fletton or his ability to be unbiased in his assessment.
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4.114. She informed HR on the following morning that she was off sick due to
the stress.

4.115. The hearing proceeded in her absence. There were two panel members.
Mr Fletton was chairing it. He was told about the email from the Claimant.
Her union representative was contacted. Mr Fletton understood that he had
been notified of the hearing date and was available to attend. He had no
instructions to represent Mrs Jovcic-Sas in her absence. He did not attend.

4.116. Mrs Jovcic-Sas was dismissed by letter issued by email on 1 April.
(359/366).

4.117. The reasons given for dismissal were:

that she had failed to adhere to a reasonable instruction given by a
manager. She had falsely informed the College on two separate
occasions (8 January 2021 and 8 February 2021) that the information
sent to her had been deleted. The instruction had been given by both
the ICO and the Principal and Chief Executive of the college. The
evidence was that the data had not been deleted as of the 17
February 2021.

Breach of confidentiality and /or GDPR in that she identified her
husband “P” (neither an employee or external partner of the College)
in a safeguarding referral and that means she probably discussed
confidential information with her husband Peter. In addition she failed
to follow the College safeguarding policy and practice.

A further breach of confidentiality and/or GDPR on 8 February 2021
when in spite of confirming that she was alone at the start of the
investigation meeting she can be heard on the recording telling
someone in the room not to say anything.

4.118. Reasons are then given.

4.119. In relation to the poorly redacted documents, she had failed to obey the
management instruction to delete them, disregarded an instruction to delete
them and then lied about what she had done.

4.120. Witness evidence showed that she and her husband had jointly made a
safeguarding referral to B&NES in respect of a student.

“It is inconceivable that this would have been done without you having
shared confidential details of the student with Peter Sas, and your view
of the reasons why you felt this referral was necessary.

During the investigation meeting you did not provide any reason why you
included Peter Sas on the referral and offered no mitigating
circumstances. You also showed no appreciation as to why this would
constitute an extremely serious breach of confidentiality” (359/367).
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The College policy required as a first action that the College

safeguarding team is contacted and a referral form submitted. She had not
done that:

4.122.

“You did not carry out this critical first step, which could have exposed
the student to risk. This is despite being up to date with the required
training and working in an area where our most vulnerable students are.”

As to the allegation of an undeclared person in the investigation meeting,

whose presence was not authorised, that allegation was upheld. The panel
had reviewed the documentary evidence and viewed part of the recording of
the investigation meeting.

4.123.

4.124.

“When a voice was heard early in the meeting you were challenged and
initially denied that anyone was present. However, you quickly
reconsidered that and said it was Peter Sas “passing through”....

Significant doubt is cast on your claim that Peter says was just “passing
through” when, returning to the adjourned meeting earlier, you can be
heard speaking to someone out of camera shot asking them a) what you
should do and b) not to say anything. The nature of the conversation
made it clear to me that there was a continued presence of an
undeclared third party in the meeting....

Given the nature of the meeting and knowing that it would touch on
sensitive safeguarding matters, such a breach of confidentiality is of
serious concern.”

The finding was of gross misconduct on the basis of all three allegations.

“The College has to be able to trust its staff to comply with its policies to
safeguard its students and treat the information it holds in respect of
them confidentially. Its policy seek to ensure legal and regulatory
compliance and protect vulnerable individuals from having their
confidential details being discussed with people external to the
organisation, unless there is a formal arrangement in place.”

The panel found a continued willingness to wilfully mislead the college;

that highly confidential information had been shared wrongfully; that there
was no recognition of wrongdoing and no mitigation offered. Instead a
confrontational stance had been taken. There was no evidence to suggest
that if a sanction short of dismissal was imposed that she would not breach
confidentiality/GDPR again in future.
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4.1.0n 14 April 2022, in an email to Mrs Jovcic-Sas, the ICO accepted that it

was i
data

ncorrect to advise that it was a criminal offence to retain confidential
that is received accidentally. It may be, but it is not for the ICO to

determine whether the retention of personal data without the consent of a

data

controller is a criminal offence or not. Their role was to advise

individuals of the relevant section of the Data Protect Act 2018 and make

them

aware that retention of documents could constitute a criminal offence.

(671 — 674 sb)

The appeal

4.2.She appealed dated 14 April 2021. She indicated that she proposed to
provide a detailed appeal case bundle. She did however give her “top 10
grounds for appeal”. They are as follows:

“I was not given a fair and reasonable opportunity to put my side of the
story.

Due process was not followed.

Mitigating factors were not properly taken into account.

new evidence is now available that could have altered the decision had
it been presented on time.

The penalty imposed is outside the band of reasonable responses.
The decision made was based on misleading evidence, some of which
was deliberately misleading.

The chair of the panel was biased in that he had a personal dislike of
me because | had questioned his capability in his data protection role
at work and reported to the ICO (as a whistleblower) information
governance errors he was responsible for. He should have stood down
as the chair of the disciplinary panel as he had a clear and personal
interest in dismissing me regardless of the principles of natural justice.
The investigating officers involved presented information in a
deliberately misleading manner, caused a personal data breach and
failed to gather all the relevant evidence available to provide a more
accurate view. They also refused to disclose, along with their HR
colleague and Paul Fletton, secret guidance for managers that they
used but did not share with me.

At the behest of Laurel Penrose and named others, a campaign to
victimise me was initiated and enacted because of the bad practises |
had exposed at work as a whistleblower under the public interest
disclosure act.

Reasonable adjustments were not made to grant me enough time to
research and prepare an effective defence (English is not my first
language), nor to help me deal with the high levels of stress and anxiety
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| have suffered through being bullied at work for well over a year.”
(375/382)

4.3.This was not presented as a comprehensive list.

4.4.The document does not engage with the reasons given by the disciplinary
panel for the dismissal.

4.5.Mrs Jovcic-Sas does not say that she was dismissed because she had made
protected disclosures (371 — 376).

4.6. A very substantial bulk of documents were ultimately provided for the appeal,
an initial bundle of 93 pages, and further bundles, ultimately some 240
pages.

4.7.Amongst the documents, Mrs Jovcic-Sas identifies her concerns about Mr
Fletton (584/591).

“...Paul also demonstrates his tendency to select information which he
then quotes out of context in order to make a point that he has already
pre- determined.

He is the individual who has refused my lawful requests for information
that | needed to strengthen my case against his thinly veiled prejudice.
He is the one who declared that my requests for personal information
were not relevant to my case. He was the one who wrote me a poorly
disguised ‘anonymous’ threatening letter making a range of malicious
falsehoods about my bona fide requests for personal data. He is the one
presiding over a data protection office that has consistently failed to
redact personal data from confidential information and has been
reported to the Information Commissioner's Office. He is the one who
misquotes correspondence with me in an attempt to show me in a bad
light when the shade should be cast on him.

The above is an outline of why | questioned Paul's impartiality when it
comes to chairing a disciplinary panel considering dismissing me. The
reasons for his potential bias against me are well documented and he
should have stood down as chair of this particular panel.

He has done his best to make sure that | did not have a fair opportunity
to counter the trumped up charges against me, with a mixture of
misinformation, obstruction and bias - victimisation on an epic scale”

4.8.This echoes points made the statement in support of her appeal at pages
514 — 522, where Mrs Jovcic-Sas reports Paul Fletton as unfairly denying
her documentation and responses to relevant SAR and Fol requests (521).
We have not been taken to documentation in support of those allegations.

4.9.The hearing took place on 3 June. Mrs Jovcic-Sas attended only to have a
written statement read and then left with her union representative. That was
at her election.

33



Case No: 1403002/2021

4.10. In giving the outcome, the panel summarise the grounds for appeal,
based on, “3 principal categories of grounds for appeal discussed with you
and Alan before you left the Hearing. These relate to,

1) The admission of new evidence

2) Any part of the disciplinary process was wrong; and

3) Consideration as to whether the disciplinary outcome was
proportionate.” (614/621)

4.11. The overall decision was upheld.

4.12. In relation to the first finding of the disciplinary panel in relation to the
failure to destroy the data sent to her the appeal panel upheld the disciplinary
panel's finding. They say this,

“A refusal to carry out the reasonable order of a manager is an example
of misconduct under the College’s disciplinary policy. However, we
consider your refusal in the circumstances to be very serious. You were
asked by the College, and informed that the ICO had also requested, for
the information to be deleted. This was requested on numerous
occasions. On two occasions you dishonestly informed the College that
this information had been deleted. Therefore not only did you not follow
the reasonable order of a manager full, but you were dishonest as to
whether you had done so. For us, this significantly increases the
seriousness of this offence, given that “making a false statement of any
kind” is a further example of misconduct under the College’s disciplinary
policy.”

4.13. The panel did not uphold the panel's finding in relation to Peter Jovcic-
Sas’ involvement in the safeguarding referral. They accepted that he made
the initial telephone call and concluded there was insufficient evidence that
Mrs Jovcic-Sas had discussed the student’s personal information with him.

4.14. They did find that she had failed to comply with the College’s
safeguarding policy and procedures by not having reported prior to October
2020 in spite of considering a student to be at risk on at least eight occasions
since February 2020. Breaking safeguarding rules is an example of gross
misconduct in the disciplinary policy. They confirm the finding of the
disciplinary panel.

4.15. The appeal panel did not uphold the allegation that Mr Jovcic-Sas had
sat in on the disciplinary hearing, finding that she had not been given an
adequate opportunity to explain her position in respect of his potential
involvement or presence in the investigation meeting before it appeared as
an allegation.

4.16. The gross misconduct dismissal was confirmed, therefore, on the basis
of Mrs Jovcic-Sas’ mishandling of the badly redacted documents, refusal to
delete and dishonesty over that refusal, and the failure to follow the College’s
safeguarding policy by reporting any concern to the Safeguarding Team.
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4.17. The panel confirm in the outcome letter their consideration of alternative
sanctions but conclude that given the seriousness of the findings, whereby
not reporting safeguarding concerns without delay, and repeated dishonesty
as to whether Mrs Jovcic-Sas had deleted the information as she had been
requested, dismissal was the appropriate sanction (616/623).

5. Law
Unfair Dismissal

5.1.By section 98(1) of the Employment Rights Act 1996 (“the ERA”), it is for the
employer to show -
“a)  the reason (or, if more than one, the principal reason) for the
dismissal, and
b) that it is either a reason falling within subsection (2) or some other
substantial reason of a kind such as to justify the dismissal of an
employee holding the position which the employee held.”

5.2. A reason falls within subsection (2) if it relates to the capability or qualifications
of the employee for performing work of the kind which he as employed by the
employer to do or which relates to the conduct of the employee. Misconduct
is therefore a potentially fair reason for dismissal, as is lack of capability for
the role.

5.3.By section 98(4),

“Where the employer has fulfilled the requirements of subsection (1), the
determination of the question whether the dismissal is fair or unfair
(having regard to the reason shown by the employer) —

a) depends on whether in the circumstances (including the size and
administrative resources of the employer's undertaking) the
employer acted reasonably or unreasonably in treating it as a
sufficient reason for dismissing the employee, and

b) shall be determined in accordance with equity and the substantial
merits of the case.”

5.4.First therefore the employer must establish the reason or principal reason for
the dismissal and that it is a potentially fair reason.

5.5. Then the Tribunal must be satisfied that the employer has acted reasonably
in treating the ground as a sufficient reason for dismissal. The Respondent
must show that it had a genuine belief that the employee is guilty of
misconduct, on reasonable grounds based on as much investigation as was
reasonable (British Home Stores v Burchell, [1980] ICR 303). The misconduct
must be shown to true in fact or believed to be true on reasonable grounds (W
Devis & Sons Ltd v Atkins [1977] AC 931, [1977] 3 All ER 40 HL) If there are
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no reasonable grounds for a belief relied on as an important part of the reason
for dismissal, the employer may be held not to have acted reasonably in all
the circumstances in relying on it (Smith v City of Glasgow District Council
[1987] IRLR 326, [1989] ICR 796, HL)

5.6. The question for the Tribunal is whether the employer has acted reasonably.
The Tribunal is not entitled to substitute its own view for that of the employer,
only to consider whether the employer’s actions fall within the band of
reasonable responses ; that is, whether the employer acted reasonably and
fairly in accepting the facts and beliefs that he did (Tayeh v Barchester
Healthcare Ltd [2013] EWCA Civ 29, [2013] IRLR 387, CA)

5.7.In a conduct case, the test expressed as “the range of reasonable responses”
applies both to the decision to dismiss and to the procedure by which that
decision is reached (J Sainsbury plc v Hitt [2001] ICR 111). An employer need
only adopt such procedural safeguards as a reasonable employer would
adopt.

5.8.When it comes to the credibility of witnesses, what matters is the employer’s
assessment of credibility and whether it is fair and reasonable, rather than that
of the Tribunal, at this stage of the proceedings.

5.9.The Tribunal is not bound to hold that any procedural failure by the employer
renders the dismissal unfair: it was one of the factors to be weighed up in
deciding whether or not the dismissal is reasonable within s 98(4). The weight
to be attached to such procedural failure should depend upon the
circumstances known to the employer at the time of dismissal, not on the
actual consequence of such failure.

5.10. In Polkey v AE Dayton Services Ltd [1988] ICR 142, the House of Lords
confirmed that the question for the tribunal was whether the employer acted
reasonably in the procedure adopted at the time.

5.11. In a suitable case, the employer may rely upon the breakdown in trust
and confidence as a substantial reason justifying the dismissal. Usually that
will apply where the breakdown arises out of the conduct of the employee.
The employee cannot be fairly dismissed on the basis of personality alone.
The Tribunal here may need to be prepared to consider the whole of the story,
in order to fairly assess whether the reason is substantial and whether
dismissal falls within s 98(4).

Protected Disclosure

5.12. The provisions relating to protected disclosure are set out at sections
43A to 43K of the Employment Rights Act 1996.
5.13. By section 43B,

‘“In this Part, a “qualifying disclosure” means any disclosure of
information which, in the reasonable belief of the worker making the
disclosure, is made in the public interest and tends to show one or more
of the following —

36



Case No: 1403002/2021

(b) That a person has failed, is failing or is likely to fail to comply with any
legal obligation to which he is subject... and

(d) That the health of safety of any individual has been, is being or is
likely to be endangered....”

5.14. By section 43C, a qualifying disclosure is made, where the worker makes
the disclosure to his employer.
5.15. A qualifying disclosure will have sufficient factual content and specificity

to be capable of pointing to one of the qualifying categories in section 43B
(Kilraine v Wandsworth LBC [2018] EWCA IRLR 846). The Tribunal must take
into account the context and background. There is no rigid distinction between
the provision of information on the one hand and the making of an allegation
on the other (Simpson v Cantor Fitzgerald Europe CA [2021] IRLR 238).

5.16. The tribunal also considered in Chesterton Global Ltd v Nurmohamed
[2017] EWCA Civ 979CA , considering the public interest requirement. There
are four factors to be taken into consideration: the numbers in the group whose
interests the disclosure served; the nature of the interests affected and the
extent to which they are affected by the wrongdoing disclosed; the nature of
the wrongdoing disclosed and the identity of the alleged wrongdoer.

5.17. Guidance is given from Blackbay Ventures Ltd (Chemistree) v Gahir
UKEAT/0449/12/J0OJ on the steps to be taken by the Tribunal.

1. Each disclosure should be identified by reference to date and
content.
2. The alleged failure or likely failure to comply with a legal

obligation, or matter giving rise to the health and safety of an individual
having been or likely to be endangered or as the case may be, should

be identified.

3. The basis upon which the disclosure is said to be protected and
qualifying should be addressed.

4. Each failure or likely failure should be separately identified.

5. Save in obvious cases if a breach of a legal obligation is asserted,
the source of the obligation should be identified

6. The Tribunal must then consider whether or not the Claimant had

the reasonable belief referred to in section 43B(1) and whether it was
made in the public interest.

5.18. By section 47B(1),
“A worker has the right not to be subjected to any detriment by any act, or any
deliberate failure to act, by the employer done on the ground that the worker

has made a protected disclosure.”

5.19. “Worker” has the extended meaning given by section 43K.
5.20. By section 47B(1A),

“A worker (“W) has the right not to be subjected to any detriment by any
act, or any deliberate failure to ack, done —
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(a) By another worker of W’s employer in the course of that other
worker’s employment, or

(b) By an agent of W’s employer on the ground that W has made a
protected disclosure.

5.21. In such a case, the detriment is treated as done by the employer (section
47B(1B).
5.22. Where the Tribunal finds a protected disclosure and detriment, the

question is whether or not the detriment was “on the ground that” the worker
has made the protected disclosure. The question there is whether the
protected disclosure materially influences (in the sense of being more than a
trivial influence) the employer’s treatment of the whistleblower. (Fecitt and
others and Public Concern at Work v NHS Manchester, [2011] EWCA Civ
1190, [2012] IRLR 64.

5.23. By section 103A, an employee is to be regarded as unfairly dismissed if
the reason or principal reason for the dismissal is that the employee made a
protected disclosure. The burden is on the Respondent to establish the reason
for the dismissal (Kuzel v Roche Products Ltd [2008] ICR 799). If the employer
fails to do so, it is open to the employment tribunal to find that the reason is
that asserted by the employee, but it is not bound to do so. The identification
of the reason or principal reason turns on direct evidence and permissible
inferences from it.

6. Submissions

6.1.Mr Jovcic-Sas and Mr Williams made written submissions which we have
considered carefully and with equal care in making our findings of fact and
in determining the issues.

7. Reasons

7.1.1t is right in this case to start by explaining that in our judgement this is a
straightforward case of dismissal for failure to comply with reasonable and
important management instructions and breach of the Safeguarding policy.
The evidence supporting the employer’s course of action was overwhelming.
There was no detriment on the grounds of protected disclosure. The principle
reason for the dismissal was misconduct and not any protected disclosure.

The Claimant
7.2.Mrs Jovcic-Sas’ first language is not English. She had not requested an

interpreter. She was represented by her husband, Mr Peter Jovcic-Sas, also
known as Mr Peter Sas.
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The Claims

7.3.Mrs Jovcic-Sas had withdrawn her claims under the Equality Act 2010
(15/23) and in respect of wrongful dismissal. She withdrew reliance on six
protected disclosures, namely 3.1.1.4, 3.1.1.5, 3.11.7, 3.1.1.8, 3.1.1.11 and
3.1.1.12, by email dated 19 May 2023, the numbers referring to the issues
as set out by Employment Judge Midgley in the Case Management Order of
October 2022. The issues set out above reflect the changes made by those
withdrawals.

7.4.0n Mrs Jovcic-Sas’ behalf, Mr Jovcic-Sas applied to amend the claim on 19
May 2023 pursuant to an application made on 19 May 2023 concerning a
report made in March 2021. This was dealt with at the hearing and
amendment permitted.

7.5.While the application was very late, and time limit issues would undoubtedly
arise in connection with the claim, the email relied on coincided in time with
the disciplinary hearing, the application was made on behalf of someone
without professional representation and in a context where Mrs Jovcic-Sas
had been without free access to her emails since 11 March 2022. A serious
extension of the claim dated October 2022, raising a significant number of
additional protected disclosures had not been pursued given guidance that |
have not seen but surmise was based on the comments in the case of
Hendricks v The Commissioner of Police of the Metropolis, 2002, EWCA Civ
1686. That would have been to the effect that attempts must be made by all
concerned to keep proceedings within reasonable bounds by concentrating
on the most serious and most recent matters. Mr Jovcic-Sas had accepted
this guidance. This matter had been raised in the October document and
abandoned with all the other new particulars then set out. Given the
emphasis on the probative importance of this particular allegation and the
absence of professional guidance, there was a risk of unfairness in not
permitting this allegation to be considered — without determining the question
in relation to time limits and jurisdiction at this stage. While there was
prejudice to the Respondent, it could be overcome by permitting some
questions in chief. The application was granted.

Reasonable Adjustments

7.6.By an email dated 4 May 2023, Mr Jovicic-Sas sought adjustments in the
light of his health difficulties, including for the documents to be provided to
him in hard copy in A3 size, because of sight difficulties, for more generous
timetabling for the final hearing, access to a disabled toilet, permitting longer
periods to read, consider and respond to documents and allowance in
respect of his conduct, which may become aggressive and rude. The parties
were invited by the Order of Employment Judge Midgley on 25 May to
consider what adjustments should be made and whether the timetabling or
listing of the hearing should be changed. In the event, it was not possible for
there to be a telephone hearing on those matters before the final hearing.
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7.7.Adjustments were addressed on the first morning. It had been confirmed that
Mr Jovcic-Sas had been provided with an A3 copy — the Respondent says
more than once. He also had a digital copy.

7.8.1t was agreed that he would have regular breaks, that within the time
available for the hearing, his requirement for extra time would be
accommodated so far as possible and the Judge would give him ten minute
warnings as the time allocated to him was running out. In addition, Mrs
Jovcic-Sas was given permission to make a note of the questions put to her,
given that her first language is not English.

7.9.Mr Jovcic-Sas fairly and warmly commended the Respondent’s
representative for her understanding in the light of delays caused by his
anxiety (email 25 May 2023).

The Bundle

7.10. There were difficulties over the Bundle of documents. It was the
responsibility of the Respondent to prepare it, based on agreement between
the parties as to its content.

7.11.  The overriding objective requires the parties to co-operate to enable the
Employment Tribunal to deal with the matter fairly and justly (Employment
Tribunals (Constitution and Rules of Procedure) Regulations 2013, Schedule
1 para 3). That had clearly proved to be difficult and the Tribunal
acknowledges that.

7.12. ltis surprising to see a bundle that omits —

. Pleadings, including the Respondent’s amended response and
the most recent court orders,

. Recent applications

. the Respondent’s policies

. disclosures relied on as protected disclosures.

7.13. Notincluded in the bundle was the Order on adjournment of 20 February
2023, setting a revised date for the bundle to be agreed and provided to the
Claimant by 17 March 2023 and the Unless Order made by Employment
Judge Livesey on 18 April 2023. That set out that the Respondent would be
debarred from relying on any documentary evidence of its own at the hearing
unless it confirmed by 25 April that a bundle had been agreed and prepared
in accordance with the Order of 20 February 2023. The Respondent so
confirmed and the Unless Order was not further pursued on the direction of
the Judge.

7.14. As it proved, the bundle presented at the hearing did not comply with the
Order of 20 February 2023 or the earlier Order.

7.15.  An electronic copy of the tribunal bundle must match the paper copy. In
this case relevant documents had been added to the hard copy bundle but
not to the index or the digital copy.
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7.16. The witness statements referred to documents that had not been
included.

7.17. The bundle presented nonetheless substantially exceeded the page limit
ordered. That had been 300 pages, was extended to 400 by Employment
Judge Livesey and the bundle submitted was numbered to page 643, with
additional unnumbered pages.

7.18. During the hearing, the tribunal was eventually presented with an
extended tribunal bundle, a pleadings bundle, a policies bundle and a
supplementary bundle. More than 200 pages had to be added in the course
of the hearing. Nonetheless, documents had to be retrieved from the Tribunal
file that should have been included and documents relied on remained
missing.

7.19. If the page limit is too short, the answer is to make an application on an
informed basis for an extension, and in good time. In this case, that might
not have been necessary had irrelevant material and duplications been
removed. Very many documents of no apparent relevance were included but
were not referred to by either party.

7.20. It is not appropriate to present original documents with anonymous
annotations or commentary.

7.21. Presenting documents in date order facilitates consultation.

7.22. Indexing helps — eight bundles of documents indexed as Investigation
Meeting Notes or Investigation Notes does not make for easy reference.
7.23. ltis helpful if the hard copy bundle and the digital copy bundle agree as
to the page numbers. It is also helpful if previously used page numbers are

deleted.

7.24. 1t should have been possible to identify the documents put before the
appeal panel including those presented by the Respondent which the
Claimant’s representative says ran to 300 pages of which the Investigation
Report and Notes was 25. There might, for example, have been an index.

7.25. What the Bundle did include was a document headed Further and Better
Particulars dated 14 October 2022 (47/55). That is a more extensive
document than the earlier Further and Better Particulars of 23 December
2021 (16/23). It raises matters back to September 2019. While the Bundle
provides no context for that, the Claimant’s representative confirmed it was
not relied on.

7.26. With the closing submissions, the Tribunal has been provided by the
Respondent with an affidavit and an additional bundle to address comments
made during the hearing about the tribunal bundle. The Claimant had not
had an opportunity to respond. It was not considered. The Tribunal did note
Mr Williams’ comments that the Claimant’s representative had been
inconsistent and unco-operative, (just as it heard complaints during the
hearing from Mr Jovcic-Sas about the Respondent’s representatives).
However, the difficulties outlined above relate primarily to the expectations
of a professional representative in respect of the preparation of a Tribunal
bundle.
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7.27. The tribunal acknowledges that the Respondent provided the Claimant
with both digital and A3 copies of the bundle and that the process of agreeing
the content between the parties had been more than usually difficult.

The hearing

7.28. The hearing was listed to proceed fully over four days, from 20 to 23
February 2023, by consent, at the Case Management Hearing on 4 October
2022. It did not proceed because the parties were not ready, the bundle was
not agreed, disclosure was incomplete, witness statements had not been
prepared or exchanged. That is unfair to all those waiting for an opportunity
for their case to be heard. To his credit, Mr Jovcic-Sas had tried to enable
the hearing to proceed, presenting his own bundle and a witness statement
for the Claimant, albeit one that ran to 60 pages.

7.29. The case was relisted by Employment Judge Livesey to start on 30 May
for four days, by consent.

7.30. The timetable for the hearing was set out in that Order of 20 February.
In the event, part of the first day was lost dealing with the omissions from the
bundle and the claimant’s application to introduce an additional protected
disclosure.

7.31.  On the morning of the third day, a Thursday, at the start of the hearing,
Mr Jovcic-Sas raised a matter in the following terms:

“There is something serious and the way | believe | have suffered a
serious detriment during this case, and it could be that my wife has
suffered indirect discrimination.”

7.32. ltrelated, he said to the way he had been treated by the Judge and the
panel. He proceeded to express gratitude for that, with some helpful points
about ways to assist lay representatives, but that otherwise his experience
had been “hugely positive”, also highlighting the clerk’s contribution.

7.33. He did however raise the question of his recently diagnosed ADHD and
led on to explain how the use of scanned documents in the electronic bundle
had placed him at a disadvantage. It meant that he could not use his key
word search. He explained at some length how his preparation for the case
and presentation during it had been undermined, he said maliciously. He had
only discovered the source of the difficulty the night before. He had provided
searchable copies to DAS Law, but they had not been used. He had a bundle
that was too big, he had too many versions of the bundle, including one that
went to 800 pages, the page numbers varied, the documents had not worked
on his computer. While he had had the documents in A3, what he needed
was an accessible, meaning searchable, pdf.

7.34. Asked what the Tribunal could do to assist, he asked for more time, and
suggested that he might ask for a full rehearing (“apply for a mistrial”).
Possibilities were canvassed with him, including going part-heard. Asked
again what would help, he asked for an A4 copy of the bundle and was given
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one. He explained in more detail the difficulties he had had leading up to and
after a difficult meeting with the Respondent the previous week when he had
challenged the composition of the bundle but had been told it was too late
and that everyone had to work from the same documents.

7.35. This related to his disability, he said, because being able to manage the
bundle in his own way helped him focus, and the key word search was
particularly helpful.

7.36. The central problem appeared to be with the appeal documents from Mrs
Jovcic-Sas, which Mr Jovcic-Sas had originally prepared but wanted to
reorder from the Respondent’s bundle into an accessible format so that he
could word search. He said he needed a week. He was “falling off a cliff’ from
tiredness.

7.37. It was established after a short break that a resumed hearing would be
unlikely to be listed before December, given the limited availability of panel
members and Mrs Jovcic-Sas’ work commitments.

7.38. At that point, on resuming the hearing, Mr Jovcic-Sas immediately and
very fairly agreed that at least Mrs Penrose’ evidence should be dealt with
before any longer adjournment. She had been giving evidence the night
before until 16.26, but the cross examination had not finished. The Judge
proposed that Mr Jovcic-Sas finish with her evidence and resume on Friday,
giving him some time to recover, but emphasising the need to bring the case
to a conclusion. Mrs Jovcic-Sas was indicating consent to such a course.

7.39. Mr Jovcic-Sas then asked simply that the Tribunal took an immediate
break until 2.00, and he would then resume. He said he would be able to
deal with Mrs Penrose and Mrs Smith’s evidence by 4.00 pm, and Mr Fletton
and Ms Draisey’s on Friday, before submissions. He had found that he had
an accessible version of the Claimant’s appeal documents, which was a
tremendous help to him.

7.40. The panel adjourned at 12.00 noon and the hearing resumed at 2.00.

7.41. Mr Jovcic-Sas was not able to work within the time limits proposed for
cross-examination, even with extensions, and in the event, the hearing
closed at around 4.00 on Friday afternoon, after the end of the oral evidence
and discussion of Ms Draisey’s evidence, leaving the parties to exchange
closing submissions in writing.

7.42. Mr Jovcic-Sas did not raise any further difficulty over the conduct of the
hearing or the arrangements made.

7.43. Ms Draisey was not in fact able to attend on Friday at all. Mr Jovcic-Sas
was given the opportunity to set out in writing the points in her witness
statement on which he disagreed, so that the panel would be able to identify
points of agreement and consider what, if any, weight could be attached to
the remainder. He did so in a document of some 2700 words which was
considered by the panel with the written closing submissions on 19 June
2023.

7.44. Ms Draisey’s witness statement ran to some 450 words. The key
contentious facts put forward are at paragraph 5, that Mrs Draisey was not
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aware of the whistleblowing allegations that the Claimant had made and as
to the assertion that the documents were reviewed at some length.

7.45. The appeal outcome letter contains the reasons given by the appeal
panel and they are not repeated in the witness statement.

7.46. Inreaching our conclusions, the Tribunal disregarded paragraph 5 of the
witness statement and relied primarily on the appeal outcome letter, while
noting that Mr Jovcic-Sas had not had the opportunity he expected to cross-
examine Ms Draisey.

The Claimant’s evidence

7.47. The dismissal here was because of the way that the Claimant had
handled the material sent to her with inadequate redaction.

7.48. She has given a number of different explanations.

7.49. She had in her claim form (paragraph 8) set out that “The Claimant did
not read the e-mail sufficiently clearly and she simply forgot”.

7.50. The email referred to was the request made by Mrs Penrose on 20
November, “| request you now destroy all the data relating to your SAR
request sent to you on 12 November”

7.51. Mrs Jovcic-Sas quoted that paragraph in full in her response. It is clear.
She understood it.

7.52. She was twice asked on 27 November to destroy the documents sent to
her and responded saying she would only do so after two conditions had
been met. She understood what she had been asked to do. Mrs Penrose
repeated the request on 30 November.

7.53. Mrs Penrose instructed solicitors at a point when Mrs Jovcic-Sas’
conduct had created a reportable breach, on advice from the ICO. Mrs
Jovcic-Sas did not respond to the letter from Shakespeare Martineau.

7.54. Mrs Jovcic-Sas said she had written her own emails. On 26 November
she wrote about her concerns that GDPR data protection law would not apply
to the processing of data in countries in Europe but outside the EU or EEA.
We have seen the content of her careful and lengthy emails. This is not
someone who has difficulty understanding simple English.

7.55. Mrs Jovcic-Sas later complained to the ICO about being asked to destroy
documents. She knew what was being asked.

7.56. The ICO told her to delete the documents.

7.57. She had told the ICO that she had not printed or saved them.

7.58. Mrs Jovcic-Sas had printed off the faulty document in November and had
by now saved the digital documents sent to her in a subfolder in her inbox.

7.59. On 8 January, Mrs Jovcic-Sas wrote to the Respondent reporting that
she had destroyed the documents. She repeated that in her Investigation
interview on 8 February.

‘I never saved it in the first place. So on that same day, | rang the ICO

and | took their advice and deleted them. | never saved them in the first
place. So it's deleted, it's done” (186/193)
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7.60. That was found to be untrue on investigation.
7.61. At the hearing, Mrs Jovcic-Sas contended that the instruction to delete
was not clear enough.

“The instruction came in various forms which was really distracting
because in the sequence of emails and investigation | have been
instructed to destroy a data set, to delete data, to destroy documents, so
the instruction in the sequence of events were misleading then obviously
as | say, | have been also looking at the fact that it is the Respondent
who is the data controller and that | ... in the course of the whole issue
wasn’t quite sure what | was instructed to do and as time was passing
by and because of my stress | parked it somewhere in the inbox and
then | forgot about it.”

7.62. She might have forgotten one request. She did not forget five or six,
including from solicitors. The instruction she was given was clear. She
understood it. She chose repeatedly not to follow it and then lied about it.

7.63. She then proposed that in some way saving it to a folder on her inbox
meant it was for the College to deal with - this was when being asked about
her report to the ICO that she had not saved or printed the document.

7.64. The panel noted that in her evidence, Mrs Jovcic-Sas had a good grasp
of the questions and a sophisticated and prompt understanding of what was
being put to her.

7.65. Mrs Jovcic-Sas has shown herself to be entirely unreliable in her
evidence.

7.66. Mr Sas in his closing submission puts forward new justifications for her
actions, including that “the Claimant genuinely believed that Laurel
Penrose’s instructions regarding disposing of the offending document were
trivial and unimportant, from a senior manager who did not appear to fully
understand the issue.” That was not her evidence.

7.67. At no stage has Mrs Jovcic-Sas given a reasonable explanation for her
actions.

7.68. It was that conduct in relation to the data she should not have received
that led to the decisions to investigate. The investigation revealed the
safeguarding issue and those were the reasons for the conduct of
disciplinary proceedings and dismissal.

The Campaign of harassment

7.69. The Claimant relies on a campaign of harassment against her, referring
to bullying, fearing reprisals from a vindictive employer, to trumped up
charges, to the investigators and their “puppet-masters”, a stitch-up,
dishonesty and abuse (e.g. 517, but throughout). To a considerable extent,
those charges are cast in general terms. WWhen made by reference to specific
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evidence, the documents or comments cannot bear the interpretation put on
them.

7.70. For example, she says that Laurel Penrose was instrumental in creating
a disproportionate reaction against her while she was off sick by falsely
accusing her of a criminal act. Mrs Penrose reported the advice of the ICO
that the prolonged retention without authority of confidential material was a
criminal offence. That was not a false accusation: it was well-founded on Mrs
Jovcic-Sas’ conduct and the advice Mrs Penrose had received. There was
no disproportionate reaction created by that or anything else.

7.71. Inrelation to the report to the ICO of 15 March, Mrs Jovcic-Sas says,

“The Respondent did not acknowledge or correct the errors | flagged.
Their displeasure manifested itself in a covert campaign to isolate and
bully me with false and/or misleading accusations, ultimately resulting in
my dismissal.”

7.72. The dismissal followed on Mrs Jovcic-Sas retention of material she
should have deleted and lying about it. We have not found false or
misleading accusations. Mrs Jovcic-Sas has throughout refused to engage
with the actual reasons for the investigation, disciplinary and dismissal.

7.73. In relation to bullying, in respect of the emails to her from those she
complained about, Mrs Jovcic-Sas said they were aggressive. They were
not. When they were considered individually, she agreed they were
unobjectionable, even nice. Her evidence did not support her allegations of
a campaign of harassment or of bullying.

7.74. We have not found the allegations of a campaign of harassment to be in
any way supported by the evidence; it cannot reasonably be read that way.

The commencement of the investigation

7.75. The detriments pleaded in respect of the protected disclosures are
initiating a disciplinary process, dismissing the Claimant and rejecting the
claimant’s appeal.

7.76. ltis relevant to establish who initiated the investigation both for those
claims and the unfair dismissal claims.

7.77. Melanie Smith in her evidence said that the decision to proceed to an
investigation was one she made with her HR director, Clair Beaty-Pownall

7.78.  That surprises us: we have not encountered a practice where line
managers are not consulted over the commencement of an investigation. It
is difficult to believe that there was no such consultation. We did not hear
from the line managers, Emily and Sally.

7.79. Mrs Penrose impressed us in her evidence as an honest witness: she
was measured and consistent, her emails to the Claimant had been
courteous, careful and thorough. She told us she was not involved in any
decision in relation to a disciplinary process and we accept that.

7.80. Other witnesses confirmed that HR acted independently in this way.
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7.81. We accept that the decision to commence the investigation was made
by HR as described. They had been brought in by Mrs Penrose to instruct
Shakespeare Martineau and so had become involved. The Claimant accepts
that this was an HR decision, while alleging a much wider campaign against
her, driven by a number of senior managers acting in concert (“a gang”),
including Sally Eaton and Jayne Davis but identifying Mrs Penrose in
particular.

7.82. Part of the background here is that Mrs Jovcic-Sas was raising a lot of
matters with senior management, more than discussed here. There were
other reports, grievances, complaints. The documents from the Respondent
scrupulously keep matters separate and there is no note of frustration at the
frequency of emails and issues raised.

7.83. Nonetheless, it is highly likely that there was behind the scenes
discussion about how to handle Mrs Jovcic-Sas. We know that advice was
sought about how to handle the disclosures and reports made on a
whistleblowing basis and that they were being reviewed at the same time as
the investigation and then the disciplinary process went forward in early
2021. She was not seen as co-operative, as evidenced by her failure to
comply with a simple instruction to delete documents she should not have
been sent and the difficulty in arranging a personal risk assessment.

7.84. It is right therefore that there was scope for those making decisions
about how to manage Mrs Jovcic-Sas to be influenced by frustrations at her
conduct or by her reports. We do not have direct evidence of that. The emails
sent to her are characterised by professionalism and courtesy. She herself
agreed that they were nice or that she had no objection to them.

7.85. We recognise that there was that scope for other factors to influence the
decision-making. However, the Respondent’s reason for dismissal was
genuine and well founded; there was a refusal to carry out a reasonable
instruction coupled with dishonesty. In addition, Mrs Jovcic-Sas had raised
safeguarding concerns that she had failed to report on a timely basis as
required by the policy (360/ 367 and 615/622). Both amount to gross
misconduct within the Respondent’s policies.

7.86. There is neither direct evidence to point to any other reason being at
play or any basis on which we could reasonably draw an inference that it
was. Mrs Jovcic-Sas’ conduct over the period from November to January led
to the decision to investigate and, we find, made it and the disciplinary
process that followed virtually inevitable. There was no improper motive
behind the commencement of this process.

The protected disclosures
7.87. We have nonetheless considered the protected disclosures relied on
and how they might have impacted the conduct towards Mrs Jovcic-Sas.

7.88. Inthe briefest summary, the disclosures the Claimant relies on are these:

« 24 September 2020, - concerns about the website to Jayne Davis
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* 17 November 2020 — the faulty redaction, a report to Laurel Penrose.

+ 27 November 2020 — the safeguarding referral to South Gloucestershire
Council

* 10 February 2021 — the faulty redaction — to the ICO

12 March 2021 — a new redaction issue — to the ICO

15 March 2021 - concerns about the website— to ICO

* 28 March 2021 — health assessment form out of date - to NHS Trust/Paul
Fletton

« 27 March 2021 — asbestos in the classrooms - Anne Roberts.

7.89. The Respondent concedes that some of these meet some of the criteria
required in respect of protected disclosures but denies that there was any
detriment on the ground that the Claimant had made the protected disclosure
or that the making of any proven protected disclosure was the principal
reason for the Claimant’s dismissal.

7.90. We consider the protected disclosures individually and then together.
The evidence is somewhat shaky, given that we do not have copies of all of
them, it is not clear who knew of them and the basis on which they are said
to be protected was not canvassed with thoroughness in the evidence. The
approach therefore has been in relation to the claims of detriment or the
reason for dismissal.

24 September 2020: 3.1.1.1

24 September 2020, the Claimant emailed Jayne Davis raising concerns that
the respondent’s website gave out of date information on the College
website, wrongly identifying their data protection officer, and that there was
a lack of privacy notice assurance by the Respondent when collecting new
data from staff regarding their health risks in order to make a COVID risk
assessment.

7.91. There is no email produced of 24 September. The witness statement
refers to an email of 3 September (237/245, ws paras 40 — 53). We agree
that this is the one relied on.

7.92. It expresses the Claimant's concerns about the Covid-19 risk
assessment proposed. She raises concerns about the personal, confidential
information requested, including medical information, that the guidance on
its use and retention is unclear, and that the privacy notice at the base of the
form is links to Microsoft’s policy, not that of the College. She says the form
does not invite relevant information, and she draws attention to the NHS
website for comparison. The form fails to permit more than one condition in
the health categories to be disclosed.

7.93. The Respondent agrees that this was a disclosure of information and
that it was made in the public interest. The email does not raise the issues
relied on about the website and as to the identity of the data protection officer
which are matters raised some months later. Nonetheless, it raises concerns
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of a genuine nature and the report is to the employer. Mrs Jovcic-Sas
presents this as a failure to comply with a legal obligation in relation to the
2018 Data Protection Act, UK GDPR, and that is reasonable and legitimate.
This is a qualifying disclosure.

7.94. Mrs Jovcic-Sas deals with detriment in her witness statement. The
detriments put forward in the witness statement are that Sally Eaton began
to telephone Mrs Jovcic-Sas on her personal mobile to organise the risk
assessment, falsely represented that she had completed a risk assessment
that did not show her to be at the highest risk and rejected an alternative
personal risk assessment based on one provided by the Association of Local
Authority Medical Advisors.

7.95. The detriments pleaded are set out in the List of Issues as initiating a
disciplinary process, dismissing the Claimant and rejecting the claimant’s
appeal.

7.96. The Claimant’s case, although not pleaded, is that she was the victim of
a campaign of harassment at work after speaking out against serious wrong-
doing. Itis only in that context that the detriments described in relation to the
report of 3 September could relate to the detriments Mrs Jovcic-Sas relies
on. We have not found such a campaign.

7.97. Jayne Davis responded, albeit not until 23 September, to offer a personal
risk assessment. That is not a detriment, as Mrs Jovcic-Sas agreed in her
oral evidence. Ms Davis promised to look into the issues raised. It is a
courteous and thorough response. Mrs Jovcic-Sas agreed it was a positive
response.

7.98. We know that others were aware of Mrs Jovcic-Sas’ email of 3
September. Melanie Smith in HR knew of the responses to the risk
assessment. The offer of a personal risk assessment came in the response
to the email of 3 September. Sally Eaton had been asked to do the personal
risk assessment with Mrs Jovcic-Sas and copied HR in to emails offering
possible arrangements for that (86/93). Emily, the line manager, was also
involved in trying to arrange the risk assessment.

7.99. It is probable that there was knowledge of the report of 3 September
amongst those involved in the future management of Mrs Jovcic-Sas. There
was scope for them to be influenced by it.

7.100. That is not to say that they were. The Respondent was focused on
achieving an early risk assessment — Ms Davis’ initial email proposed a
meeting within a couple of days. Efforts were made over a number of weeks
to try to arrange that appointment, offered as a way of enabling Mrs Jovcic-
Sas to explain her vulnerabilities in a way that she would be confident of.
That involved email and telephone calls. Those contacts cannot in our
judgment readily be called a detriment. Recognising however, that Mrs
Jovcic-Sas objected to them, the detriment did not arise on the grounds of
her email of 3 September. It was not because she had made that report. It
was in order to carry through the risk assessment over a period when she
was not making herself available.
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7.101. 1t is the case that Sally Eaton made an error in referring to a risk
assessment that had not taken place. Mrs Jovcic-Sas says of this in her
witness statement about detriment, that, “However, Sally’s falsehood was
repeated to my detriment during the next six months.” We do not have
evidence of a falsehood, only of an error, and we do not have evidence of
that being repeated, or of it being repeated to Mrs Jovcic-Sas detriment. That
error arose in the context of the attempt to ensure that there was an
appropriate risk assessment and was not, in our judgment, on the grounds
that Mrs Jovcic-Sas had made a protected disclosure in the email of 3
September with its challenges to the practices that the College had adopted.
Sally Eaton was not concerned with that email, which was being dealt with
by Jayne Davis.

7.102. Mrs Jovcic-Sas had the opportunity to explain why she felt picked on,
bullied and subject to micro-management, and she could have clarified her
case in respect of detriment. She could only say, “That is my overall
experience.” It is hard to find the substance to her complaint.

17 November 2020 3.1.1.2

17 November 2020, the Claimant emailed Laurel Penrose on or about 17
November 2020 and raises concerns about the redaction method used by the
Respondent being inadequate or unsafe and therefore was non-compliant with
the GDPR requirements

7.103. The Respondent agrees that this was a disclosure of information and
that it was made in the public interest. The Claimant reasonably believed
that, and that it showed a failure to comply with a legal obligation. It was
made to the employer. It is a qualifying protected disclosure.

7.104. As to detriment, Mrs Jovcic-Sas makes wide-ranging allegations against
Mrs Penrose of being,

“Instrumental along with other managers in creating a disproportionate
reaction against me while | was off sick by falsely accusing me of a
criminal act by processing the third party personal data revealed by the
respondents redaction failures when they had knowingly caused those
failures.” (ws para 65)

7.105. She goes on to describe a targeted campaign to discredit her, exploiting
her vulnerability while she was sick including by threatening legal action due
to stress at work, initiating deliberately vague and/ or opaque formal
disciplinary action and misrepresenting advice from the ICO as to whether
her actions amounted to a criminal act under GDPR.

7.106. That is unsupported by the evidence. There was no campaign to
discredit her. The disciplinary action was the inevitable outcome of her failure
to follow the advice from all sources and the clear instructions from her
employer to delete data she should not have received.
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7.107. Mrs Penrose’ communications were polite, patient and balanced.

7.108. She did write that the retention of documents “was” a criminal act not
‘could be” a criminal act in these circumstances. That was the advice she
had at the time from the ICO and she relied on it in good faith. (The ICO later
acknowledged the advice to have been wrong.)

7.109. We accept that Mrs Penrose did not instigate the investigation or the
disciplinary proceedings. She was not the line manager. She was only
dealing with data protection issues on a stopgap basis. She handed the issue
of Mrs Jovcic-Sas’ failure to delete or confirm deletion of the data to HR when
it became appropriate in her judgement to instruct solicitors. That was not a
detrimental action. It meant that she could defer report to the ICO, giving Mrs
Jovcic-Sas a further opportunity to comply.

7.110. We accept her evidence that she was not involved in the disciplinary
process but even if she had been, it makes no difference. That was not a
process instigated because of the protected disclosure here or any of them.
It was prompted by the failure to comply with the instruction to delete the
data. Mrs Jovcic-Sas’ conduct created a clear-cut requirement to investigate
and on investigation to proceed to disciplinary action.

27 November 2020 3.1.1.3

27 November 2020 the Claimant contacted the local authority, South
Gloucestershire, via a safeguarding referral form raising her concerns about
the treatment of a vulnerable student but requested to remain anonymous
[43G].

7.111. There is little merit in considering this further in the light of the Claimant’s
obvious surprise at being asked about any detriment to her arising from it
and her confirmation that there had been none. She said she had not said
there was.

7.112. She had said in her witness statement that when the College learned of
the first names of those making the referral, leaked through an error by a
social worker, they, “deliberately misconstrued the available evidence to
launch and pursue an malicious disciplinary case against me by accusing
me of sharing personal sensitive information about the student with my
husband, which | had not.” (ws para 83)

7.113. The issue addressed in the witness statement is unfair treatment
because she made the safeguarding referral. While she has in effect
withdrawn that suggestion, the issue that arose during the investigation was
to do with the apparent sharing of confidential information with her husband
Peter, since he was named by the local authority as jointly making the
referral. That is not causing a detriment on the ground of making a protected
disclosure but an exploration of whether the safeguarding policy had been
breached. It was a legitimate line of questioning.

7.114. The Claimant did not suffer detriment on the grounds of this disclosure.
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10 February 2021 3.1.1.6

10 February 2021, the Claimant wrote to the ICO to inform of the badly
redacted document provided to her by the Respondent as well as expressing
concern about whether they were capable of redacting personal data
properly. She also expressed concern about the misinformation about UK
GDPR included in a letter to her from the respondents lawyers [Shakespeare
Martineau] [43F]

12 March 2021 3.1.1.9

12 March 2021, in an e-mail to the ICO, the Claimant raised further concerns
regarding the respondent’s failure to properly redact documents to prevent
personal data being visible. This complaint was recently upheld by the ICO
[43F]

15 March 2021 3.1.1.10

16 March 2021, this complaint was repeated in an e-mail to the ICO and also
highlighted that the respondents website gave out of date information on the
College website, wrongly identifying their data protection officer, and that
there was a lack of privacy notice assurance by the Respondent when
collecting new data from staff regarding their health risks in order to make a
COVID risk assessments [43F]

7.115. Mrs Jovcic-Sas relies on these three reports as causing detriment and

her dismissal. We do not know if the College knew of them. They were not
copied in at the time. It is quite possible that the ICO wrote to the College
about them, but if so we do not know to whom, or when.

7.116. Mr Fletton was asked if he knew of the protected disclosure issues by

30 March. He said he did; he said he knew about most of them. But that does
not establish that he knew of these reports — until very shortly before the
hearing, Mrs Jovcic-Sas was relying on a wider number of whistleblowing
reports and had referred to a number more in her October 2022 document.
We do not know which Mr Fletton knew of.

7.117. If the College does not know of these reports, they cannot have acted to

Mrs Jovcic-Sas’ detriment on the grounds of them.

7.118. The reports are to an extent a repetition of the protected disclosure of 17

November to Mrs Penrose. We have found no detriment to Mrs Jovcic-Sas
following that report. Instead, it was handled in a spirit of willingness to learn
and address issues. There is no basis in the evidence that we can infer that
the College was aware of these reports and acted badly towards the
Claimant because of them.

7.119. Mrs Jovcic-Sas addresses detriment in her witness statement. She says

there that following the disclosure of 10 February, the College had made
unreasonable demands while she was off sick, refused an invitation to
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discuss matters informally, made unreasonable demands, issued a solicitors
letter and pursued disciplinary action against her on her return to work. All of
those matters were before 10 February. When the point was put to Mr Jovcic-
Sas that the report of 10 February 2021 could not have caused something
that happened before that, he immediately understood the point being made.

7.120. The question of detriment arising from the report of 12 March in the
witness statement is said to be preventing her from building an effective
defence against serious allegations made against her and falsely portraying
her as acting in bad faith and then using that in a vengeful and malicious
escalation of the disciplinary process.

7.121. We cannot identify what she is relying on from the evidence before us.

7.122. What we can see is that in her statement in support of her appeal
(514/521), Mrs Jovcic-Sas states that she was unfairly denied
documentation, legitimate responses to relevant SAR and Fol requests by
Paul Fletton, and that he and the HR advisor Melanie Smith were not
impartial. That seems to relate to the allegations in the witness statement.
However, in that appeal statement, there is no reference to these protected
disclosures. There is little to suggest that the misconduct complained of is
related to or in response to them.

7.123. She does go on to say that, “Furthermore, Paul was the author of an
anonymous letter sent on behalf of the “data team” which falsely accused me
of pursuing a string of vexatious complaints against the College.”

7.124. That might be a reference to detriment on the grounds of her protected
disclosures. Or it might not. There is no further detail, no date, no explanation
of why an anonymous letter is attributed to Mr Fletton. We have not seen
that letter. This was not raised with Mr Fletton in the hearing.

7.125. Mrs Jovcic-Sas has accused Mrs Penrose of many things. She
complains that Mrs Penrose required her to complete a data breach report
form, as she had not followed the correct process and policy, and regards
that as a tactical decision to divert and cause delay. That is not a fair or
reasonable interpretation of the instruction. She accuses Mrs Penrose of
creating a disproportionate reaction against her leading to a biased and
unfair disciplinary process. There is no basis for that. Mrs Penrose was said
to be “at the centre of the corporate bullying” (373/381). The allegations are
expanded in the closing submissions to include promoting falsehoods, and
maliciously intending to damage the Claimant’s professional integrity and
reputation.

7.126. We have heard from Mrs Penrose and seen the way she dealt with often
assertive and critical correspondence from Mrs Jovcic-Sas. She impressed
us as professional, kind and straightforward in her approach, her
correspondence was courteous and patient. We cannot readily see her as
engaging in malicious and unfair actions or in unfair conspiracy. The
interpretation that Mrs Jovcic-Sas has put on what Mrs Penrose did and said
is unrealistic: it goes beyond any reasonable reading.

7.127. Mrs Jovcic-Sas makes similar allegations against others. In her initial
letter of appeal to Professor Salmon on 14 April, Mrs Jovcic-Sas talks about
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potentially unlawful failure to disclose information, apparently by Paul Fletton
as a member of the College data protection team and that also implicated
are the two investigators and Melanie Smith. She goes on,

“All four of the above individuals, along with Laurel Penrose, Jayne Davis
and Sally Eaton are important ‘players’ in the drive to unfairly dismiss
me, in my opinion.”

7.128. She later refers to Paul Fletton’s dismissal letter indicating a form of
corporate duplicity and,

“In my opinion, these managers are deliberately employing diversionary
tactics to sideline and frustrate any employee who wants to blow the
whistle on malpractice. If the employee persists, retribution in the form
of revenge attacks invariably ensue.” (374/380)

7.129. There are many such fulsome allegations against individuals in the
documents. We can compare them to the comments about Mrs Penrose and
they are similarly excessive. Such assertions are developed at length in the
various appeal documents. They are unpersuasive. The documents or
actions, if any, referred to do not bear the interpretation that Mrs Jovcic-Sas
puts on them.

7.130. On that basis, her allegations against individuals are not to be trusted.

7.131. Reverting to this group of disclosures, there is no basis for finding that
she has been caused detriment on the grounds of her protected disclosures
if she does not say so herself. She does not.

7.132. The evidence does not support a finding that Mrs Jovcic-Sas was put to
any detriment on the grounds of making these disclosures, if the College was
even aware of them.

28 March 2021 3.1.1.13

28 March 2021, the Claimant contacted her local NHS Trust by e-mail. She
raised that the employee health assessment form used by the respondents
recruitment team and provided by the Royal United Hospital NHS Trust did
not appear to be GDPR compliant.

28 March 2021 3.1.1.14

the Claimant emailed Paul Fletton at the Respondent who was acting as their
data protection officer, and raised that the employee health assessment form
used by the respondent’s recruitment team and provided by the Royal United

hospital NHS Trust did not appear to be GDPR compliant.

7.133. We have not seen these emails. Mrs Jovcic-Sas sets out the text in her
witness statement and was not challenged on it. Mr Fletton was not
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questioned about the email to him. The issue appears to be that the form in
use had not been updated since 2010. Whether or not these might qualify as
protected disclosures, Mrs Jovcic-Sas has said nothing about being caused
detriment as a result of them, nor was that put to Mr Fletton.

27 March 2023

On 27 March 2023, the Claimant wrote to the respondent’s Anne Roberts
expressing concerns about the potential risk to the health of students and
staff during scheduled exams held on the 4th and 5th floors of the Macaulay
Building in Bath during the first two weeks of November 2020. Asbestos had
been discovered in these areas and the college’s governing body had been
informed on 5th October 2020 that this part of the building “would be closed
shortly” because of the known presence of asbestos — yet the Respondent
did not inform any of its staff, students or their parents of the potential risk to
them before these two floors were used.”

7.134. While this email was sent initially on 27 March, it was sent to the wrong

address. It was not received by the Respondent until after the dismissal. It
could not have played any part in the decision to commence an investigation,
to conduct a disciplinary process or to dismiss. Mrs Jovcic-Sas says nothing
in her evidence as to suffering any detriment being caused to her on the
grounds of making this report: the witness statement is silent on it.

7.135. We find no detriment on the grounds of this report.
7.136. We do note however the opening to the email, where she says that she

was raising “another serious whistle blowing issue that probably ticks a few
boxes when it comes to the Public Interest Disclosure Act”. It is not clear
why this report was being made at this stage, originally to be before the
disciplinary hearing, when the incident had been known to Mrs Jovcic-Sas
since November 2020.

Taking an overall view

7.137. Given that Mrs Jovcic-Sas made and relies on a number of disclosures,

we consider whether together they had an impact on the way she was
treated.

7.138. Mr Jovcic-Sas challenged Ms Draisey’s evidence that she was unaware

of the whistleblowing allegations in his written note on what elements in her
witness statement he challenged. He says that there are two distinct
references in the appeal letter of 14 April to Professor Salmon (371 -76),
twenty in the 95 page bundle appeal bundle put forward by the Claimant (405
—99) and three in the statement read at the appeal hearing (514 — 22).

7.139. That may be the case: it is not easy to discern what he is referring to.

However, taking the statement read at the appeal hearing, there is no
statement that the decisions here were taken because of all or any of the
protected disclosures relied on, or anything close to such a statement.
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7.140. There are allegations of bias, allegations that might be of race
discrimination, of a hidden agenda and subterfuge, of corporate bullying
while she was off sick with stress in relation to Mrs Penrose’s demands; of
Jayne Davis bullying staff out of their jobs on trumped up charges, failure to
consider mitigation and more.

7.141. The clearest reference to whistleblowing is a statement that “If | didn’t
follow College safeguarding procedures or policies, it was because that |
feared being victimised by managers, and/or the teacher implicated.”

7.142. She does not say that the decision to dismiss was flawed because the
real reason behind it was that she had made protected disclosures.

7.143. The decisions to investigate, to conduct a disciplinary process and to
dismiss were prompted by Mrs Jovcic-Sas’ own conduct. No further
explanation is needed, and no further explanation is prompted by careful
review of the history.

7.144. Mrs Jovcic-Sas did not suffer detriment by reason of all or any of the
protected disclosures she relies on and they were not the reason for her
dismissal. They did not influence the Respondent’s decisions.

Procedure

7.145. Mrs Jovcic-Sas relies on the unfairness of the procedure and that it fell
outside the guidance given by ACAS. We find the procedure to have been
fair and within the range of reasonable responses of a fair-minded employer.

7.146. The investigation invitation sufficiently identified the areas of concern.
The detailed allegations were set out at the disciplinary stage. She was
allowed to record the investigation meeting. She was represented. Breaks
were allowed. She had the opportunity to explain her actions.

7.147. The suspension was unexpected and cut Mrs Jovcic-Sas off from access
to emails. In another context that might have been unnecessary and harsh.
However, the key issue here is about her misconduct over the confidentiality
of information in a context where the College was responsible for the care of
vulnerable individuals. It was well within the band of reasonable responses
to determine that suspension was a necessary safeguard.

7.148. Mrs Jovcic-Sas asked for copies of documents including emails, as she
had been encouraged to do. However, she asked for copies of all emails she
had sent or received from 1 September 2020 until 11 March 2021, with
attachments and all staff or team emails (546/553).

7.149. She complains that she was not allowed them all. That must have
included many routine emails and others with confidential content that the
College might not wish to issue to her in these circumstances. She
suggested it might take her eight weeks to go through them. The College
was entitled to have regard both to resources and relevance to the issues
being addressed as well as the timetable laid down in the policy. Faced with
that request, it was within the range of reasonable responses to assess
relevance by reference to the allegations made.
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7.150. The role of Mr Fletton is repeatedly challenged. Mrs Jovcic-Sas clearly
saw him as behind the refusal to allow unrestricted access to the range of
documents she sought - he was the Data Protection Officer from January to
November 2021 (ws para 4). He agrees he was aware of many but not all of
the whistleblowing matters. The focus of the disciplinary hearing was on the
allegations. The difficulty for Mrs Jovcic-Sas is that the allegations she faced
were clear-cut and founded on her own conduct. There is little basis on which
to infer bias undermining the procedure or outcome.

7.151. What we do not understand is the attitude to the Management
Investigation Guidelines. They exist, they were requested, they were
refused. They were disclosed in the course of a different hearing, involving
a different employee and finally included in the evidence for this Tribunal.
We then heard from Mrs Smith that they were not relied on, they were no
longer in use. We cannot understand refusing disclosure in the first place or
refusing to give that explanation early on — the failure to do so only raised
questions for Mr Jovcic-Sas about why there was a “secret” process and
documents withheld.

7.152. The invitation to the disciplinary hearing set out the allegations, identified
the hearing panel, explained where and when the hearing would take place
and warned that this was potentially a dismissal matter if gross misconduct
was found. Mrs Jovcic-Sas was told that she could be accompanied and
explanations were given regarding documents. She was given an extension
of time when she demanded one.

7.153. She did not attend the hearing. It was not unreasonable to continue with
the disciplinary hearing in Mrs Jovcic-Sas’ absence. She did not ask for
postponement. She had said she would not be looking at emails for 24 hours.
There had been a postponement already to accommodate her. The union
representative was consulted and given the opportunity to attend. Mrs
Jovcic-Sas had said he had annual leave commitments “that | understand he
has already informed you of.” The College had notified him of the hearing
and understood from the representative himself that he was available and
intending to attend, but was without instructions to attend in Mrs Jocvic-Sas’
absence. That was the information Mr Fletton had.

7.154. To continue with the hearing was within the range of reasonable
responses to the circumstances: many fair-minded employers would have
done the same.

7.155. Mrs Jovcic-Sas was given the right of appeal and exercised it. She had
the opportunity to put her evidence fully before the panel, and did so in
extensive documentation. She attended, and the hearing was conducted in
the way she chose, that is, without her remaining to take part in the hearing
after her opening statement had been read. It was overall a fair process,
leading to the dismissal of some of the charges upheld by the disciplinary
panel. The appeal panel identified flaws in the investigation and disciplinary,
finding that the evidence did not substantiate that a student’s confidential
information had been disclosed to Mr Jovcic-Sas or that Mrs Jovcic-Sas had
been given adequate opportunity to address either the question of her
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husband’s involvement with the Safeguarding Referral or to explain her
position with regard to his potential involvement or presence in the
investigation meeting before it appeared as an allegation.
7.156. Findings based on disclosure of confidential information to Mr Jovcic-
Sas and as to his presence in the investigation meeting were dismissed.
7.157. The disciplinary and appeal procedures were fair.

The dismissal

7.158. The outcome, save as to the allegations dismissed on appeal, was well
supported by the evidence. The explanations are set out in the dismissal
letter of 1 April 2021.

7.159. The Claimant contends that the allegations did not individually or
cumulatively amount to gross misconduct. They do. In relation to the data
wrongly retained, Mrs Jovcic-Sas’ conduct made a non-reportable breach of
data protection rules into a reportable one with risk of sanctions. The other
allegations related to breach of the safeguarding rules. Both fall within the
scope of gross misconduct in the Respondent’s policies. Mrs Jovcic-Sas
conduct had seriously undermined the trust that the Respondent could place
in her.

7.160. She contends that the third disciplinary allegation was trivial. This relates
to the allegation that Mr Jovcic-Sas was in the room during the investigation
meeting on 8 February, based on what was heard. If it was true, it was not
trivial. Mr Jovcic-Sas was not authorised to listen to that discussion which
might have involved reference to confidential information. This allegation
was not upheld on appeal, but it was not trivial.

7.161. She contends that the Respondent failed to have any or any sufficient
regard to the reasonable explanations that she gave in respect of two
allegations, namely human errors made during the claimants sickness
absence (specifically in relation to the first disciplinary allegation detailed at
paragraph 2(a) of the further and better particulars of claim). That paragraph
reads,

‘Failure to adhere to a reasonable instruction and allegedly falsely
informing the Respondent she had deleted emails;”

7.162. Simply put, the explanations given had not been reasonable. Mrs Jovcic-
Sas never explained why she failed to carry out the instruction to delete the
incompletely redacted material and to confirm that she had done so. Her
reliance on human error when off sick is a late addition to her various
accounts. She could not have forgotten to delete the data while off sick: she
had repeated emails asking in clear terms for her to delete and confirm that
she had done so. This was at a time when she was voluntarily engaging in
detailed email exchanges. It was not a time when she was unable to read or
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engage with the content of emails. She understood what she was being
asked. Her reliance on human error while she was off sick is not credible.

7.163. She then falsely informed the Respondent that she had deleted the
emails. She never explained why she said that. If she thought she had
deleted them (which she has not said), she had not reported that when asked
to do so.

7.164. These were reasonable and necessary instructions that Mrs Jovcic-Sas
refused to follow.

The appeal

7.165. The appeal was conducted in the way that Mrs Jovcic-Sas requested.
She chose not to remain to give fuller explanations or answer questions. The
appeal outcome letter shows careful consideration of the material before the
panel. Elements in the original decision were changed in the Claimant’s
favour. That was fair and reflects careful consideration — it was not a
necessary outcome from the evidence.

7.166. The allegations upheld were serious and fell within the definition of gross
misconduct.

7.167. The appeal outcome letter shows that there was consideration of
whether a sanction short of dismissal was appropriate, but given the
seriousness of the findings and the repeated dishonesty, dismissal was
upheld. That was to act within the range of reasonable responses of a fair-
minded employer.

7.168. Given that Mrs Jovcic-Sas had challenged the involvement of Mr Fletton,
it is a defect that the appeal hearing did not seem to address the issue of
bias and it is not addressed in the appeal outcome letter. However, while
unfortunate, it did not undermine the overall fairness of the process, given
that the information they had did not establish a basis for concern about bias.

7.169. Again the evidence that Mrs Jovcic-Sas had acted culpably, had
committed gross misconduct and had been dishonest about what she had
done established a clear-cut case. There is no evidence of the panel being
influenced against Mrs Jovcic-Sas by bias, prejudice or because of any or all
her protected disclosures.

7.170. We are satisfied that the Respondent had a genuine belief in the
claimant’s misconduct on reasonable grounds and following as reasonable
an investigation as the circumstances warranted. Elements of the allegations
originally upheld were dismissed on appeal. In respect of the remaining
allegations, dismissal was within the range of reasonable responses open to
a reasonable employer faced with these facts. Mrs Jovcic-Sas’ conduct had
seriously undermined the trust that the employer could place in her. It
showed disregard of key principles that should govern her conduct and work.
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Judgment

8.1.The Claimant’s claims of unfair dismissal, automatically unfair dismissal and
detriment on the grounds of protected disclosure are dismissed.

Employment Judge Street

Date 22 June 2023

REASONS SENT TO THE PARTIES ON
10 July 2023 By Mr J McCormick

FOR THE TRIBUNAL OFFICE
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