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	by H Baugh-Jones  BA(Hons) DipLA MA CMLI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 13 July 2023



	Application Ref: COM 3288615
Polyphant Green, Polyphant, Cornwall PL15 7PS
Register Unit No. CL258
Registration Authority Cornwall Council

	The application (reference 3024), dated 24 December 2020, is made under paragraph 5(3)(a) of Schedule 2 to the Commons Act 2006.

	The application was originally made by Mr David Howes and subsequently taken forward by Mr Alan Haithwaite.

	The application is to deregister common land and to register it as a town or village green.
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Decision
[bookmark: bmkPoint]The application is refused.
Procedural Matters
The application has been taken forward by Mr Haithwaite following the death of the original applicant. This action is in line with published Guidance by the Department of Environment, Food and Rural Affairs. I am therefore satisfied that the application is valid and can be dealt with on that basis. I made this clear at the Hearing. Mr Haithwaite is therefore the applicant for the purposes of determining the application. 
One representation in support of the proposal was withdrawn before the hearing. However, its author subsequently requested it be taken into account. In the interests of fairness and natural justice, I have taken that course of action.
Written representations were made in response to the advertisement of the application proposal. Of these, 35 objected to the proposal, including 9 with a legal interest in the land and the Countryside Charity (CPRE), whilst 5 were in support including the Open Spaces Society. 
A hearing was held on 24 January 2023 in order to hear oral representations. The application has been determined on the basis of the evidence presented at the hearing, the written evidence and my observations of the land in question. I have taken account of all written and oral representations.


The Application Land
Polyphant Green lies broadly within the centre of the village of Polyphant. It is bisected by a series of tracks. Some parts of the land are well treed with rough understorey vegetation whilst others comprise trees growing within areas of short grass. Due to its location within the core of the village, it is bordered on a number of sides by residential dwellings which are accessed by some of the tracks. Polyphant Green also lies within the Polyphant Conservation Area.
The Statutory Requirements and Main Issues
1. The Commons Registration (England) Regulations 2014 (the Regulations) set out the procedures to be followed for applications made under Schedule 2 of the Commons Act 2006 (the 2006 Act). Furthermore, I have had regard to the relevant guidance contained in ‘Part 1 of the Commons Act 2006: Guidance to commons registration authorities and the Planning Inspectorate’ issued by the Department for Environment, Food and Rural Affairs dated December 2014 (the 2014 guidance).
2. Paragraph 5(3)(a) of Schedule 2 to the 2006 Act provides that any person may apply to the common registration authority to remove land from the register of common land and register it in the register of town or village greens before the specified date. In this case the application form is stamped 21 December 2020, and so was made on or before the specified date of 31 December 2020.
3. Paragraph 5 of Schedule 2 of the 2006 Act enables certain land registered as common land to be transferred to the register of town or village greens. This paragraph applies where:
(a) The land was provisionally registered as common land under section 4 of the Commons Registration Act 1965 (the 1965 Act);
(b) The provisional registration became final; but
(c) Immediately before its provisional registration, the land was a town or village green within the meaning of the 1965 Act as originally enacted. 
4. The 1965 Act stipulates that ‘town or village green’ means land which has been allotted by or under any Act for the exercise or recreation of the inhabitants of any locality or on which the inhabitants of any locality have a customary right to indulge in lawful sports and pastimes.
The task of proving the case in support of the correction of the register rests with the person making the application, and the burden of proof is the normal civil standard - the balance of probabilities.
The main issues are therefore:
· [bookmark: _Hlk113348646]Whether the application land was provisionally registered as common land under the 1965 Act, and the provisional registration became final
· Whether immediately before its provisional registration, the application land was a town or village green within the meaning of the 1965 Act as originally enacted


Reasons
Whether the application land was provisionally registered as common land under the 1965 Act, and whether the provisional registration became final.
The evidence shows that a provisional registration as common land was made on 1 September 1968 and finalised on 24 July 1973. Criteria (a) and (b) of paragraph 5(2) the 2006 Act have been met. 
Whether immediately before its provisional registration, the application land was a town or village green within the meaning of the 1965 Act as originally enacted. 
There is no evidence to indicate that the application land has been allotted by or under any Act for the exercise or recreation of the inhabitants of Polyphant. Hence, in order to satisfy criterion (c) of paragraph 5(2) of the 2006 Act, it must be shown on the balance of probabilities, that the inhabitants of Polyphant had a customary right to indulge in lawful sports and pastimes on the application land immediately before its provisional registration on 28th June 1968.
Paragraphs 7.4.3-4 of the 2014 guidance refer to applications made under paragraph 5 of Schedule 2 of the 2006 Act. They indicate that it will be more straightforward if it can be shown that the land was allotted as a town or village green under an inclosure award, or any other enactment. However, where that is not the case, it may be possible to show that the land was a green immediately before its provisional registration by virtue of twenty years’ use as of right, or because of customary use as a green. It acknowledges that these latter tests will generally be much harder to satisfy because of the inherent difficulties of presenting sufficient evidence of use for a period of at least twenty years ending in the late 1960s. 
Nevertheless, it indicates that where there is no objection and some evidence of use as a green during the relevant period, it may be possible to grant the application notwithstanding the paucity of evidence. However, in this application, there are a significant number of objections. Consequently, I do not consider it possible to follow that route and therefore in order for me to grant the application, more is needed to show that the land was a green for a period of twenty years prior to its registration.
There is little evidence to substantiate the claim that the application land was used a village green in the twenty years preceding its provisional registration. Whilst historical photographic material has been provided of children playing on the land and testimonials have also been provided to that effect, this evidence represents only a relatively brief snapshot in time in the latter part of the 1960s. It does not provide sufficient evidence of twenty years’ use of the land as a green.
I have had regard to the evidence relating to the historical existence of two workshops on Polyphant Green. It was put to me that their use (by artisans) would have been illegal under the Commons Act 1876 if the land was a village green. However, the applicant counters that those uses of the land would have arisen from customary manorial rights and that such rights existed until 1936 given that Polyphant was the only survivor of a Rectorial Manor until that date. It is also possible that the two workshops existed prior to the 1876 Act. In those circumstances, their use would have been bona fide. However, I have no compelling evidence to support the applicant’s case in this matter and cannot conclude, on the balance of probabilities that the workshops were indeed in legal use.
5. There is evidence in the form of testimonials that a Mrs Doney wished to have the land designated as a common. The reasons for this are not entirely clear. However, it is sufficiently clear from the written evidence and from what I heard at the hearing, that animal grazing took place on the land. The Rights Register shows that grazing rights were recorded as would be expected in relation to the recording of the land as common land. I acknowledge that this does not automatically mean that the land is or was common land as grazing can also take place on village greens. Indeed, the Council pointed out that there are two such places within Cornwall. Nevertheless, given the evidence of historical grazing in combination with that related to Mrs Doney’s wishes, on the balance of probabilities, I do not consider the land to have been wrongly registered as common land. For these reasons, the supporting evidence put forward both in writing and at the hearing lacks precision and certainty and falls considerably short of the necessary standard of evidence whereby it is shown that criterion (c) of paragraph 5(2) of the 2006 Act is satisfied.
Conclusions
In general terms, the evidence points to activities consistent with those that might take place on a village green having occurred prior to the provisional registration of Polyphant Green under the 1965 Act. However, such activities are equally compatible with the status of common land. Therefore, evidence of such activities might equally be seen as reinforcing the present status of the land as common land. Moreover, a considerable number of objectors maintain that the application land was not wrongly registered as common land which gives further credence to this view.
It is important to remember the tests in this case, which are set out in the main issues above. Moreover, it falls on the applicant to put forward a case of sufficient strength in order for me to reach a conclusion, on the balance of probabilities, that the land was used as a green before it’s provisional registration. Whilst some evidence has been put forward to that end, for the reasons given above, I do not consider that it presents a sufficiently convincing set of circumstances that can lead me to conclude that the land was used as a green prior to its provisional registration as common land.
Other Matters
Concerns were expressed at the hearing about a zone of 20m not being maintained from the frontage of properties fronting Polyphant Green should the application succeed. This relates to Part 1 of the Countryside and Rights of Way Act 2000 (the CROW Act) wherein there are exceptions pertaining to public access land. In addition, concerns have been expressed about a change of status from common to village green paving the way for development on the land. Comments also pointed to a Parish Council survey in in 2020 which found the majority of Polyphant residents to be in favour of the land being retained as common. The Open Spaces Society offer general support for the application and refer to the 20m zone, pointing out that an owner’s ability to control such encroachment has been misunderstood in relation to the CROW Act. Nevertheless, this is not relevant to my decision.
Conclusion
Having regard to all of the above and all other relevant matters raised at the hearing and in the written representations, I conclude that on the balance of probabilities, all the requisite criteria for the deregistration of the application land as common land and its registration as a town or village green are not satisfied. Accordingly, the application does not succeed and the application land should remain as common land as part of registered unit CL258. 
H Baugh-Jones
[bookmark: bmkPageBreak]Inspector
























APPEARANCES
Alan Haithwaite		Applicant
Martin Wright		Commons Registration Authority, Cornwall Council
Mary Howes			Local resident
Bruce Deighton		Local resident
David Thomas		Local resident
Ann Hobden			Local resident
John Newberry		Local resident
Courtney Jasper		Local resident
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