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	[bookmark: bmkTable00]Interim Order Decision

	Site visit made on 13 June 2023

	by Mrs A Behn Dip MS MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 28 June 2023



	Order Ref: ROW/3310143

	· This Order is made under Section 257 of the Town and Country Planning Act 1990 (the 1990 Act) and is known as Guildford Borough Council, Footpath at North Moors, Public Path Diversion Order 2022.

	· The Order is dated 18 January 2022 and proposes to divert part of the acknowledged public right of way as shown on the Order Map and described in the Order Schedule.

	· There was 1 objection outstanding when Guildford Borough Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	[bookmark: bmkPoint]Summary of Decision: The Order is proposed for confirmation subject to the modifications set out in the Formal Decision below.

	[bookmark: bmkReturn]


Background
Planning permission, reference 20/P/00197, was granted in June 2020 for a change of use of amenity land to deliver 78 allotment plots, bee keeping facilities, composting areas, community buildings, landscaping and associated cycle storage and car parking.
The provision of these new allotments forms partial replacement of an existing set of allotments that are proposed to be redeveloped for housing provision as part of the major Weyside Urban Village development nearby.
A footpath crosses the amenity land, which although not currently a designated right of way, has been acknowledged by the Council as having been dedicated under common law. An application currently sits with Surrey County Council to add the path to the Definitive Map and Statement for the area.
Preliminary matters
I made an unaccompanied site visit on 13 June 2023 when I was able to walk the current line of the footpath and most of the line of the proposed Order route.
In writing this decision I have found it convenient to refer to the points marked on the Order Map and therefore attach a copy of this map.
With regard to the planning consent, I acknowledge that an amendment to the Landscaping Plan, planning reference 21/P/01882 is awaiting determination. This amendment is due to a marginal change in the red line boundary, which then has a very minor impact on the line of the proposed footpath, near Point D on the Order Map.
Rebecca Griffiths, (the objector), feels that the planning application and by association the Diversion Order, are no longer valid, due to this amendment, which in her opinion comprises a major alteration, requiring further public consultation.
Ultimately the Diversion Order can continue independently of the pending Landscaping Plan amendment. The movement of the proposed path is very minimal and I do not consider that anyone is prejudiced by such a minor amendment. If the diversion is confirmed, I propose to modify the path to show the slight path adjustment. The Order would not cross any land belonging to Aviva (and occupied by Royal Mail) whose boundary edge was erroneously crossed by the original footprint of the development. Accordingly the land affected by the diversion route is not otherwise affected than was by the boundary movement.
In this matter, the Council is both the Planning Authority and the landowner and pursuant to this, the objector believes that there is a clear conflict of interests. She noted that the footpath could not be found on any planning documents for the allotment development and believes that if the path had been included on these documents, this would have jeopardised the planning permission. Aligning to this, the objector also stated that the Council considered that the path was not material to the development of the site. 
Section 316 of the 1990 Act makes provision in relation to land of interested planning authorities and development of that land by them. Nevertheless, my role in this matter is solely to assess and determine the proposed diversion of the path acknowledged by the Council, using the relevant legislation. Any complaints or allegations concerning the planning processes adopted by the Council are not within my remit to consider and should be addressed directly to the Council using the appropriate channels.
The objector also pointed out that there is no evidence of any approval from local residents of the diversion and feels that local residents and the parish council were persuaded not to object with the threat of losing the path completely. It appears from the papers before me that all informal and statutory consultation was duly undertaken and so the opportunity to comment on the proposed diversion was available to those who wished to do so. I note that comments were received from the Ramblers, the Parish Council, and Jacobs Well Residents Association.
The objector was concerned regarding the lack of recognition by the Council of a separate alleged circular route that was also in existence on the development site and submitted various google map images in support. However the recognition of this route as a possible right of way is a matter for Surrey County Council to assess and is not before me for consideration today.
The Main Issues
The statutory test
Section 257 of the 1990 Act provides for an Order to be made authorising the stopping up or diversion of a footpath if it is necessary to do so in order to enable development to be carried out, in accordance with a valid planning permission already granted under Part III of the same Act.


Other material considerations
In considering whether or not to confirm an Order, the disadvantages or loss likely to arise as a result of the stopping up or diversion of the way to members of the public generally, or to persons whose properties adjoin or are near the existing highway, should be weighed against the advantages of the proposed order. 
The requirements of the Equality Act 2010 should also be considered where appropriate.
Reasoning
Whether the diversion of the path is necessary to allow development to be carried out in accordance with a valid planning permission
I am satisfied that the planning permission 20/P/00197 is extant and directly relates to land affected by the Order. On the day of my site visit, although a number of allotments were in place, no development had commenced that had any significant impact on the line of the current path. 
I acknowledge the objector’s statement that the Council had prematurely diverted the current footpath without due procedure, at its south western curve. The Council felt the footpath had not been prematurely diverted but that the scale of the Order map did not allow for precise comparisons with site photographs. I noted on my site visit that the curve of the path at this location may have been crossed very slightly by the edge of an allotment path. I consider that the impact of this slight incursion on the current line of the footpath is negligible and does not constitute significant development over the path.
The Landscaping Plan relating to the planning application, both existing and the proposed amendment, clearly show that the layout of the allotments will materially affect the line of the footpath. This in turn verifies that the diversion of the path is necessary to enable development to take place, in accordance with planning permission granted under Part III of the 1990 Act, as the development cannot lawfully take place unless the path is diverted, thus justifying the statutory test. 
I now move on to consider the advantages and disadvantages of the proposed Order.
Disadvantages v advantages of the proposed Order
The footpath is located in a semi-rural location on the fringe of Guildford, bounded to the north by Jacobs Well Village and to the south by Slyfield Industrial Estate. Use of this route is likely to be predominantly for leisure purposes, pedestrian access to the industrial estate or an onward route to Guildford.
The only properties adjoining or immediately close to the proposed route, are those buildings from the Industrial estate that border the land where the proposed footpath and allotments would sit. It is the case that the Order route briefly crossed onto land that belonged to Aviva and that they were not formally consulted, although informal discussions had taken place concerning the development. However the proposed amended Landscaping Plan shifts the boundary line and Order route back within the title of the land owned by the Council, and thus there is no disbenefit to local properties in this respect.
I note that the proposed diversion route alters the terminus at Point D to a few metres further south on connecting Footpath 438, however the distance between the original and the new terminus of the footpath is negligible and does not comprise a disadvantage.
The replacement path would be slightly longer than the current path by a distance of 33 metres, if modified, forming an increase of approximately 15% on the total length of the path. The objector estimated that this added length will equate to an extra 5 hours and 21 minutes walking per annum which she considers very material. I acknowledge that the diversion would add approximately one minute to a journey, however, I concur with the Council, that in the context of an overall walk from Jacobs Well to Slyfield, this additional length is diminutive when looking at the total distance likely to be travelled as part of an onward route or in a recreational capacity.
The objector commented that the quality and diversity of views currently enjoyed from the footpath will be lost as a result of the development and the proposed diversion, as well as the ability to watch the abundant wildlife that thrives at the location. Accordingly, she feels that this amounts to a significant loss of a natural feature of interest on the site. I appreciate that this is a significant disadvantage of the development, however the view and openness of the path has already and will inevitably change further due to the planning permission that has been granted. I note that an ecological assessment report and a landscape ecological management plan were part of the informed planning process for creation of habitats for wildlife, although this does not compensate for the loss of views across an open field. In the matter of the proposed diversion, the losses described by the objector are not a direct consequence of the proposed diversion, but rather are a result of the planning permission.
The objector was concerned that the high fences surrounding the allotment site where the proposed diversion route would be located, give the feeling of being ‘penned in’ as opposed to the openness of the current footpath location. She felt that the fences were akin to prison fencing and submitted several photos for comparison. On my site visit I noted that the fencing is very high, albeit it is permeable to the eye. Security fencing is by nature of this style and was agreed as part of the planning permission, to prevent trespass and damage. Notwithstanding, the Council have advised that the footpath, whatever its location, will be fenced for the same security reasons. Whether the path remains in its current position or is diverted, it will not change the fencing requirements and as such, this again, is not a disadvantage of the Diversion Order, but of the planning permission.
Aligned to this, the objector was concerned that the south west corner of the proposed diversion route forms a dog leg, with limited visibility on approach. Although this was not my experience when walking the route, due to the permeable fencing, I do acknowledge that visibility is more reduced than without the fencing in place. The Council have confirmed that there will be appropriate low-level lighting to ensure there are no blind spots and although the objector was concerned about wildlife implications with regard to artificial lighting, it is the Council’s responsibility to ensure any lighting is appropriate for its location.
The objector further commented that the proposed route ran close to the Royal Mail warehouse adding to the feeling of the path being enclosed. On my site visit I noted the presence of the Royal Mail building, very close to Point D. Albeit the proposed route runs alongside the short edge of this building, it is only for a very short distance with the rest of the southern edge of the path overlooking an adjoining car park.
There is advantage to users of the allotment site by the proposed diversion. Should the footpath remain in its current position, it, would inevitably need to be security fenced, effectively disconnecting the site, and producing issues in navigating the site, by both vehicles and allotment holders, as well as leading to inefficiency in plot sizes, shapes, and the overall allotment layout.
I recognise the point made by the objector that there are no real advantages to local residents (unless they are allotment holders) of the proposed diversion. However there are also no significant disadvantages. There is advantage of the proposed diversion to the wider public, in that the allotment site releases former allotment land nearby for redevelopment, contributing to a significant project for housing provision in the local area. 
Other Matters
There were a number of comments from the objector regarding the suitability of the site for allotments with references to possible toxicity of the development site being so close to a former landfill site, flood risks, matters concerning tree preservation, and the removal of a septic tank and ground vents from site. I understand these are genuine concerns, however these are planning matters that are outside of my jurisdiction and not relevant to the criteria that must be applied in determining a Diversion Order under S257 of the 1990 Act.
The objector was also concerned about future maintenance issues, possible anti-social behaviour at the south west corner, possible fly tipping, as well as the issue of public costs relating to the planning permission and the Diversion Order. However these are considerations that cannot be taken into account when considering the proposed diversion and such issues should be addressed to the Council for their attention.
Conclusions
It is clear that the planning consent for the provision of allotments necessitates that the footpath is diverted in order for the development to take place, or otherwise be frustrated due to non-confirmation of the order. Thus, the diversion of the path is necessary to allow development to be carried out in accordance with an extant planning permission. 
Albeit the objector feels that the Diversion Order is fatally flawed due to a small alteration to the development boundary line, which would marginally affect the line of the Order route, the change in the line of the proposed diversion is very minor and for a very minimal stretch of the route. The slight alteration of the proposed path line is not prejudicial to the Order or its purpose, and the amendment can be addressed by modification of the Order.
The objector suggested many disadvantages to the proposed diversion and how the resulting route will be less enjoyable, less welcoming, and less scenic. However whilst I very much understand and appreciate the disadvantages examined earlier in this decision, they are predominantly causal effects resulting from the planning permission granted and do not directly flow from the proposed footpath diversion. As such, matters such as fencing height, enclosure of the footpath and loss of views would inevitably be experienced, even should the path not be diverted.
The only immediate disadvantage of the proposed diversional route would be that it is 33 metres longer. However, factoring in the semi-rural nature of the path, its general purposes of use and the surrounding network of public rights of way and adjoining highways as a whole, the additional distance would represent a negligible increase in overall journey time.
Overall, there are no significant advantages or disadvantages to the Order route for local residents, but there is advantage to the wider public, both in the effective use and management of the allotment, and the release of former allotment land to allow for housing provision.
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications:
· In Part 1 of the Schedule, Description of site of existing path or way, delete Drawing No. 3/1/74/H18A and insert Drawing No. 3/1/74/H18B.
· In Part 2 of the Schedule, Description of site of alternative highway, for Point C, delete (Grid Ref. 500176 15266) and insert (Grid Ref. 500176 152667).
· In Part 2 of the Schedule, Description of site of alternative highway, for Point D, delete (Grid Ref. 500287 152665) and insert (Grid Ref. 500289 152671).
· In Part 2 of the Schedule, Description of site of alternative highway, delete Drawing No. 3/1/74/H18A and insert Drawing No. 3/1/74/H18B.
· On the Order Map, delete that part of the line between C-D where it turns south and then immediately east to D. Delete the label D.
· On the Order Map, continue the path line from C in a straight line to its connection with FP438 and label that connection as D.
· On the Order Map delete Distance A-C-D: 274m and insert Distance A-C-D: 270m.
· On the Order Map delete Drawing No. 3/1/74/H18A and insert Drawing No. 3/1/74/H18B.
Since the Order as proposed to be confirmed would affect land not affected by the Order as submitted, I am required by virtue of Paragraph 3(6) of Schedule 14 to the 1990 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
Mrs A Behn
Inspector
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