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	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 19 May 2023



	Order Ref: ROW/3280029

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Borough of Trafford (Timperley Metro Station to Sale Footpath No 19, Timperley) Definitive Map Modification Order 2021.

	The Order is dated 24 March 2021 and proposes to modify the Definitive Map and Statement for the area by adding a footpath between Timperley metro station and the southern end of definitive footpath No 19 Sale, as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when Trafford Borough Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed

	[bookmark: bmkReturn]


Main Issues
1. The main issue here is whether the evidence is sufficient to show that in the past the Order route has been used in such a way that a public footpath can be presumed to have been established.  
2. The Order was made under the Wildlife and Countryside Act 1981 (the 1981 Act). If I am to confirm it, I must be satisfied that, on a balance of probability, the evidence shows that a public right of way on foot subsists along the route described in the Order. 
3. The case in support is based primarily on the presumed dedication of a public right of way under statute, the requirements for which are set out in Section 31 of the Highways Act 1980. For this to have occurred, there must have been use of the claimed route by the public on foot, as of right and without interruption, over the period of 20 years immediately prior to its status being brought into question, thereby raising a presumption that the route had been dedicated as a public footpath. This may be rebutted if there is sufficient evidence that there was no intention on the part of the relevant landowner(s) during this period to dedicate the way for use by the public; if not, a public footpath will be deemed to subsist.
      Reasons
4. The Borough of Trafford (the Council) made this Order in response to an application dated 27 May 2015 from June Mabon, supported by fifteen user evidence forms (UEFs). One of those forms was subsequently withdrawn, and a second indicates that the author was taking part in a litter-picking exercise in conjunction with landowner. The latter must therefore be considered to be use by right rather than as of right and accordingly I have not had regard to it.
Bringing into question
5. The application does not appear to have been triggered by a specific event or complaint. Consequently, I need to examine use within a twenty-year period prior to the date of the application itself, specifically between May 1995 and May 2015.
      Assessment of the evidence
6. The thirteen relevant user evidence forms mostly relate to the period from the year 2000 onwards, although some relate to the early 1970’s and one as far back as 1950. Six of the forms record use over the entire period from 1995 to 2015, and two others record use just shy of that 20-year period. The remaining five forms record use of the route as a footpath over shorter, but nevertheless significant, lengths of time within the relevant period. Four of the respondents state that they use the footpath either daily, twice a week or weekly, with others using the footpath on a monthly or bi-monthly basis. Most of the recorded use is for recreational purposes, including jogging and dog-walking, although some respondents describe using the route as a traffic and cycle free alternative route between Timperley and Brooklands.
7. Although the user evidence is limited in numerical terms, it is consistent in recording the use of the route over the relevant period. Moreover, that evidence includes responses from people living in the wider area and not just residents in the immediate area. I am satisfied that, on the balance of probability, this user evidence is sufficient to show uninterrupted use of the route by the public on foot over at least a twenty-year period.
8. As part of the application, copies of correspondence between the Council and the (then titled) Greater Manchester Passenger Transport Executive (GMPTE) have been provided. In a letter dated 30 December 1996, the Council explain that the footpath is well used and has been so for a considerable period of time. In a response dated 6 June 1997, GMPTE confirm that Timperley station is regularly used to access the canal bank and that there are no operational reasons why that should not continue. This correspondence is evidence that use of the claimed route as a footpath was well established even at the very beginning of the relevant period.
9. The claimed route lies on a narrow strip of land between the Metrolink rail line and the Bridgewater canal. I am advised that the latter was built between 1761 and 1776, and that the railway and the associated station at Timperley were opened in 1849. A Cheshire map of 1875 shows a path between the canal and the railway line as part of a continuous route that extends south of Timperley station. A later Cheshire map dating to 1910 shows a path between the canal and the railway line that appears to terminate at Timperley station. A more recent field sheet dating to 1980 shows the path as depicted on the 1910 map, as does an extract from the Trafford Council mapping system dating to 2012. This mapping evidence indicates that the footpath subject to the application was physically present at those times, although of course does not reveal the status of the path.
10. In addition, the Council has provided copies of two historical photographs, both taken (it would appear) from Timperley bridge. Both photographs clearly show a path between the canal and the railway line. Although neither is dated, one pre-dates the construction of housing to both the west side of the canal and to the east (beyond the railway line). In the other photograph, the housing on the west side of the canal had been constructed but the not that to the east of the railway line. The absence of housing indicates (at the very least) that the photographs pre-date 1980 and were more likely than not taken much earlier than that. This photographic evidence confirms that the footpath subject to the application has been physically present for many years.
11. I am satisfied that this evidence is, when taken as a whole, sufficient to raise a presumption that the way in question had been dedicated as a public footpath.
Intentions of the landowner 
12. There are three landowners in total, two known and one unknown. None have objected to the recording of the route.
13. None of the thirteen UEFs state that the author has been challenged in their use of the route or report the presence of any signs to indicate that there is no right of way. I am mindful that there is a gate at Timperley station which provides access to the claimed route. However, that gate is never locked. It is clear from the UEFs and the correspondence with GMPTE referred to above that this gate has historically neither prevented nor hindered access to the route.
14. No evidence has been provided to demonstrate actions by or on behalf of the owner of the land affected by the Order route during the period May 1995 - May 2015 to challenge the claimed use or to otherwise rebut the presumed intention to dedicate a right of way for the public on foot. I conclude therefore that any presumption of dedication raised has not been rebutted.
15. [bookmark: _Ref490667075][bookmark: _Ref444349657]Consequently I conclude that, on a balance of probability, a public footpath has been established along this route. 
Limitations
16. [bookmark: _Hlk132390382][bookmark: _Hlk132392291]The Order is subject to three limitations, as set out in Part III of the Schedule to the Order. In summary, these limitations are a pedestrian gate at point A on the Order Map; obstructions that may from time to time be caused by the temporary stopping up of the footpath alongside the Bridgewater Canal between points A and B by Transport for Greater Manchester; and obstructions that may from time to time be caused by the temporary stopping up of the footpath alongside the Bridgewater Canal between points B and C by the Bridgewater Canal Company Limited. 
17. The difficulty with these limitations is that they do not provide certainty as to when, or if, the footpath might be closed. It is also not entirely clear to me whether the right to use the way was dedicated subject to those limitations and that each landowner has that right. I therefore wrote to the respective landowners (where known) seeking further information regarding their intentions in this respect, but received no responses. 
18. There is, however, reference in the documentary evidence to correspondence with Transport for Greater Manchester (TfGM) at the time when the application was still under consideration. In that correspondence, TfGM confirmed that the limitation had in fact been in place throughout the relevant 20-year period. There is also correspondence from GMPTE dated 6 June 1997 confirming that they had consulted with Metrolink, who in turn confirmed that Timperley Station is regularly used as a means of access to canal and that there was no operational reason why that should not continue. The Bridgewater Canal Company Limited were also consulted at that time, but made no representations.
19. I have considered whether the matters covered by the limitations could be dealt with by way the Road Traffic Act 1988, which would give the public certainty about the timing and intention of such closures. However, it is clear that the limitations were carefully considered during the consideration of the application and appropriate consultations were carried out that time. I therefore see no reason to interfere with decision of the Council that imposing limitations on the Order was appropriate.   
      Other matters
20. The sole objection to the Order raises concerns about the loss of the path and the surrounding greenery. The stated width of the footpath in the Schedule to the Order is 2 metres, that width arrived at on the basis of evidence supplied with the application. However, I do not understand the objection to be a challenge to the width of the footpath. Rather, I read the objection as being to the total loss of the path and associated greenery. That would clearly not be the case in the event that the Order is confirmed, such that the objection has no substance.
     Conclusion
21. Having regard to the above and all other matters raised in the written representations, I conclude that the Order should be confirmed. 
      Formal Decision
22. I confirm the Order.

Paul Freer
INSPECTOR
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