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	Inquiry held on 30 August 2022
Site visit made on 31 August 2022

	by Grahame Kean  B.A. (Hons), Solicitor HCA

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 02 June 2023



	Order Ref: ROW/3255588

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as Upgrade of Parts of Public Footpath Nos 10 and 12 St Andrews, Radcliffe and Footpath No 112, Bury to Bridleway and Addition of a Bridleway in the Borough of Bury Order 2018. 

	The Order is dated 3 December 2018 and proposes to modify the Definitive Map and Statement for the area by upgrading parts of Public Footpath Nos. 10 and 12 St Andrews, Radcliffe and Footpath No.112 Bury to a bridleway and the addition of a bridleway in Bury as shown on the Order Map and Schedule.

	There were nine objections outstanding when Bury Council (the “Council”) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision:  The Order is confirmed

	[bookmark: bmkReturn]


Preliminary matters and general description of the claimed route
The claimed route starts at the junction of Brookbottom Road and St Andrews Road, Radcliffe, proceeds north-east to Elton Reservoir, then south-east of the reservoir to Woos Nab, then north ending between Nos 63 and 65/67 Buller Street. The application is to upgrade to a bridleway those parts of Public Footpath (PF) 10 and 12 St Andrews, Radcliffe that lie between points A-B-C-D-F, and those parts of PF 112 Bury between F-G, and to add a bridleway in Bury between points G-H-I-J, all as shown on the Order Map. 
I made an accompanied site inspection of the full length of the claimed route in dry sunny weather, with officers from the Council as order making authority (OMA), the applicant, supporters, and objectors including landowners.
The Main Issue
The main issue is whether the evidence discovered by the Council, taken with all other relevant evidence is sufficient to show on a balance of probabilities that a right of way, in this case a bridleway, not shown in the Definitive Map and Statement (DMS), subsists over land as shown on the Order Map. 
Issues about criminal activity along the route, safety including the hazards of farm machinery and the like, security, and suitability of the route, although they were legitimate concerns of objectors, are not relevant to the main issue. 
The relevant law  
The Order is made under section 53(2)(b) of the 1981 Act. Section 53(3)(c) states that an Order should be made to modify the DMS for an area on the discovery of evidence which, when considered with all other relevant evidence available, shows: “(i) that a right of way which is not shown in the map and statement subsists or is reasonably alleged to subsist over land in the area to which the map relates, being a right of way to which this Part applies.”
By s32 Highways Act 1980 I have to take account of any “map, plan or history of the locality or other relevant document” offered in evidence and give such weight to it as is justified by the circumstances, including its antiquity, the status of the person who made or compiled it, including for what purpose, and the custody in which it has been kept and from whence it is produced.
Section 31 of the 1980 Act sets out a statutory presumption of dedication: if public use of a way for twenty years or more is shown, the way is deemed to have been dedicated as a highway of that description unless there is sufficient evidence from which it can be concluded that there was no such intention during that period to dedicate it. The twenty-year period must be calculated retrospectively from the date when the public’s right to use the way as claimed is brought into question. Further, at common law it may be inferred that a way was dedicated and accepted for public use for periods less than 20 years. 
Although some parts of the claimed route are incidentally used by motorised vehicles for private access, the evidence being considered relates to a claim for a bridleway. If the Order were confirmed it would simply record the right of the public to walk, cycle and ride a horse on the route in question.
When was the use of the route as a bridleway brought into question?
The earliest date when use as a bridleway was effectively brought into question was in 2005 when the gate at Old Hall Farm was locked. Thus for the purposes of the statutory test of deemed dedication such use must have subsisted for the twenty-year period before that date, ie from 1985 to 2005.  
Documentary evidence
User evidence forms (UEF) were supported by documentary evidence, the key material including an extract from the Yates Map of Lancashire 1786; extracts from the 1910 Finance Act Map for the area; and maps created by Lancashire and Yorkshire Railway Company in 1904, submitted in a legal case relating to public access to the embankment of Elton Reservoir. 
The railway maps prepared for the legal case, Lancashire and Yorkshire Railway Co. v Davenport and Others 1904-06 (unreported), referred to the southern section of the claimed route as “roads” and it was said that this suggested they were highways. The case was referenced in History and Traditions of Radcliffe by William Nicholls (c1910) 1st edition. Some discussion was had about this interesting episode in the history of the locality with reference to the Elton Reservoir. Although it appeared that the railway company lost the case and the existence of a public footpath was confirmed, that footpath related to a different way, namely a section of the wall or embankment beside the reservoir. No inference as to the status of the claimed route in the present application can safely be drawn from the railway maps. 
The extract from the Yates Map is said to show a route that closely corresponds to the claimed route between G-J on the Order map. However, I found the version of the map which I inspected to be at too small scale and indistinct to enable me to make any inference therefrom as to the status of the claimed route in this particular case.
Extracts from the 1910 Finance Act Map for the area show sections of the claimed route which have clearly been given their own plot number and acreage, suggesting they depict a public route. This type of annotation has been recognised as a convention used by the Ordnance Survey for public roads at the time. I agree that the map extracts provide some evidence, although not sufficient in themselves, to support a case that the claimed route is a highway.
Other documentary evidence was submitted and considered by me, including historical mapping and photographs including aerial images. Overall the documentary evidence provides a good indication that the Order route was present on historical mapping as a way of some kind, without confirming its status. 
No deposit under s31 of the 1980 Act was made by any landowner that would have operated as notice to the public at large that there was no intention to dedicate the claimed way as a bridleway. 
User evidence
The information in the UEFs supports the use of the Order route by the public on horseback and its status as a bridleway.
18 user evidence forms (UEFs) from users supported the claim, disclosing evidence of use of the claimed route on horseback, 11 of whom claimed to have ridden the route for a period during the 1985-2005 period, with a frequency of use between once a day and once a month. Two users used the Order route for the full twenty years. The other 9 used it such that in any year between 1985-2005 a minimum of 6 and maximum of 10 users rode the route. One witness stated they used the route since 1966 and 6 claimed to be using it when the UEFs were completed in 2014/15. Four witnesses who submitted UEFs were interviewed by the Council to confirm information in the forms.
This supports that a use that was ‘without secrecy’ and at a sufficient level to make the landowners aware that the public at large were asserting a right over the land during the relevant period. No UEF refers to notices or signs suggesting equestrian use was prohibited or that any user was prevented from using the route by the presence of gates, indicating that the use was without force. Nor was any user stopped from using the route or given permission that might have suggested the use was carried out with permission or by licence. 
The number of local persons who completed evidence forms, taken with those who gave direct oral testimony appear representative of the local community. One objection was that several gates along the claimed route were depicted on the Ordnance Survey plans. Several notices and gates had indeed been erected at various points along the Order route. The presence of gates does not mean that access for horses was not possible. Walkers, cyclists and riders have clearly used the route without difficulty. Since 2005 it appears that some gates were positioned without a gap sufficient for riders on horseback to easily pass. However the evidence was that use was open and unimpeded by any notice or obstruction over the relevant 20-year period 1985 to 2005. I am satisfied from the available information and the testimony given which was cross-examined upon, that between 1985 to 2005 if there were gates in position, they probably did not prevent use of the route by horse riders. 
As to signs along the Order route, there is no compelling evidence of signs between 1985 and 2005 that would have effectively demonstrated a negation of landowners’ intentions to dedicate the way as a bridleway. This is because evidence of signs is such that riders did not consider that they related to them, or they were sited in a way that riders were not aware of them. For example, the fact that a sign “hidden in the trees near High Bank” may have indicated “Road Closed” suggests it was not in fact seen or considered by riders.
Objectors who owned various sections of the Order route consistently maintained that horse riders, when espied, had been challenged or at least informed that the way was not a bridleway and therefore not permitted. However, the evidence was short on detail in terms of dates, exact locations and individuals involved. In brief, and although I accept that there may have been several instances of riders being informed in one way or another that the way was not a bridleway, that has not prevented the use of the Order route in the circumstances described in the UEF’s. The UEFs were not challenged in any detail. Overall, the objectors were unable to point to anything that demonstrated a clearly expressed intention not to dedicate the claimed way, such that was made known to the public either by landowners or others in possession or control of the land. 
For example, an objector stated that when seen, horse riders were told the lane was not a bridleway and they and their friends would ride with permission. As the Council points out, the UEFs do not indicate that the route was in fact ridden with permission or any licence. Nothing emerged from the objectors’ evidence at the inquiry to cause me to take a different view.
Reference was made to a sign at the top of the track west of Woos Nab. Although not mentioned in the UEFs it refers to the Highways Act 1959, suggesting it was erected before 1980 so would not have been present by 1985. It appears to have been obscured by vegetation prior to 2006-2009 and was only apparent when reservoir banking work started. I do not consider this persuasive evidence of an intention not to dedicate a right of way. It is probable from the information available, that the sign would not in fact have been visible during the 1985 to 2005 period.
The gate at Old Hall Farm, point D on the Order plan (which when locked brought into question the public nature of the right of way in 2005), was replaced in 2016 and a wider gap was created to the side. 
The National Cycle Network (NCN) forms part of the claimed route, between G-J. It was created, signed by Sustrans in consultation with the Council’s planning department and opened in 2005 with the recognisable blue signs being present on the route. None of the signage or information suggests the route is permissive or that it should not be used by the public. The Council asserts that what is relevant is not how the route was created but that it has been advertised to the public for use as part of the NCN since 2005. Landowner notices on this section state “Private Road. No unauthorised vehicles beyond this point”. The Council claims that use by the public on horse, cycle or on foot is not thereby disputed since the reference is to vehicles.
On the Order route I saw that in the section from point J to Buller Street where the highway connects to the route, there were various road signs and speed humps in the road. Signage was somewhat confusing here, for example it purported to prohibit the use of motorcycles whilst appearing to tolerate motor vehicles going down the order Route to the Cygnet hospital and further on the Elton sailing club. 
I consider that the claimed route generally has the appearance of a bridleway in terms of width, surface, gradients and lack of obstructions. One objector was clear that they had not witnessed use of horses on the claimed route since early 2017, however this must be considered alongside all the evidence presented regarding use by horses, including usage and signage noted during site visits since 2015. This includes the erection of a “Caution Horses Slow” sign at the start of the Order route at St Andrews Road/Brookbottom Road. All in all the evidence post-2005 supports the inference that the use of the Order route has been a continuance of a prior bridleway use by the public.
Despite user evidence forms stating that there were no signs on the claimed route, it was also said by an objector that there have been signs on the route since 2007. The UEFs support use of the route between 1985 and 2005 and signs after this time are not relevant to that period. The signs in question state “Private Road. No unauthorised vehicles beyond this point” which wording makes no references to horses or riders. As a matter of law private rights of access can run along ways that have acquired public rights of passage.
Other matters
The UEFs contained similar handwriting but I am satisfied from what I was told that the path description, street names and so forth were filled in by the applicant as such information may not have been known by witnesses and to save time. The Council was satisfied that the witnesses rode the claimed route.
It was also asserted that a gate on the route was locked by a landowner at Christmas and/or New Year’s Day. The Council did not verify this as during the 1985-2005 period or whether users were led to believe they were not using it by right. In the absence of more substantive evidence to support the claim I give it little weight in the overall balance. 
Widths specified in the Order 
The UEFs indicate that the widths of the order route vary from section to section and the map indicates by numbers and a legend the sections with the width claimed. This is consistent with the evidence and corresponds with observations during my visit. I therefore consider the claimed widths reflect both the way and the use made of it and are appropriate.
Conditions and limitations
The right of the owners to install and maintain field gates with a gap to the side is recognised in the Order at the locations specified therein, namely at points V, W, X, Y and Z shown on the Order map.
Summary
I find from the foregoing that the deposit date of 2005 was the earliest date when use as a bridleway was effectively brought into question, and for the purposes of the statutory test of deemed dedication, the relevant period of use over which such use must have subsisted is from 1985 to 2005.
I am satisfied on the balance of probability that, although the documentary evidence by itself is inconclusive, it is the user evidence which in terms of its quantity and quality shows a public use of the Order route by horse riders from 1985 to 2005, sufficient to raise a presumption of dedication and acceptance by the public of a bridleway under s31 of the 1980 Act.  
I find that there is no evidence that any effective challenge was made by notices, barriers or like obstruction placed across the route through the period 1985 to 2005. The information as to this provided by the objectors was mostly anecdotal in nature and as a matter of fact and degree was insufficient to establish that the right of the public to use the way as a bridleway had been brought into question as set out in s31(2) of the 1980 Act during the relevant period, or otherwise so as to show lack of intention to dedicate a bridleway. 
Some of the concerns expressed by the landowners who objected were understandably related to issues of private access and security. Whilst I do have sympathy for the views expressed, these are matters I cannot take account of in determining the legal status of the Order route. 
Conclusion
For the above reasons and considering all other matters raised I conclude that the Order should be confirmed.
Formal Decision 
I confirm the Order.
Grahame Kean
INSPECTOR


APPEARANCES

For the Council
Mr Piers Riley-Smith			Barrister
Mr Chadwick					Rights of Way Officer 

In support of the Order
Mrs Pope					Applicant
Mrs Tierney 					Supporter

Against the Order
Mrs Tod (senior)				Objector
Mrs Tod					Objector
Mrs Brown	 				Objector
Mr Ward					Objector
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