 
	Order Decision ROW/3272235



[image: LOGO]


	[bookmark: bmkTable00]Order Decision

	Inquiry Held on 14 & 15 March 2023
Site visit made on 14 March 2023

	by Paul Freer BA (Hons) LLM PhD MRTPI

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs 

	Decision date: 16 May 2023



	Order Ref: ROW/3272235

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Lancashire County Council Spendmore Lane to Station Road Coppull (Definitive Map Modification) Order 2013.

	The Order is dated 11 September 2013 and proposes to modify the Definitive Map and Statement for the area by adding a footpath as shown in the Order plan and described in the Order Schedule.

	There were thirty-two objections outstanding when Lancashire County Council (LCC) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is not confirmed

	[bookmark: bmkReturn]


Background and Procedural Matters
The footpath proposed is through a subway beneath the West Coast mainline railway. The sole landowner is Network Rail.
The railway itself was built in 1838 pursuant to the Preston and Wigan Railway Act 1831, albeit as a single track at that time. The railway was subsequently widened pursuant to the North Western Railway Act 1888, which also made provision for the diversion or stopping up of any road or footpath affected by the widening of the railway. Plans dated 1895 show that the route of Spendmore Lane had by that time been diverted onto its present alignment, having originally crossed the railway to the south of the Order route via a level crossing. 
The appeal route was proposed to provide pedestrian access to Coppull railway station from what is now Spendmore Lane. In an agreement dated 1896 between the North Western Railway Company and the Leyland Hundred Highway Board (the 1896 Agreement), the former agreed to provide the subway as an alternative to the level crossing that had been stopped up. The 1896 Agreement is central to the main issues in this case and it is therefore helpful to set out the key clauses in that agreement here.
Clause 1 of the 1896 Agreement states:
‘The Company shall and will forthwith make and complete and at all times thereafter maintain between the points indicated by the letters E F on the plan hereto annexed a Subway or passage properly lighted extending from the Highway or carriageway on the west side of the said line to the Highway on the East side thereof and will open such subway or passage to and permit the public to have the free and uninterrupted use thereof as and for a diversion of the said footway at all times thereafter except for one day in every year namely the twenty sixth day of December upon which day the Company shall be at liberty so far as the Highway Board can authorise them so to do to close the said subway and passage and obstruct the access of the public thereto’.
Point E referred to in Clause 1 of the 1896 Agreement is the southern entrance to the subway and Point F is the northern entrance onto what was at that time known as Spendmore Lane but is now known as Station Road.
Clause 2 of the 1896 Agreement states: ‘That if the Company shall at any time thereafter desire to close the said subway permanently to the public they shall be at liberty to do so without any objection from the Highway Board upon previously providing a proper and efficient substitute for the said footway as closed as aforesaid to the reasonable satisfaction of the Highway Board or other Highway authority for the time being the said Township of Coppull.’
The subway was in use by the end of 1896, although there is also evidence that construction of the subway had actually commenced the year previously. Coppull Station was closed in 1967, and by April 1970 the station and platforms had been demolished.
On 1 December 2009, Mr Roger Turner made an application to add the footpath to the definitive map and statement. In November 2012, LCC determined not to make the Order but in April 2013 were directed to do so by the Secretary of State following a successful appeal (FPS/Q2371/14A/6). At the Inquiry, the Council adopted a neutral stance and the case for the confirmation of the Order was presented by the applicant, Mr Roger Turner. 
Main Issues
[bookmark: _Hlk126919066]The Order was made under the Wildlife and Countryside Act 1981 on the basis of events specified in sub-section 53(3)(c)(i). If I am to confirm it, I must be satisfied that, on a balance of probability, the evidence shows a public right of way on foot subsists along the route described in the Order. 
[bookmark: _Hlk129865720]The case in support is based primarily on the presumed dedication of a public right of way under statute, the requirements for which are set out in Section 31 of the Highways Act 1980. For this to have occurred, there must have been actual use of the claimed route by the public on foot, as of right and without interruption, over the period of 20 years immediately prior to its status being brought into question, thereby raising a presumption that the route had been dedicated as a public footpath. This may be rebutted if there is sufficient evidence that there was no capacity or intention on the part of the relevant landowner during this period to dedicate the way for use by the public; if not, a public footpath will be deemed to subsist.
In the event that the claim under statute does not succeed, I must then consider it at common law dedication.
I must consider whether there is any incapacity of a corporation or other body or person in possession of land for public and statutory purposes to dedicate the claimed footpath as a highway if the existence of a highway would be incompatible with those purposes. In this case, the body concerned is Network Rail.


Reasons
LCC made this Order in response to an application dated 1 December 2009 from Mr Roger Turner, supported by ten forms giving evidence of use (UEFs).
Bringing into question
I was provided at the Inquiry with a letter from the Clerk of Coppull Parish Council to Network Rail dated 21 February 2007, from which it is evident that the Parish Council was already pursuing the closure of the subway at that time. It was not until some three years later that the subway was actually closed, with the erection of gates in 2010. That was an event that would itself have brought into question the public’s right to use the way. However, in the interim, Mr Turner submitted his application to LCC on the basis that he was not aware of any lawful reason why the subway should be closed. I am therefore satisfied it was the submission of the application by Mr Turner in late 2009 that first challenged the rights of the public to use that path and therefore brought the use of the way into question. Consequently, I need to examine use by the public during the period between December 1989 and December 2009.
Assessment of the evidence
Whether the evidence is sufficient to show that in the past the Order route has been used in such a way that a public footpath can be presumed to have been established
Of the 10 UEFs submitted with the application, eight cover the entire period from 1989 to 2009. All of those UEFs record use of the footpath over a considerably longer period than that. The remaining two UEFs record use over periods of eleven and sixteen years respectively. Frequency of use of the Order route is variously recorded on the UEFs as daily, weekly or monthly, or otherwise stated in general terms such as ‘many’ and ‘countless’. The stated purpose is always for recreation, including for visiting friends and relatives. 
[bookmark: _Hlk126854259]In addition to the ten UEFs submitted with the 2009 application, there is a letter from Mr Anthony Cordery supporting the re-opening of the subway. In his letter, Mr Cordery explains his concerns regarding the consequences of the subway not being available but does not set out his own use of the subway: his letter is entirely silent as to how many times he used the subway, or even if he personally used it at all. Mr Cordery did not appear at the Inquiry and, without details of his own use of the route, his letter does not add substantively to the evidence of actual use of the subway provided in the ten UEFs submitted with the application.
Network Rail question whether the low level of use recorded on the UEFs is sufficient to show that a public footpath can be presumed to have been established noting, in particular, that only eight users were recorded as using the route in the first years of the relevant period.  In that context, I acknowledge that the level of use recorded in the UEFs is relatively low for an urban area such as this. However, notwithstanding the low number of respondents, I am struck by the consistency of that evidence and in particular by the frequency with which the route is claimed to have been used. I am therefore satisfied that this evidence is, when taken as a whole, sufficient to raise a presumption that the way in question had been dedicated as a public footpath.
Statutory incompatibility 
Section 31 (8) of the Highways Act 1980 (the 1980 Act) states that nothing in that section affects any incapacity of a corporation or other body or person in possession of land for public or statutory purposes to dedicate a way over that land as a highway if the existence of a highway would be incompatible with those purposes. I note that Section 31 (8) of the 1980 Act refers to land in possession for public or statutory purposes: there is no requirement for that land to actually be operational (emphasis added). 
It was held in British Transport Commission v Westmorland County Council [1958] AC126, and upheld in Rambler’s Association v SSEFRA [2017] EWHC 716 (Admin), that the question of fact under section 31(8) is to be examined at the point in time when the order is being examined. Consequently, I must consider the question of statutory incompatibility on the basis of the facts as they exist at this time and not as they were during the relevant period between 1989 to 2009, or before.
There is no dispute that Network Rail is the landowner and is a regulated statutory body, both owning and operating the rail infrastructure of Great Britain (the network). Network Rail has statutory obligations, duties and responsibilities to public safety and operational efficiency under Health and Safety legislation, the Railways Act 1983 and the Network Licence. I must therefore consider whether Network Rail is incapable of dedicating the Order route by reason of Section 31(8) of the 1980 Act.
In giving her evidence, Ms Bentley explained that the subway is technically a structural underbridge designated as Bridge 73 and has two spans. One span supports the twin-track West Coast mainline, frequently used by high-speed trains operating one of the two main arterial routes between London and Scotland, as well as by slower commuter and freight traffic. The other span is a ‘redundant formation’ that does not support any tracks at this time but is nevertheless still regarded as operational land, not least because it has never been the subject of a ‘Demarcation Agreement’ with the British Rail Board (Residual) for disposal as a residual or non-operational asset. The land above Bridge 73 therefore remains as land held by Network Rail for a statutory purpose. 
In this context, Ms Bentley explained that this currently redundant operational land could in the future be required to facilitate line speed improvements by providing passing loops for the high-speed trains to pass slower commuter and freight traffic. It was explained that this section of the line at Coppull is one of a limited number of locations on the West Coast mainline where it is possible to provide a passing loop. Network Rail considers that these enhancements to the West Coast mainline are foreseeable given similar improvements occurring elsewhere on the network. 
The possibility of securing line speed improvements through the use of the redundant formation supported by Bridge 73 clearly goes to Network Rail’s statutory obligations, duties and responsibilities in relation to operational efficiency. It was also explained that the redundant formation is almost life-expired and would require replacement in full before it could accommodate new rails and train loading. Not only does that go to Network Rail’s statutory obligations, duties and responsibilities in terms of public safety, maintaining Bridge 73 to a safe standard also represents an ongoing financial burden to Network Rail.
The implications of the route being confirmed as a public right of way would be significant for Network Rail. It was Ms Bentley’s evidence that the Network Rail Structures Engineer has advised that the rail-supporting girders over the subway are in need of substantial repairs or replacement across the entire width of the railway corridor. This would necessitate heavy structural repairs, including opening the subway and replacing the roof so that it remains strong enough to carry train loading. The minimum cost of this work is estimated at £1.2M, rising to £2M if future proofed to accept additional rail capacity. Ms Bentley explained that this would not only incur a high cost burden to Network Rail, carrying out the necessary work would impact upon the efficient operation of the railway. 
The evidence given by Ms Bentley was not supported with technical reports or financial appraisals. Nevertheless, the evidence was not challenged by the applicant and the exposed girders beneath the redundant span exhibit obvious signs of deterioration. I therefore have no reason to doubt the evidence given by Ms Bentley.
It was explained by Ms Bentley that Network Rail’s financial outlay is set within 5-year control periods. There is no contingency funding available to cover any additional high-cost mitigation measures against a settled control period.  In the event that the subway was made a public right of way, the cost of the mitigation works required to Bridge 73 could not be accommodated in the current control period without it impacting on other authorised and approved schemes necessary to ensure the safe and efficient operation of the railway. On the other hand, the closure and eventual infilling of the subway would remove that cost burden and would assist Network Railway in fulfilling the statutory purpose of the safe and efficient operation of the railway.
In my view, dedicating the subway as a public footpath would place an undue financial and operational burden on Network Rail. That would not be compatible with the safe and efficient operation of the railway. I am mindful that the route in question does not proceed onto or across any operational railway land, in terms of carrying rail traffic, albeit the redundant span is considered to be operational land in any event. There is no direct risk to safety associated with people using the subway to pass beneath the railway. Nevertheless, I go back to the wording of Section 38 (1) of the 1980 Act, which does not expressly refer to operational land but does refer to statutory purpose. One of the statutory obligations held by network Rail relates to operational efficiency. 
I have been referred to an Order decision dating to September 2016 relating to a redundant bridge over a railway (FPS/N4720/7/30). The Inspector concluded that it would not be compatible with the efficient operation of a railway for the railway operator to dedicate a public footpath over a railway that which entailed an undue burden of providing a crossing of the railway (emphasis added). The facts of that case were very different to the facts in this case, but neither involves crossing a railway line on the level or entering onto active operational land. However, I note that the Inspector framed his reasoning around the statutory purpose of efficiency and in my view there is a direct parallel with this case in that respect. For that reason, that Order decision is a relevant material consideration to which I attach significant weight. 
[bookmark: _Hlk130212402][bookmark: _Hlk130136535][bookmark: _Ref444349657]I therefore conclude that Network Rail could not be deemed to have dedicated a public footpath beneath Bridge No. 73 due to statutory incompatibility. 
Having reached that conclusion, it is not necessary for me to go on to consider whether there was no intention on the part of the landowner to dedicate the way for use by the public. Similarly, there is no need for me to consider further dedication under common law.
Other matters
The applicant raises a number of matters in support of his application, including (in his view) the unsuitability of the pavement beneath the railway bridge (Bridge 74) as an alternative to the subway. In support of that position, Mr Turner produced several photographs showing spray from passing vehicles inundating the pavement and damage to signs mounted on the bridge due to vehicle strikes. Mr Turner also adduced evidence to show that the road beneath the bridge had been closed on at least one occasion, with the implication that closure of the subway would necessitate a lengthy diversion for pedestrians intending to access facilities on the other side of the railway line.
The thirty-two objections duly made objections to the Order each cited anti-social behaviour associated with the subway as the principal grounds for objection. Indeed, anti-social behaviour was the reason behind Coppull Parish Council seeking the closure of the subway in or around 2006, a position supported by Sir Lindsay Hoyle MP. At the Inquiry, Mr Barry Sherborne spoke on behalf of other objectors when he outlined the nature and extent of the anti-social behaviour associated with the subway that has taken place.
[bookmark: _Hlk130646731]Whilst these are all clearly matters of importance to the applicant and the objectors, they are not relevant to my consideration of this Order which seeks to determine whether or not the right to use the way on foot has already been established in law through long unchallenged use.  
Conclusion
In allowing the appeal against the refusal of LCC to make the Order (FPS/Q2371/14A/6), the Inspector found that the claim for the footpath met the lower test to be applied at that stage, specifically that it was reasonable to allege that a right of way subsists. I have had the benefit of reading and hearing additional and more detailed evidence provided to this Inquiry. On the basis of that evidence, I find that the claim does not meet the higher test that applies at this later stage, specifically whether a right of way subsists on the balance of probabilities. Consequently, having regard to the above and all other matters raised, I conclude that the Order should not be confirmed. 
Formal Decision
I do not confirm the Order.

Paul Freer
INSPECTOR


APPEARANCES

For the Order making Authority

Ms Jane Turner					Principal Lawyer

In support of the Order

Mr Roger Turner				Applicant

Objectors to the Order

Mr Peter Wilson				On behalf of Sir Lindsay Hoyle MP

Ms Sue Edwards				Clerk, Coppull Parish Council

Mr Barry Sherborne				Local resident

Mr Jerry Greenwood				Head of Infrastructure Liability,
								Network Rail
He called:

Miss Vicki Bentley				Liability Negotiations Advisor,
								Network Rail


DOCUMENTS SUBMITTED AT THE INQUIRY

[bookmark: _Hlk130728496]1/		Opening submissions on behalf of Network Rail.
2/	Full transcript of the judgment in Rambler’s Association v SSEFRA [2017] EWHC 716 (Admin).
3/	Series of photographs submitted by the applicant.
4/	Map dated 15 June 2019 showing road closures, including of Spendmore Lane at Bridge 74.
5/	Documents submitted by Network Rail labelled NR1 to NR7 inclusive, comprising four Work Items, an invoice and letter from Coppull Parish Council and a ’Crashmap’ for Spendmore Lane.
6/	Closing submissions on behalf of Network Rail.
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