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	Site visit made on 24 January 2023

	by Mrs A Behn Dip MS MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 30 May 2023



	Order Ref: ROW/3276455

	This Order is made under Section 119 of the Highways Act 1980 (the 1980 Act) and is known as the Bedford Borough Council (Brickhill: Part of Footpath No.19 and Part of Bridleway No. 23) Public Path Diversion Order 2020.

	The Order is dated 27 May 2020 and proposes to divert two public rights of way as shown on the Order Map and described in the Order Schedule.

	There was 1 objection outstanding when Bedford Borough Council (the Council) submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

Summary of Decision: The Order is confirmed subject to the modifications set out below in the Formal Decision.
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Procedural Matters
In writing this decision I have found it convenient to refer to the points marked on the Order Map.
I made an accompanied site visit on Tuesday 24 January 2023 where I was able to walk the entirety of the proposed Order routes. A section of the existing footpath and bridleway was obstructed by the house and garden of No.3 Thurne Way and the length of existing bridleway between points B-C was largely overgrown and inaccessible, albeit viewable for the most part, from the northern side of the watercourse.
Nonetheless, when considering this case, I will disregard any obstructions on the existing ways and assess the matter as though they were open and available for public use.
One objection was outstanding when the Order was submitted to the Planning Inspectorate, however a further objection was subsequently received, and in writing this decision I have taken all objections into account.
One objector submitted that the Order had been made ultra vires and questioned the internal procedures used by the Council in the Order Making process, as well as the existence of lawful planning consent for the estate built some decades ago. My role is to assess and determine the Order using the relevant legislation. Any complaints or allegations concerning the application or planning processes adopted by the Council are not within my remit to consider and should be addressed directly to the Council using the appropriate channels. 
This objector also submitted that the Order was fatally flawed due to the proposed bridleway being illustrated with a broken bridleway notation rather than a bold broken line. The point of the Order is to ensure a reasonable person can understand its intention and it is clear that the objector understood the intent of the Order as it has been objected to on various points. I consider that the notation used by the Council assisted in distinguishing the bridleway diversion from that of the footpath. The form of the Order is substantially to the like effect as the form required by the Regulations, is not misleading in any way, no-one has been prejudiced by the notation, and thereby the Order is considered valid.
The same objector also submitted that the wrong titles had been used in the Order for the naming of the footpath and bridleway. The Council have advised that the borough had been subject to boundary changes in 2014 and that they had consolidated the Definitive Map in 2021. Copies supplied of the Definitive Statement duly record the rights of way in the same manner as the Order and I am satisfied that the Order has been drafted correctly in this respect.
It was requested by an objector that should the Order be confirmed that it be modified to record the location of a culvert and a bridge, on the bridleway and footpath, respectively. It is a matter for the Council as to whether these assets are included in an Order Schedule. I noted on my site visit that neither the culvert or the bridge, form a limitation in any way or restrict the width of the routes at the locations where they are crossed. Any failure of these assets would naturally fall within the Council’s statutory responsibilities to repair. Correspondingly I do not consider it a necessity that they are recorded on the Order.
An objector commented that the words ‘stopped up’ were used on the Order, but the ‘word ‘extinguished’ was used on the Order map key. It was also pointed out that the word ‘retained’ had been used as opposed to ‘unaffected’ for those parts of the rights of way that are untouched by the Order. I recognise that some terms are preferable to others when producing an Order, however essentially these notations either infer the same meaning or have the same effect and so I am not inclined to modify the Order in this respect.
Both objectors questioned the wording used by the Council to describe the width of the proposed footpath, with one requesting that should the Order be confirmed that the actual width of the surfaced footpath be stated, rather than the current wording of ‘width of the pathway as surveyed by Ordnance Survey and shown on the attached map.’ I accept that it is appropriate to have a stated width where possible. On the site visit, the proposed footpath was measured at three points from edge to edge of the surfaced path and was found to have a width varying between 2–3 metres. If confirmed, I propose to modify the Order accordingly.
I noted in the drafting of the Order that a very minor typographical error had been made in Part 1 of the Schedule with the misspelling of the word running. Albeit there is no likelihood of this causing the Order to be misinterpreted, should the Order be confirmed, for the sake of completeness, it will be modified to correct the error.
Main Issues
For the Order to be confirmed, I must be satisfied, by virtue of Section 119 of the 1980 Act, that:
· it is expedient, in the interests of the landowner, the occupier or the public, that the footpath and bridleway should be diverted.
· the new rights of way will not be substantially less convenient to the public;
· any new termination points will be substantially as convenient to the public; 
· it is expedient to confirm the Order having regard to the effect which: 
(a) the diversions would have on public enjoyment of the ways as a   whole.
(b) the coming into operation of the Order would have in respect of other land served by the existing paths; and the land over which the new rights of way would be created, together with any land held with them.
Regard should also be given to any material provision contained in a rights of way improvement plan (ROWIP) for the area.
Reasons
[bookmark: _Hlk114227422]Whether it is expedient in the interests of the landowner, or the public that the rights of way should be diverted
There is some difference of opinion amongst the parties on the matter of whose interests the Order would serve. The Council consider it to be expedient that the ways should be diverted in the interests of the owner of No.3 Thurne Way, as the definitive line for both rights of way cross through the dwelling and garden of that property. The council also feel that the diversions are in the interest of the public as they will have routes that are not obstructed by a dwelling, do not run through a watercourse at a location where there is no crossing point and with respect to the bridleway, does not run in close proximity to the banks of the watercourse.
However, the objectors feel that the Order is not in the interests of the public because current obstructions to the ways should be disregarded and the convenience of the existing routes be assessed as if they were unobstructed. Accordingly, they believe that only minor diversions are necessary to align both rights of way away from No.3 Thurne Way.
To an extent this observation is correct, but even when disregarding the obstructions currently on the routes, the close proximity of the watercourse to the bridleway at various points along the existing line could be regarded as a safety concern for the public, therefore the diversion could be viewed as expedient in their interest.
Nevertheless, the test is met if it would be expedient to divert the ways in the interests of either the landowner or the public; it need not be in the interests of all. The proposed diversions are undoubtedly in the interest of the landowner of No.3 Thurne Way to remove the rights of way running through the house and garden and so I consider the diversions are expedient in their interest.


Whether the new rights of way will not be substantially less convenient to the public
The proximity of the existing route of Bridleway No. 23 to the watercourse has been raised as a matter by the Council, and although this could be considered under matters of convenience, it will be examined later in the report.
The existing route of Footpath No.19 (E-B) has a recorded length of 56 metres and no recorded width. The length of the proposed diversion (E-D) is 65 metres. The difference in length is diminutive, with the proposed route being surfaced throughout and with width measurements taken at the site visit varying between 2-3 metres.
The existing route of Bridleway No. 23 (A-B-C) has a stated length of 396 metres with a soft surface and a width of not less than 3 metres. The proposed route  (A-D-C) is 399 metres in length, surfaced throughout its length and with a prescribed width of 4 metres. The difference in distance travelled is negligible.
Accordingly, I consider the proposed routes would not be substantially less convenient to the public.
Whether any new termination points are substantially as convenient to the public
The northern termination point for the proposed diversion of Footpath No.19 would move a few metres to the north of the existing definitive map line, to connect with the proposed bridleway diversion. I find this minor alteration substantially as convenient to the public.
The proposed bridleway route is an elastic diversion and does not alter the termination points.
The effect of the diversions on public enjoyment as a whole
It is unclear as to the surfacing and undulation of the existing Footpath No.19 prior to the estate being built but it was likely to have been unmade. Since the proposed path closely follows the original line and corresponds with the route people are currently walking, I do not consider that the diversion of this footpath would have any detrimental effect upon public enjoyment.
Turning to the bridleway, the objectors believe that the proposed diversion would have an adverse effect on public enjoyment on the basis that the existing right of way (A-B-C) offers a quiet, green route, with an unmade surface that they consider preferable, more wildlife interest and less risk of collision with other types of users, such as cyclists, compared to the busier surfaced track of the diversion.
With respect to the points between A-B, I concur that the existing bridleway surface is level and grassed offering a soft surface that is preferable for some users. However, the existing bridleway also runs alongside the steep banks of the watercourse between these points and some signs of erosion can be observed on the steep banks. The proposed diversion is only a few metres away, with a 4-metre width, a metre of which is grassed, so that users can choose the type of surface they wish to travel on. The suggested diversion also offers the same user experience as the existing bridleway with no loss of views and at a safe distance from the watercourse.
When considering points B-C of the existing bridleway, the definitive line is naturally cut off by the watercourse at point B, the existing bridge being located further to the west. The bridleway is then obstructed by the house and garden of No.3 Thurne Way. After this point the bridleway then travels through a wooded thicket to its termination point at C. Although this stretch was predominantly unwalkable due to dense vegetation, I will assume for the purposes of this decision that it was open and available for use.
For the most part, the bridleway closely hugs the fence lines of properties with the watercourse to its other side, initially some distance away but as the existing bridleway turns due west in the thicket, to approach point C, the space between the fence lines of adjoining properties and the bank of the watercourse narrows significantly, leaving a gap of approximately 1-1.5 metres in width in some places. Although this may be sufficient for an able walker to negotiate, I do not consider it offers safe passage or any passing points for cyclists, equestrians, the less abled or those accompanied by young children and correspondingly poses a risk to all.
I do agree that the existing bridleway route offers a quiet, green interlude from the public access land where the proposed diversion sits, however there are no significant views or features of interest within the wooded area, whereas the proposed diversion running through an open green space, does offer good views of the nearby wildlife pond and is of sufficient width for all users to pass safely, using the hard surface or adjoining grassed area.
I also appreciate that the existing line of the bridleway enables those who want to, to form a short circular route through the thicket and then back along the track where the proposed diversion would sit. However, from the papers before me there is no evidence of a widespread expression of interest or support for this and retaining the existing bridleway line for the purpose of a circular walk only benefits able walkers due to the general unsuitability of the existing bridleway for other users.
Whilst I recognise that there is enjoyment and interest for some people in walking through a secluded undulating wooded area, away from the adjoining open space, I consider that many other people would prefer to walk or ride on an open, wide, and level path. Furthermore, the risk of encountering other users along that section of the existing route which is very narrow and next to the steep bank of the watercourse may cause concern and reduce the enjoyment of all types of users excepting the most able walkers. Correspondingly, I consider that the diversion of the section B-C will not decrease public enjoyment of the bridleway as a whole.
The effect the coming into operation of the Order would have with respect to other land served by the existing rights of way and the land over which the new rights of way would be created 
No issues are raised which suggest that the diversions would have any adverse effect on land served by the existing route or on the land over which the alternative route will be created.
Consideration of the Order in light of any material provision contained in the ROWIP
It is stated by the Council that there are no material provisions within the ROWIP which are relevant to or would militate against the proposed diversions.
Other Matters
I note one objector’s comments about the displaying of the notices and would agree that the position of these notices on lamp posts made the reading of them slightly more difficult. However, they were clearly visible to me on my site visit, and I was able to read and understand what they said.
It was submitted that the proposed bridleway would be and is currently subject to inconsiderate and sometimes illegal use. This is a matter outside of my remit and should be addressed to the Council.
Conclusion
I have found that the Order is expedient in the interests of the owner of No.3 Thurne Way to remove the recorded rights from their property and is also in the interests of the public from a safety perspective. The alterations to termination points where different, would be substantially as convenient to the public, and the Order routes would not be substantially less convenient to the public. The proposed diversions on the whole, do not decrease public enjoyment, indeed for most users, they offer a safer and more suitable alternative and as such, I consider it is expedient to confirm the Order.
Having regard to the above, and all other matters raised in the written representations, I conclude that the Order should be confirmed subject to the modifications set out in the Formal Decision.
Formal Decision
I confirm the Order subject to the following modifications: 
· In Part 1, section (ii) of the Schedule (Description of site of existing path or way), replace the word ‘rinning’ on line 9 with the word ‘running’.
· In Part 2, section (i) of the Schedule (Description of site of new path or way), delete the text ‘The new length of the Public Footpath described above shall occupy the width of the pathway as surveyed by Ordnance Survey and shown on the attached map.’ Replace this text with ‘The new length of the Public Footpath described above shall have a varying width of between 2-3 metres.’

Mrs A Behn
INSPECTOR
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