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	Site visit made on 21 March 2023

	by Nigel Farthing LLB

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 19 June 2023



	Order Ref: ROW/3287165

	This Order is made under Section 53(3)(b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Suffolk County Council (Parishes of Brent Eleigh, Lavenham and Preston St Mary) Modification Order 2020.

	The Order is dated 23 December 2020 and proposes to modify the Definitive Map and Statement for the area by adding restricted byways in the parishes of Brent Eleigh, Lavenham and Preston St Mary, upgrading a bridleway and footpaths to restricted byway and deleting a bridleway, all as shown on the Order Map and described in the Order Schedule.

	There was one objection outstanding when Suffolk County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation

	
Summary of Decision: The Order is proposed for confirmation subject to modifications which require advertising as set out below in the Formal Decision.
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Procedural Matters
I made an unaccompanied site inspection on 21 March 2022 when I was able to view the whole of the Order routes.
In writing this decision I have found it convenient to refer to points marked on the Order Map. I therefore attach a copy of this map.
The Order was made by Suffolk County Council (SCC) under the Wildlife and Countryside Act 1981 (the 1981 Act) on the basis of events specified in sub-sections 53(3)(c)(i), 53(3)(c)(ii) and 53(3)(c)(iii). It proposes to add to the definitive map and statement a restricted byway between points A – B and C - D on the Order map and to upgrade to a restricted byway the sections of footpath between points B - C and D - E. It further proposes to add a restricted byway between points X – Y and to upgrade to a restricted byway the section of bridleway between points Y – Z. Finally the Order proposes to delete the sections of bridleway recorded to the south of points X1 - Y.
The Main Issues
The requirement of Section 53(3)(c)(i) of the 1981 Act is that the evidence discovered by the surveying authority, when considered with all other relevant evidence available, should show that a right of way which is not shown in the definitive map and statement subsists or is reasonably alleged to subsist.
The requirement of Section 53(3)(c)(ii) of the 1981 Act is that the evidence discovered by the surveying authority, when considered with all other relevant evidence available, should show that a highway shown in the map and statement as a highway of a particular description ought to be shown as a highway of a different description.
The requirement of Section 53(3)(c)(iii) of the 1981 Act is that the evidence discovered by the surveying authority, when considered with all other relevant evidence available, should show that there is no public right of way over land shown in the map and statement as a highway of any description
At the stage of making the Order under Section 53(3)(c)(i) it is sufficient that the evidence raises a reasonable allegation that the route subsists but if I am to confirm the Order, I must be satisfied that the evidence shows that the public rights of way described in the Order subsist on a balance of probability.
For the Order routes to be confirmed as restricted byways I will need to be satisfied on the evidence that the routes had the status of byways but that the right to use them with mechanically propelled vehicles was extinguished by operation of the Natural Environment and Rural Communities Act 2006 (NERC) s. 67.
Reasons
The Order concerns two linked routes, the first on a generally north / south orientation and running between points A and E on the Order map. This route was sometimes known as Hill Farm Lane, and I shall refer to it as such in this decision. Two sections of this route (B – C and D – E) are currently recorded respectively as parts of FP19 Lavenham and FP10 Preston St Mary. The Order proposes to record a restricted byway between points A and E with consequential upgrading of the sections currently recorded as public footpath.
The second route, between points X and Z, is on an east / west alignment and is historically known as Clay Lane and I shall refer to it as such. Between points X1 and Y there is no recorded public right of way within Clay Lane, but a bridleway is recorded immediately to the south of the lane. The Order proposes to delete this section of bridleway and to record a restricted byway within Clay Lane between these points. Between points Y and Z a bridleway is recorded within Clay Lane and the Order proposes to upgrade this to a restricted byway.
Hill Farm Lane and Clay Lane intersect at point A.
The parish boundary between Lavenham and Preston St Mary historically lay within Hill Farm Lane between points A and C. The parish boundary between Lavenham and Brent Eleigh historically lay within Clay Lane between points X1 and A and the parish boundary between Preston St Mary and Brent Eleigh lies within Clay Lane between points A and Y.
The documentary evidence for both routes is very similar and I shall consider them together.
County Maps
Three private county maps have been considered. Neither Hodskinson’s map of Suffolk (1783) nor Greenwood’s map (surveyed 1823/24, published 1832) depict either route, although Hodskinson does show what appears to be an opening into a route at point Z. 
Bryant’s map of Suffolk (1825) depicts both routes between double solid lines as a lane or bridleway. The northern section of Hill Farm Lane is shown on a slightly different alignment to contemporary maps, but I do not consider there can be any reasonable doubt that it depicts the Order route and any inconsistency is due to cartographical error.
Bryant’s map is of limited value in helping to assess whether the routes depicted were public or private. I accept that it shows a number of cul-de-sac routes and roads which are known to be private. The inclusion of the routes on this map is evidence of their physical existence in the early 19th century, but the absence of the routes from Hodskinson’s and Greenwood’s maps would suggest that they were at that time a minor part of the local highway network.
Tithe Records
The Preston St Mary Tithe Map (1838) shows the entirety of Hill Farm Lane and the section of Clay Lane within that parish between solid line boundaries and coloured light brown. The Brent Eleigh Tithe map (1839) depicts Clay Lane in the same manner. On neither map are the Order routes allocated an apportionment number. There is no key to the maps to indicate the meaning of the colouring of the routes.
It was the purpose of Tithe maps to identify land subject to tithe, not to distinguish between public and private rights of way. The inclusion of the routes is direct evidence of their physical existence but not their status.
Ordnance Survey (OS) Maps
The OS Manuscript Map, Bury St Edmunds Sheet (1816) shows both Hill Farm Lane and Clay Lane with solid line boundaries in the same manner as the surrounding road network. The routes are shown to be open to the roads to which they connect with no evidence of gates or other impediments. The First edition of the OS one inch map, dated c.1837, shows both Order routes in the same manner as the 1816 map. The 1884 6’’ map similarly depicts both Hill Farm Lane and Clay Lane between solid boundaries, but the scale allows the width to be plotted more accurately. This shows that both roads, although depicted at varying widths, appear less significant than other roads within the local network. This map also shows the parish boundaries within the road as previously described.
OS maps are good evidence of the physical features represented the maps referred to but did not purport to indicate the status of the routes shown. The weight than can be attached to the representation of a route on an OS map is therefore confined to evidence of alignment and physical characteristics.
The Lavenham Highway District Board Survey of Roads 1864
I have to consider the evidential weight to be placed upon the Survey of Roads (1864) (‘the Survey’) commissioned by the Lavenham District Highways Board (‘the Board’) under powers given in the Highway Act 1862. I have been provided with a copy of an opinion given by Morag Ellis of Counsel in which she advises on a number of questions posed by SCC relating to the Survey.
The Survey comprises a parish-by-parish list of roads within Lavenham District. The recorded roads are categorised as either ‘hard roads’, ‘green roads’ or ‘turnpikes’. In respect of each road recorded there is an entry for its name, its description and its distance.
Sections of both Hill Farm Lane and Clay Lane fell within more than one parish and consequently there are various entries for the routes as a whole. Clay Lane had sections within each of the parishes of Lavenham, Brent Eleigh and Preston St Mary, resulting in there being five separate entries for the Order route. All but one entry categorise the relevant section as a ‘hard road’. The section within Brent Eleigh, described as ‘From corner of Sprag’s Wood to Arch, Preston boundary’ is categorised as a ‘green road’. This section has ‘hard road’ sections on either side and consequently is an isolated section of ‘green road’ within what is otherwise a ‘hard road’. Hill Farm Lane is categorised in its entirety as a ‘green road’.
The Applicant relies on inclusion of the Order routes within the Survey as evidence that these routes were ‘roads’, as it is a survey of ‘roads’. He argues that a ‘road’ should be interpreted as a route capable of carrying vehicular traffic. He further argues that ‘hard roads’ would have been made up using stone and that it is more likely than not that these roads were maintainable at public expense. In respect of the routes listed as ‘green roads’ the Applicant argues that on a balance of probabilities ‘those green roads which did appear in the Survey list were indeed public vehicular roads’. He suggests that these routes may well have been publicly maintainable but in practice frequently not repaired. 
The Applicant disagrees with Counsel’s assessment of the weight to be given to the evidence of the Survey. Counsel advises ‘That inclusion in the survey can help support other evidence that the road is a highway of some description but cannot on its own make this case’. The Applicant argues that ‘….in the absence of anything to the contrary, it should lead to the conclusion that it is more probable than not that inclusion in the list is indicative of the existence of a vehicular highway.’ In effect the Applicant is suggesting that inclusion of a route within the Survey gives rise to a rebuttable presumption that it is a public vehicular highway.
The Objector argues that the Survey is not a reliable indicator of public status. He points to a number of errors or inconsistencies in the Survey, particularly in relation to routes categorised as green roads and the fact that some routes so shown in the Survey are not regarded as public highways.
In relation to Clay Lane the Objector produces various newspaper cuttings including one reporting on a meeting of the Board in April 1873. The report concerns complaints about the state of Clay Lane. The report refers to the fact that both ends of the road were kept in good repair (it is reported that the making up and repair of the Lavenham end had been undertaken by an adjoining landowner) and it was only the centre portion of ‘about 600 or 700 yards’ that was a problem. There were conflicting views as to the status of the route. The report states that ‘After some discussion, it was resolved that the Board cannot undertake the question unless recommended by a meeting in vestry.’ This suggests the Board were not willing to accept that Clay Lane was a public vehicular highway for which the Board had maintenance responsibility unless the parishes agreed to bear the cost. 
The Definitive Map
As part of the process of preparing the first definitive map parish surveys were undertaken in the 1950s. The parishes of Preston St Mary and Lavenham did not claim Hill Farm Lane as a right of way of any status save for the section B – C which was claimed as part of a public footpath now recorded as FP 11. A later diversion order resulted in FP 10 being recorded within the Order route between points D and E.
Clay Lane was claimed as a bridleway. The Brent Eleigh survey describes it as ‘overgrown’ and having a width of about 15 feet’. I do not consider there can be any reasonable doubt that this is a reference to the enclosed feature known as Clay Lane. However, the route which was recorded on the Definitive Map is depicted between the points X1 and Y lying outside and immediately to the south of the feature representing Clay Lane. From point Y to Z the route is depicted within the lane. I do not think it can be merely coincidental that the section of the route shown to the south of the lane corresponds with the section where the parish boundary lies within the lane and is represented as such on the maps. The logical explanation for the route being shown to lie outside the lane itself is that it was so depicted for ease of cartographical representation given the presence of a representation of the parish boundary within the lane. The description of the route as ‘overgrown’ and having a width of about 15’ can realistically only be a reference to the route being within the lane. 
Physical Evidence
On my visit I was able to walk the entire length of Clay Lane. The route was muddy and in places very wet but showed signs of regular use by pedestrians, cyclists and horse riders. Throughout its length the lane had ditches and hedges on both sides. In parts the full width of the track between the ditches was available for use, but for other sections the track was overgrown with a narrow route clear and being used for passage. The distance between the ditches is consistent with the variable width provided for in the Order.
I was unable to walk the full length of Hill Farm Lane as sections are overgrown and impassable, causing me to have to walk alongside in the adjoining field. At the junction with Clay Lane the entrance to Hill Farm Lane is not immediately evident, being overgrown and boggy. From there to point B the route is overgrown with no evidence of regular use, although coppicing work was being undertaken. From points B to C a route is available within the lane consistent with FP11 and this showed signs of use. Between points C and D the lane was overgrown and in places flooded. From D to E a route is available within the lane consistent with the recording of FP 10. 
Hill Farm Lane has the same physical characteristics as Clay Lane with ditches and hedges on both sides. It is perhaps in parts slightly narrower than Clay Lane. Both are significant features in the landscape. Both lanes are excluded from the ownership of adjoining lands and have no recorded or identified owner.
Other Evidence
The Applicant refers to the fact that the U8133 is currently recorded as a cul-de-sac terminating at point E and suggests there is no logical reason for this. He notes that in the Survey what is now the U8133 road was recorded as a hard road, whereas the Order route, which continues from the end of the U8133, was shown as a green road. He suggests that an unwillingness to take responsibility for the maintenance of green roads explains why the highway authorities chose not to recognise Hill Farm Lane as a public vehicular highway.
Cul-de-sac rural roads, often ending at a farm, are not uncommon and examples can be found in the various maps produced in this matter. There are various possible explanations for this and I can attach little weight to this evidence on its own.


Other Matters
SCC has requested that, if confirmed, the Order be amended by changing ‘Lavenham RB29’ to Lavenham RB30 as 29 is already in use elsewhere in the parish. In view of my decision this is not relevant.
The Objector has noted that the OS Sheet Numbers used in the Order are incorrect and that the correct references should be for Preston St Mary RB26 OS map 1884 sheets 64/10 and OS map 1885 sheet and 64/14, for Preston St Mary RB 27 OS 1985 OS sheet 64/14, for Lavenham RB 29 OS 1985 sheet 64/14 and for Brent Eleigh BR7 OS 1885 sheet 64/14 and OS 1886 sheet 64/13. SCC agree these amendments are appropriate.
Conclusions
The available evidence demonstrates sufficiently that the Order routes are the historical routes known (amongst other names) as Hill Farm Lane and Clay Lane.
There is no single piece of evidence which is conclusive as to the historical status of these routes. Bryant’s map and the early OS mapping show that the routes have existed since at least the early 19th century and probably with similar physical features as today. Their depiction on Bryant’s map, the early OS mapping and the tithe maps, in the same manner as other routes which are now accepted vehicular highways, suggests that they may have been part of the local network of public highways. The omission of the routes from both Hodskinson’s and Greenwood’s maps might suggest that they were minor routes.
The physical characteristics of the Order routes are consistent with them having the capacity to be used at a status higher than footpath.
A significant consideration is the Board’s Survey of Roads 1864 and the weight that should be attached to the inclusion of the Order routes in that Survey. It seems to be common ground between the Applicant and the Objector that inclusion of a route in the Survey is not conclusive of status and that, as advised by Counsel,  each case should be considered on its merits. 
Inclusion of a road in the Survey gives rise to three questions; first, is it evidence that the route was a road for vehicular traffic, second, what, if any, is the difference between a route being recorded as a hard road and as a green road, and finally, what weight, if any, does inclusion in the Survey have in relation to determining whether the route was a public highway?
At this confirmation stage of the Order process the standard of proof that I am required to apply is the balance of probabilities.
In considering the evidential value of the Survey I am required to have regard to the provenance of the document and the purpose for which it was prepared. The purpose of the Survey is stated in its title. It was a survey of ‘roads’ within the parishes comprising the Lavenham Highway District. I have seen no evidence which assists me in understanding what definition of ‘road’ was used. The Objector’s comments that the criteria for inclusion in the Survey are unclear and that in the nineteenth century references can be found to ‘bridle roads’. I cannot be certain that the use of the term ‘road’ in the Survey would have the same connotations that it would have today.
There is no evidence before me to assist in determining whether the classification of a route as a green road as opposed to a hard road had any implications other than in relation to the nature of the surface. The newspaper reports provided by the Objector suggest that the Board was perhaps more rigorous in its assessment of green roads, but I am not sure that much can be taken from this other than perhaps the supposition that the Board was reluctant to accept responsibility for unmade roads where the expenditure might have been significant. There is a suggestion that hard roads were accepted as vehicular highways, and there would be some logic to that, but there is no actual evidence to support that conjecture. 
Clay Lane is recorded in the survey as a hard road except for a section in the middle recorded as green road. It would be difficult to reach a conclusion that the green road section in the middle should have a different status to the hard road sections at each end.
In considering whether inclusion of a route within the survey is evidence of public status, I again have to look at the purpose of the exercise. The Highway Boards were created to oversee responsibility for the maintenance of public highways within their district. The Survey was undertaken shortly after the creation of the Board, and it is reasonable to conclude that its purpose was to identify the size of its task by compiling a complete list of roads for which it was responsible. 
The evidence from the reports of the Board meetings suggests that the surveyor was instructed to include all roads in the district, including all ‘green roads’, and I accept that this resulted in the inclusion of some routes which are not considered to be public highways. This is one of the reasons Counsel advised that inclusion of a road in the Survey is not conclusive evidence of status.
The Applicant, whilst accepting Counsel’s advice, argues that inclusion of a route in the Survey should give rise to a rebuttable presumption of vehicular highway status. I consider that goes too far and the correct approach is that inclusion of a route in the Survey may be suggestive of such status but is only one strand of the evidence to be considered alongside all other relevant evidence, For the Order to be confirmed it is necessary for the totality of the evidence to demonstrate that it is more likely than not that the routes were public vehicular highways. 
Much of the evidence before me is consistent with the Order routes having the status of public vehicular highways or bridleways, but no single piece of evidence is on its own indicative of that status. 
The one piece of evidence which has a direct bearing on the status of Clay Lane is the report of the meeting of the Board in April 1873 which I have referred to earlier. The Board was considering a request for maintenance to be carried out to Clay Lane due to its ‘shocking condition’. There were contrary views about whether Clay Lane was a public highway and whether it had been maintained by the Board. It is however clear that the Board was able to countenance that Clay Lane, a road included in the Survey and for the main part as a hard road, was not a public vehicular highway, and indeed that is the conclusion the Board reached. 
The report of the Board meeting is compelling evidence that in 1873 members of the Board concluded Clay Lane was not a public vehicular highway. It seems to me that this specific evidence, relating directly to one of the Order routes, is sufficient to outweigh the impression which might otherwise be taken from the other strands of evidence before me.
The discussions at the 1873 Board meeting related only to Clay Lane, but the fact that the Board apparently had no difficulty in concluding that a route recorded mainly as a hard road was not a public highway must influence the weight that I can attach to the recording of Hill Farm Lane as a green road. 
Having regard to the totality of the evidence, I conclude that it is insufficient to demonstrate on a balance of probabilities that the Order routes have the historical status of public vehicular highways. However, I find that the evidence is sufficient to demonstrate that the Order route were public highways of a lesser status. In the case of Clay Lane, the current status of bridleway is consistent with all of the evidence before me. Most of that evidence applies equally to Hill Farm Lane and every indication is that the Order routes shared the same status.
For the reasons given I am satisfied that the section of BR7 Brent Eleigh between points X1 and Y was incorrectly recorded on its current definitive map alignment and that it should be recorded within the enclosed feature known as Clay Lane.
Having regard to these and all other matters raised, I conclude that the Order should be confirmed the with amendments detailed below, the effect of the amendments being to leave Clay Lane recorded as a bridleway but with the entirety of the route lying within the physical features of the lane and to add a bridleway for the entire length of Hill Farm Lane.                                                                                                                                    
Formal Decision
I propose to confirm the Order subject to the following modifications:
Delete all references to “Restricted Byway” in the Order and insert “Bridleway”.
Delete the reference to upgrading to Restricted Byway the section of Bridleway shown on the Order Map between points Y and Z.
Include on the Order Map the notation for a bridleway rather than for a “Restricted Byway” and amend the Order Map accordingly.
Correcting the references to Ordnance Survey sheet numbers.
Since the confirmed Order would show as a highway of one description a way which is shown in the Order as a highway of another description as submitted I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the representation procedure.
 
Nigel Farthing	
Inspector	
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