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	Site visit made on 18 April 2023

	by A Spencer-Peet BSc(Hons) PGDip.LP Solicitor (Non Practicing)

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 20 June 2023



	Order Ref: ROW/3291096

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as The Cornwall Council (Addition of Restricted Byways at Retire in the Parish of Withiel) Modification Order 2018.

	The Order is dated 14 June 2018 and proposes to modify the Definitive Map and Statement for the area by adding lengths of restricted byways as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when Cornwall Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is confirmed.
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Procedural Matters
I made an unaccompanied site visit on 18 April 2023 when I was able to view the Order routes.
An application was made on 1 May 2002 for the addition of a byway open to all traffic from Footpath 6 Withiel, to Footpath 5 Withiel at Retire, and between points A-B-C-D as shown on the Order plan. Subsequently, on 23 July 2003 an amended application was made to add a public footpath between points A-B-C-D on the Order plan. Cornwall Council, the Order Making Authority (the OMA) determined to make the Order on 6 September 2017.
The OMA advises that during the course of its investigation into the above application, it discovered further documentary evidence which, it is maintained, indicates that rights of way existed over two further routes that were linked to the abovementioned application for a footpath. These additional routes are shown on the Order plan between points B-E-F and between points C-E. The OMA determined the Order for those routes on 17 May 2018. On 14 June 2018, the Order for all three routes to be recorded as restricted byways was made by the OMA.   
The Main Issues
The Order has been made under Section 53(3)(c)(i) of the 1981 Act, and based on evidence which the OMA has put it to me confirms that restricted byways subsist over the Order routes. Therefore, if I am to confirm the Order, I must be satisfied that the evidence discovered shows that restricted byways which are not shown in the definitive map and statement (the DMS) subsist. The burden of proof to be applied is the balance of probabilities. 
As regards to the documentary evidence adduced in this case, Section 32 of the Highways Act 1980 (the 1980 Act) requires that I take into consideration any map, plan or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as is appropriate, before determining whether or not a way has been dedicated as a highway.
The OMA maintains that the available evidence shows the Order routes could be reasonably alleged to subsist as highways because they had been dedicated at common law as public carriageways. Section 67 of the Natural Environment and Rural Communities Act 2006 (the NERC Act) came into operation on 2 May 2006 and extinguished any public rights to use mechanically propelled vehicles over a way that was either not shown on the Definitive Map and Statement (DMS) or was shown on the DMS as a footpath, bridleway or restricted byway, subject to certain exceptions contained within subsections (2) to (8) of the NERC Act. None of the exceptions apply in this instance and, in accordance with subsection 70(1) of the NERC Act, the OMA determined to make an Order to amend the DMS by adding the three routes as restricted byways. The OMA relies on documentary evidence to support the Order. 
In light of the above, the main issue is whether, on the balance of probabilities, the evidence shows that restricted byways subsist over the Order routes.
Reasons
Documentary Evidence 
Tithe Map and Apportionment
A Tithe Map and Apportionment record from circa 1840 for Retire at Withiel shows the claimed routes entirely as separate from, and bounded on all sides by, adjoining parcels of land.  
Between points A-B-C-D on the Order plan, the Apportionment records describe the land as ‘Lane’ and ‘Waste’ at varying points along that route, before linking to Apportionment number 536, at point D on the Order plan and which is described as being a public road from ‘Retire to Mine’. Between points B-E-F on the Order plan, the Apportionment records describe the land as ‘Lane’ and ‘Yard and Offices’, before linking to Apportionment number 463, at point F on the Order plan and which is described as being a public road from ‘Lane End to Retire’. Between points C-E on the Order plan the Apportionment records describe the land as ‘Waste’ and ‘Farm Yard, Barn, &c.’ at varying points along that route.
The OMA maintains that, whilst the Tithe records show the land in question was in private ownership in the 1840s, if the public had not had access over routes shown as points A-B-C-D, B-E-F and C-E on the Order plan, the public road described above under Apportionment number 536 would have been isolated, terminating in a private field, and being a public road that did not connect with public highways at either end.
However, the Objector has put it to me that if the claimed routes were roads, then the Apportionment records would have recorded them as such. Furthermore, it is maintained that the OMA’s conclusions that the public road described above under Apportionment number 536 would have been isolated without public access across the land affected by the Order, are incorrect by reason of the presence of other public rights of way within the area that would connect with the public road at Apportionment number 536, and which have since been abandoned following the cessation of mining activity in the area. 
Whilst the Tithe map for the wider surrounding area as provided by the Objector is not clear as to apportionment numbers, even in the event that they show that roads existed within the wider surrounding area to the north and east of Retire, the Tithe map appears to show such routes terminating at field plots rather than forming a continuous connecting route through to Retire.
Tithe maps were prepared to indicate productive land rather than to indicate rights of way. From such records, it is normally only possible to infer that the routes existed on the ground at the time, and to determine whether or not it was considered to be productive in terms of tithe. On their own, such records do not provide noteworthy evidence of the status of the routes as highways. Nonetheless, the information provided does support the contention that unless there was public carriageway access across the claimed routes, then the public road at Apportionment number 536 would have been an isolated public road without connections to other public highways.     
Finance Act 1910 records
The 1910 Act required that all land be valued. Where a route is shown uncoloured and unnumbered so that it is outside of hereditaments, it is indicative of a public highway. 
The valuation map for the area around Retire, shows the entirety of all the claimed routes as uncoloured roads, separate from the surrounding hereditaments. The depiction of the routes on the Finance Act valuation map being outside of hereditaments, provides some supporting evidence of highway status, being most likely of a vehicular nature given that footpaths and bridleways were usually dealt with by way of deductions recorded in accompanying field books.  
However, the Objector contends that there were errors in the production of the valuation map and that Landowners may not have wanted to have the land, over which the routes are claimed to exist, recorded within their title in an attempt to evade taxation. 
Whilst I acknowledge the Objector’s submissions in that regard, given that it was a criminal offence for any false statements to be made for the purposes of reducing tax liability, and which came with severe sanctions, landowners would have been understandably concerned and eager that any public highways were correctly included in those records. The uncoloured and unnumbered highway passes by several separate hereditaments, rather than just one, and this does not suggest that mistakes or errors were made when the records were produced, but rather is supportive that it had been a deliberate act to show the Order routes as being outside of private ownership.
I note that the Finance Act’s primary purpose was not the identification of highways. However, the submitted Finance Act plans do provide some supporting evidence of public vehicular highways along the Order routes.
Definitive Map Process
The Parish survey map shows Footpaths 4, 5 and 6 Withiel as converging at Retire, but without connecting to or merging with each other or any other. The 1951 Survey of Public Rights of Way include starting or termination points as ‘Retire’. Footpath 4 Withiel is shown terminating at a field gate at point B on the Order plan. Footpath 6 Withiel, connects with the claimed route at point A on the Order plan at a traditional stone stile. Footpath 5 Withiel connects with the claimed route at point D on the Order plan at a stone stile. These stone stiles connecting existing footpaths to the claimed route were seen on my site visit to the area. 
The Provisional and First editions of the Definitive Map similarly show the abovementioned footpaths around Retire connecting with the claimed route, but which do not connect with each other at this location.  
Ordnance Survey (OS) Maps 
A series of OS maps, including twenty-five inch 1881 and 1907 edition OS maps, six inch 1888 and 1908 edition OS maps, one inch 1896 revised edition OS map and later 1946 and 1961 editions, have been provided and which all show the claimed routes bounded by solid lines on either side, depicting enclosed roads or lanes. 
OS maps for the wider surrounding area from 1881, 1888, 1896, 1907, 1908, 1918, 1950, 1961, 1962, 1963 and 1964 have been provided by the Objector. These maps show features and routes around Retire. Whilst it is noted that, on some of the submitted maps, there are connections with the Order routes, it appears that those ways are shown differently to the Order routes, being pecked lines depicting unenclosed tracks or paths. In that respect, they are depicted in the same manner as the unenclosed tracks which would later become Footpaths 4, 5 and 6 Withiel.    
The OS maps record the physical features present at the time of the survey, and the existence of the Order routes are themselves physical features. However, since the late 19th Century, OS maps have carried the disclaimer that tracks and paths shown provide no evidence of the existence of a public right of way.  
Other Documents
Photographs
A series of aerial photographs of Retire from 1946 through to 2019, show the Order routes forming part of a network of ways at this location. Further photographs of areas of woodland near to Retire, digital street view images and historic pictures of farming activity at Retire have been provided in objection to the Order. 
Whilst photos provide context and information about the conditions on the ground at the time, they do not provide any evidence of the status of the claimed routes and are neutral in the determination of this Definitive Map Modification Order.   
Property Documents 
Substantial amounts of information from conveyances of land at Retire and in respect of HM Land Registry records has been provided in objection to the Order. It has been put to me that these property documents include the granting and reservation of private rights over the affected land, and it is maintained that the granting of such rights is unequivocal proof that the lanes that form the Order routes were abandoned.
With the exception of a short parcel of land between points B-C on the Order plan which is the subject of a recent claim for adverse possession, current HM Land Registry documents show all of the Order routes as unregistered land. All surrounding parcels of land enclosing the Order routes, are included within registered parcels of land.
Conclusions on the Evidence
The submitted photographs, local historic land use and mining information do not provide evidence of the status of the claimed routes, neither supporting or undermining confirmation of the Order. 
The conveyance documents provided, note and record the granting of private rights. However, it was not the purpose of such documents to record public rights of way. Private and public rights over the land can co-exist. The arguments put forward by the Objector could support the contention that the land over which the claimed routes run, provided private rights. However, with the exception of that land that is subject to a claim for adverse possession, it has remained unregistered and outside of any of the surrounding land Titles. This provides some, albeit very limited, indication that the claimed routes were highways. In my view, there is little evidence to support the contention that the lanes or roads, if public, were abandoned, and there is no evidence before me that those routes were ever extinguished or stopped up.
The OS maps provide good evidence of the physical features as at the survey date, but not the status of the Order routes. Nonetheless, the submitted OS maps have provided some context which confirms the physical existence of the ways over significant periods of time, and which shows that those ways have not changed in terms of their physical characteristics or alignment.
It was not the purpose of Tithe maps to identify highways, but rather to establish which land was or was not, subject to a tithe. On their own, these records provide no evidence of the status of the claimed routes. However, the Tithe maps support the physical existence of the claimed routes in, or around, 1840. Furthermore, the Tithe maps provide some further context to support the contention that without the claimed routes having the status of a public highway, there would be an isolated public road located north of point D on the Order plan which does not appear to connect to other public routes. 
The OMA relies upon the 1910 Finance Act records evidence to support the contention that the claimed routes are public highways, and which show all of the claimed routes as uncoloured and excluded from surrounding hereditaments. Whilst this is not the only conclusion that can be made from such records, no substantive evidence is before me which provides that there were any other reasons why such routes would be excluded from the surrounding hereditaments. As such, I find that the evidence from the Finance Act records support the contention that the claimed routes were public highways, and likely to be public highways with vehicular rights.       
The Definitive Map process shows a number of footpaths converging at Retire without connecting to a particular feature or destination except for onto the Order routes and it is likely that surveyors believed that those footpaths connected with public highways at Retire via the abovementioned traditional stone stiles. Whilst I acknowledge the Objector’s submissions that the Order routes were private roads for use by workers living at Retire to access mines located within the area, there is no substantive information before me to confirm that was their only purpose. 
It is noted that within the wider surrounding area, the parish survey records show other public rights of way as starting from or ending at roads or farms. The Objector has put it to me that given no such wording appears in respects of Footpaths 4, 5 and 6 Withiel, this indicates that surveyors knew that those footpaths would terminate at Retire without connecting to each other. The information provided for other recorded public routes in the Definitive Statement does somewhat contrast with the description of the abovementioned footpaths which converge, but do not meet with each other, at Retire.  
Nonetheless, in my view the Definitive Map documents provide some supporting evidence that the Order routes are public highways given that Footpaths 4, 5 and 6 Withiel would end in cul-de-sacs at traditional stone stiles or a field gate at ‘Retire’ without connecting to other routes, rather than terminating at a connecting public highway, or a particular destination such as a farm, chapel, castle or house as included in the description of other routes contained within the Definitive Statements for the wider area. The stone stiles at point A and point D are themselves suggestive of connecting Footpaths 5 and 6 Withiel to a route of equal, or higher, status.  
There is no single piece of evidence that strongly suggests that the Order routes should be recorded as restricted byways. However, considering the evidence together as a whole which shows the Order routes being excluded from surrounding hereditaments on the Finance Act records, that without the Order routes Footpaths 4,5 and 6 Withiel would end in cul-de-sacs and would result in the public road shown included within 536 in the Tithe apportionment being isolated from the surrounding network, I find that the evidence is sufficient to reach the conclusion, on the balance of probability, that restricted byways exist on the Order routes.
Other Matters 
The submissions indicate that the OMA informed the Objector that there was insufficient evidence of recent use by the public to support the claim for footpaths. However, during its investigation into the application, documentary evidence was discovered, and which supported the contention that public vehicular rights subsist, or were reasonably alleged to subsist, over the Order routes. The OMA went on to make an Order based on the application and the evidence discovered as part of its duty to investigate.  
I acknowledge the concerns expressed by the Objector regarding how the application came to be made, the Saints Way project and that the Order routes would pass in close proximity to private residences. However, the law is quite clear that matters such as desirability, privacy, health and safety, security or otherwise of routes, are not considerations before me in terms of a Definitive Map Modification.
Conclusions
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed.
Formal Decision
I confirm the Order.

Mr A Spencer-Peet   
INSPECTOR
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