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	Site visit made on 27 March 2023

	by C Beeby BA (Hons) MIPROW

	an Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 27 June 2023



	Order Ref: ROW/3295342

	This Order is made under Section 53 (2) (b) of the Wildlife and Countryside Act 1981 (the 1981 Act) and is known as the Council of the City of York (part of the former No 2 Area of the County of the West Riding of Yorkshire) Definitive Map and Statement and the Definitive Map and Statement for the former East Riding of Yorkshire now situated inside the area of the Council of the City of York Public Restricted Byway Acaster Malbis 8 and Public Restricted Byway Naburn 9 Modification Order 2020.

	The Order is dated 16 April 2021 and proposes to modify the Definitive Map and Statement for the area by the recording of part of an existing public footpath as restricted byway in Acaster Malbis and the addition of a restricted byway in Naburn as shown in the Order plan and described in the Order Schedule.

	There was one objection outstanding when the City of York Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: Confirmation of the Order is proposed, subject to            the modifications set out in the Formal Decision below.
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Procedural Matter
In writing this decision I have found it convenient to refer to points marked on the Order Plan. I therefore attach a copy of this plan.
The Main Issue
The City of York Council made the Definitive Map Modification Order (DMMO) under Section 53(2)(b) of the 1981 Act on the basis of events specified in sub-section 53(3)(c)(i). As a result, the main issue is whether the discovery by the Council of evidence (when considered with all other evidence available) is sufficient to show that restricted byways which are not shown in the map and statement subsist over land in the area to which the map relates. 
Whilst it suffices under section 53(3)(c)(i) for a public right of way to be reasonably alleged to subsist in order to make a DMMO, the standard of proof is higher for it to be confirmed. At this stage, evidence is required on the balance of probabilities that a claimed right of way subsists. 
Reasons
Background
In Acaster Malbis parish the Order route follows a slipway from the River Ouse before turning in a generally westerly direction to follow a track before meeting Hauling Lane. In Naburn parish the Order route follows a slipway from the River Ouse in a generally south easterly direction to meet Front Street in Naburn. Documentary evidence is submitted in support of the Order, which seeks to record two cul-de-sac restricted byways.
Documentary evidence
Ouse and Derwent Division Quarter Sessions, 1824
Minutes of 25 March record the consent of two affected landowners to the diversion of a horse and footway from Naburn to Copmanthorpe.
Minutes of 19 April record that two justices had found that part of “an ancient horse and footway…leading from the town or village of Naburn aforesaid across the River Ouse to the town or village of Copmanthorpe” may be diverted and turned. They state that the new route had been viewed, and that it would be “of the breadth of seven feet or thereabouts”. They set out that the existing route was to be coloured pink on an attached map and that the new route was to be coloured blue. They state that both the existing and proposed routes are marked on the map by the letter A.
Minutes of 27 May give notice of the Order to divert the path having been signed by two justices, that it will be lodged with the clerk of the peace on 13 July and confirmed and enrolled at the same unless an appeal is received.
Undated minutes record that the diversion was ordered to be confirmed and enrolled.
An undated map accompanying the Quarter Sessions shows point A where the Order route meets Front Street in Naburn (point Z on the Order plan). A path passing west from point A on the south side of the river is annotated “coloured pink”. A path corresponding to the majority of the Order route is annotated “coloured blue” on the north side of the river. A “New Ferry” is shown to connect the new routes meeting the north and south banks of the river.
Cooper Map, 1830
A path along the north side of the river corresponding approximately to the Order route is marked “Bridle Road”.
Ordnance Survey Maps, 1851-1994
All maps show a towing path or track along the north side of the river. The Naburn Ferry is shown to cross the river (between points A and X shown on the Order plan) until 1958. A windmill or “old windpump” is shown beyond the slipway on the north side of the river until 1958.

Letter and enclosures from East Riding County Council to Naburn Parish Council, 11 October 1973
This includes a copy of a letter to a resident of Naburn regarding “the disputed public right of way between the village street and the ferry at Naburn”. The letter states that the County Surveyor had found evidence that the road between the village street and the ferry was a public right of way, namely the 1824 Justices’ Order which diverted the existing road to the ferry to a new position.
Letter from North Yorkshire County Council to Naburn Parish Council, 22 March 1976
This concerns a route named “Ferry Lane” in Naburn. It concerns appropriate potential signage should a vehicular right of way exist along the route.
Aerial photographs, 2002-2017
These show the tracks and slipways.
Photographs from Naburn village website
These show a ferry or boats in use on a river.
Reasoning
The Order routes are cul-de-sac paths. The documentary evidence supports the existence of a ferry across the river between points A and X from 1824 to 1958. Whilst the Quarter Sessions records do not confirm whether the new ferry shown was to be used by horses, the recording of a “horse and footway” to meet the ferry at both riverbanks suggests that the ferry was considered to be a destination for both those on foot and on horseback. Even if horses had not been taken on the ferry itself from that time, they may have been used to transport goods to be loaded onto the ferry and then taken to the mill on the north side of the river. Hence the public bridleway status in the Quarter Sessions records was intended to provide for public use to access the ferry. There is consequently a clear explanation for the recording in the Quarter Sessions, and hence the Order, of two cul-de-sac highways.
The Quarter Sessions records provide evidence of the legal diversion of a highway to form the Order routes in 1824. No contradictory evidence, or evidence of the subsequent stopping up or diversion of the highways, is before me, and their existence is undisputed by the objection to the Order. Thus, I am satisfied that the evidence supports the existence of a highway on the alignment shown within the Order.
The Quarter Sessions show the diverted routes as bridleways with a width of “seven feet or thereabouts”. The subsequent documentary evidence does not support the acquisition of restricted byway rights or an alternative width since that date. Furthermore, the Council agrees with the objector’s submissions that the Order routes should be recorded as a public bridleway, of the width shown in the Quarter Sessions records. Therefore I propose to modify the Order accordingly.
The Council requests the modification of Part II of the Order to correct an error in the length of part of Path No. 4/9. As there are no objections to this modification to consider, and I concur that it would correct an error, I shall propose to modify the Order in this regard. 
The green line style used for section B-C of the Order route (the section of recorded public footpath which would be recorded as bridleway) in the Order Map does not comply with Schedule 1 (Notation to be used on definitive maps) of the Wildlife and Countryside (Definitive Maps and Statements) Regulations 1993, therefore I shall additionally propose to modify the Order in this regard.
As I propose to modify the Order I shall additionally seek to correct a typographical error within the Description of Path No. 4/9 in Part II of the Schedule.
The Order reflects the public rights recorded in the Quarter Sessions. The evidence does not suggest that these have altered in any respect since that date. Thus, although the routes’ physical properties are likely to have changed over the intervening period, reference to modern-day or twentieth century features to delineate the paths is not appropriate in this case. As a result, the Order provides sufficient precision for the extent of the routes to be adequately determined. Therefore it is not necessary to modify the Order to clarify the routes’ location in any greater detail.
The evidence as a whole is sufficient to demonstrate the existence of public bridleways with a width of seven feet over the Order routes, for which minimal opposing evidence and no evidence of stopping up is before me. Thus, the balance of probabilities is tipped in favour of the modification of the Order as set out below.
Other Matters
I acknowledge concerns raised regarding the ability of the sailing club to manage aspects of the use of the river, and the potential for fly-tipping.  Nevertheless, the only issue here is what public rights of way exist: suitability and amenity must be disregarded in deciding whether to confirm an order. These matters consequently lie outside the criteria set out within the relevant legislation.  As a result, I cannot give them weight in reaching my decision.
Conclusion
Having regard to the above and all other matters raised in the written representations, I propose to confirm the Order with the modifications referred to above.
Formal Decision
I propose to confirm the Order subject to the following modifications:
· Amend “Restricted Byway” to “Public Bridleway” in all instances.
· In Part II of the Order Schedule (Modification of Definitive Statement): amend all width measurements to “seven feet or thereabouts, as set out in the Ouse and Derwent Division Quarter Sessions, 1824”.
· In Part II of the Order Schedule (Modification of Definitive Statement) in respect of Path No.4/9: amend “at the edge of the River Ouse the [public bridleway] south east up the 3.5 metres wide concrete slip way” by the addition of the word “passes” between “public bridleway” and “south east”.
· In Part II of the Order Schedule (Modification of Definitive Statement): amend “0.47km” in the “Length (km)” column in respect of Path No. 4/9 to “0.047km”.
· In the Order Map: amend the notation used for sections A-B and X-Y-Z of the Order routes from a broken line with small arrowheads to a continuous green line.
· In the Order Map: amend the notation used for section B-C of the route (public footpath to be upgraded in Acaster Malbis parish) from a broken green line to a broken black line.
· In the Order Map key: amend the notation for “Footpath to be upgraded to [public bridleway]” to a broken black line.
· In the Order Map key: amend the notation for “[Public bridleway] to be recorded” to a continuous green line.
Since the confirmed Order would (if modified) show as a highway of one description a way which is shown in the order as a highway of another description, I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of my proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
C Beeby
INSPECTOR
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