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	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 (‘the 1981 Act’) and is known as The East Sussex (Public Footpaths Hastings 425a, 425b, 425c, 425d, 425e) Definitive Map Modification Order 2021.

	The Order was made by East Sussex County Council (“the Council”) on 11 June 2021 and proposes to add five sections of footpath (‘the claimed routes’) to the definitive map and statement.

	There was one objection outstanding at the commencement of the inquiry. 

	[bookmark: bmkPoint]Summary of Decision:  The Order is confirmed subject to modifications set out below in the Formal Decision.      

	


Procedural Matters
The Council was directed to make the Order following an appeal by the applicant in accordance with paragraph 4(1) of Schedule 14 to the 1981 Act.  It has subsequently taken a neutral stance in relation to the Order, and the case in support was presented at the inquiry by Mr Coe on behalf of the applicant. 
All of the points referred to below correspond to those delineated on the Order Map. The claimed routes proceed through an area referred to as Roebuck Yard or Brewery Yard (‘the Yard’), which is located within Hastings Old Town.  This site is surrounded by the roads known as The Bourne, Roebuck Street, High Street and Courthouse Street.  There are various businesses operating out of the Yard and it also contains residential properties and a social centre.     
The Order 
I outline below the main issues to be considered in this case. The Order is additionally stated to rely upon the occurrence of an event found in ‘Section 53(c)(iii)’ [sic] of the 1981 Act.  The second part of Section 53(3)(c)(iii) of the Act, highlighted by the Council, relates to the making of modifications to any other particulars contained in the definitive map and statement.  
In this case, there are no apparent modifications to any existing particulars contained in the definitive map and statement.  The proposed addition of routes to the map and statement is adequately covered by the earlier reference in the Order to Section 53(3)(c)(i) of the 1981 Act.  No prejudice is alleged to arise out of this matter, and it is apparent that all of the parties were fully aware the Order proposes to add the claimed routes to the definitive map and statement.  I therefore take the view that, if the Order is confirmed, the reference to ‘Section 53(c)(iii)’ should be removed.    
A width of 2 metres is specified for the claimed routes in Part I of the Order Schedule.  I consider that Part 2 of the Schedule, which proposes to modify the definitive statement, should also contain a width for the routes.  I shall address the specified width and limitations included in the Order following consideration of the evidence. 
Main Issues
It follows from the above that the Order relies on the occurrence of an event specified in Section 53(3)(c)(i) of the 1981 Act.  Therefore, for me to confirm the Order, I must be satisfied in relation to each route that the evidence shows on the balance of probabilities that a public right of way subsists. 
The relevant statutory provision, in relation to the dedication of a public right of way, is found in Section 31 of the Highways Act 1980 (‘the 1980 Act’).  This requires consideration of whether there has been use of a way by the public, as of right and without interruption, for a period of twenty years prior to its status being brought into question and, if so, whether there is evidence that any landowner demonstrated a lack of intention during this period to dedicate a public right of way.  
If statutory dedication is not applicable, I shall consider whether the evidence is supportive of dedication under common law. 
Reasons
When the status of the claimed routes was brought into question 
It is generally accepted that the claimed routes were brought into question by an application of 24 October 2017 to add them to the definitive map and statement. 
Seven user evidence forms (‘UEFs’) were submitted in 2008 in relation to use of the claimed routes.  However, it appears that no formal application was submitted at the time and the person who obtained the UEFs did so on the basis that the routes were not recorded public rights of way.  No reference is made to any challenges to pedestrian use of the routes in these forms.  Overall, I do not find that the submission of these forms amounts to a bringing into question for the purpose of Section 31 of the 1980 Act. 
It is apparent from the evidence of the applicant (Ms Scott) that a conversation with the landowner’s representative (Mr Davis) in the spring or summer of 2017 triggered the making of the application.  During the course of the conversation Mr Davis is reported to have said that there were no rights of way across the site.  It is also apparent that an application had been submitted earlier in 2017 for planning permission which, if it had been approved, would have had some impact on the routes located within the southern part of the Yard.  
Ms Scott has no recollection of any challenge being issued to her by the landowner (Mr Corsi).  I note that the Inspector who considered the Schedule 14 appeal took the view from the initial written submissions that a stated challenge in around 2010 served to bring the status of the claimed routes into question.    
Given the extent of the evidence of use which is now available, I consider it unlikely that one or two challenges to individuals would be sufficient to bring it home to the public that the status of the routes was being brought into question. I leave aside for the moment the conflicting evidence regarding whether other members of the public were challenged when using the claimed routes.    
The most obvious starting point is the application which would have clearly brought the status of the claimed routes into question.  The events leading up to the application, namely the planning proposal and the challenge to Ms Scott are less likely to have been sufficient to make the public aware that use of the routes was being brought into question.  In terms of the planning proposal, there is a statutory process whereby an application can be made to stop up or divert rights of way.    
In light of the above, I conclude on balance that the application to modify the definitive map and statement served to bring the status of the claimed routes into question.  Therefore, the relevant period to be initially considered for the purpose of statutory dedication is 1997-2017 (‘the relevant period’).  
Evidence of use by the public  
Eight UEFs were submitted on behalf of nine people in support of the application.  As highlighted above, seven forms were originally completed in relation to use of the claimed routes prior to 2008.  Additionally, over forty people submitted a statement detailing their use of the claimed routes, the majority of whom have not previously completed a UEF.  In particular, five people gave evidence at the inquiry in support of use of the routes. 
I am mindful that there will be some people who have accessed businesses located within the Yard on occasions and a few users appear to have a private right of way over the northern part of the Yard.  Nonetheless, there is a significant body of written evidence which is supportive of widespread public use of the claimed routes in order to walk to or from various locations in the area.  I attach significant weight to the evidence of the users who spoke at the inquiry.  
The evidence is supportive of all of the routes being used on a regular basis throughout the relevant period.  It is also not disputed that the routes have been used during this period.  There is no suggestion that the use was interrupted and on the whole it has been undertaken as of right.  In reaching this conclusion I draw a distinction between the use of the claimed routes on foot and wider access in relation to occasional community events that have been held in the Yard.
Having regard to the written submissions and oral evidence presented at the inquiry, I find that the evidence is sufficient to raise a presumption of the dedication of public footpaths over the claimed routes.  Given the extent of the use for the twenty-year period prior to 2010, I would have reached the same conclusion if the challenge identified in the appeal decision had been taken to have brought the status of the routes into question.     
Whether any landowner demonstrated a lack of intention to dedicate public footpaths 
Aside from the route between points F and G, the Yard is owned by Mr Corsi and his son.  The southern part of the site was acquired in 2008 and the northern part was purchased in 2014.   
Mr Davis acknowledges that notices denying the existence of any public right of way were not erected until around 2017.  Mr Corsi has referred to signs being in place which outlined that no parking was permitted on the private land.   A number of the 2008 UEFs refer to the presence of a ‘No Entry’ sign.  However, no information is provided in relation to the location of this sign.
There are bollards at points C, E, F and G which appear to have been in place throughout the relevant period.  It also seems to be the case that there has been a longstanding barrier at point A.  The current barrier is open during business hours and when closed serves to prevent vehicular access to the Yard.  There is a gap at the side which permits pedestrians to access the Yard when the barrier is closed.   
It is not asserted that signs were erected during the relevant period to indicate that there were no public footpaths through the Yard.  It is evident that there have been problems with unauthorised vehicular use within the Yard, particularly the parking of vehicles.  Measures such as the bollards and barrier have been put in place in response to this issue.  However, none of the structures have served to prevent pedestrian access to the site.  As addressed below, the main part of the objection focuses on the assertation that challenges have been issued to people passing through the Yard.    
Ten letters were submitted in response to the application.  These were written by people who live locally, have been involved with businesses in the area or know Mr Corsi, and include a former owner of the northern part of the Yard.  I do not place too much reliance on the points made by Mr Coe regarding the connections between Mr Corsi and the parties who have submitted these letters or Mr Corsi’s apparent lack of previous knowledge regarding how public rights of way can be dedicated.  The issue to be determined from the evidence is the degree to which the public were challenged when walking over the claimed routes.  
These letters refer to the person being challenged or witnessing Mr Corsi challenging others.  In some cases, they state that they have challenged people within the Yard.  These written submissions point to challenges being a frequent occurrence.  As outlined above, there has clearly been an issue with unauthorised vehicular use.  It is not clear in most cases the degree to which the challenges involved people who were on foot having parked a vehicle within the Yard.  Mr Davis says he believes the one time he was challenged by Mr Corsi related to the parking of a vehicle.   
Aside from the conversation involving Ms Scott, none of the people who have completed a UEF or submitted a statement in support of use of the claimed routes state that they were challenged when using the routes.  The user evidence clearly conflicts with the letters from other people.  However, the user evidence is substantial in volume and there is a lack of additional evidence regarding the alleged challenges.  None of the ten people who submitted a letter gave evidence at the inquiry.  Additionally, Mr Corsi has not provided evidence to substantiate the statements made by others.  In contrast, five users gave cogent evidence at the inquiry which is consistent with the written statements made by other users.  
I do not rule out that some challenges have been issued to people on foot.  However, the evidence weighs heavily in favour of no action being taken during the course of the relevant period which was sufficient to indicate to the public that there was a lack of intention to dedicate any footpath within the Yard.  This is distinct from action being taken in relation to the parking of vehicles and vehicular use within the Yard.  Whilst reference has been made to the difficulties in facilitating access to businesses and also preventing general public access, there are other means such as suitably worded notices that can be employed to demonstrate that there is no intention to dedicate a public right of way.   
Having regard to the above, I do not find on balance that action was taken during the relevant period that was sufficient to demonstrate a lack of intention to dedicate any of the claimed routes.   
Conclusions 
I have concluded that the evidence is sufficient to raise a presumption of the dedication of public footpaths over the claimed routes.  Additionally, I find on balance that any action taken during the relevant period was not sufficient to demonstrate to the public that there was a lack of intention to dedicate these paths.  Therefore, I conclude on the balance of probabilities that five public footpaths subsist.
Limitations and width 
It is apparent that the limitations included in the Order are longstanding structures and there is no suggestion that they were not in place when the routes were dedicated.  However, for completeness, I consider that the Order Schedule should be modified to include a reference to a gap adjacent to the vehicular barrier and the additional bollard to the south-east of point C.
There is no evidence to support the claimed routes having a particular width.  In such circumstances, it is appropriate to have regard to what would be a reasonable width.  It is not disputed that the 2 metres width included in the Order is reasonable.  
The only issue raised relates to the commercial refuge bin which currently restricts the available width between points D and E.  I do not consider it appropriate to reduce the specified width in light of this temporary structure albeit that it will usually be found in this position.  Nonetheless, there is currently a requirement for the refuge bin to be stored in this location.  In these circumstances, I consider the reasonable approach would be for the D-E section to have a width of 2 metres subject to a restriction which allows for the refuge bin to remain in this location.        
Other Matters
Whilst reference has been made to the availability of another footpath nearby, safety concerns and the potential impact on future development, these matters are not relevant to my decision which is concerned with determining whether public footpaths have been dedicated over the claimed routes.
Overall Conclusion 
Having regard to these and all other matters raised at the inquiry and in the written representations I conclude that the Order should be confirmed with modifications. 
Formal Decision
I confirm the Order subject to the following modifications: 
· Delete the third paragraph within page 1 of the Order. 
· Delete the first ‘Remarks’ within Part 2 of the Order Schedule and insert “Vehicle barrier and adjacent gap at point A, TQ82597 09708”. 
· Delete the second ‘Remarks’ within Part 2 of the Order Schedule and insert “2 vehicle bollards near point C, TQ82544 09712 Moveable plant pots”. 
· Delete the third ‘Remarks’ within Part 2 of the Order Schedule and insert “Bollard at point E, TQ82600 09658. This path is used subject to the restriction of the available width when a moveable commercial refuge bin is placed adjacent to the building on the northern side of the path”. 
· Insert at the end of the text in Part 2 of the Order Schedule “The width of the above public footpaths is 2 metres”.   
· Delete the first limitation within Part 3 of the Order Schedule and insert “1 vehicle barrier and adjacent gap at point A, TQ82597 09708”. 
· Delete the second limitation within Part 3 of the Order Schedule and insert “2 vehicle bollards near point C, TQ82544 09712”. 
· Insert at the end of the text within Part 3 of the Order Schedule “Footpath 425d is used subject to the restriction of the available width when a moveable commercial refuge bin is placed adjacent to the building on the northern side of the path”.
Mark Yates 
Inspector

































APPEARANCES

	The Case in Support 

	Mr J. Coe

He additionally called:

Mrs T. Shipley
Ms P. Beale
Mr J. Hamilton
Ms A. Scott MBE

Objectors 

Mr K. Davis
Mr A. Corsi

Interested Parties 

Mr G Jones 
Mr S. Kisko 
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Landowner



Legal Representative for the Council
Rights of Way Officer for the Council 
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	1. Unredacted copies of the 2008 UEFs
2. Statement delivered by Mr Davis
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