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	Site visit made on 21 February 2023

	by Claire Tregembo BA(Hons) MIPROW

	An Inspector appointed by the Secretary of State for Environment, Food and Rural Affairs

	Decision date: 2 May 2023



	Order Ref: ROW/3283792

	This Order is made under Section 53(2)(b) of the Wildlife and Countryside Act 1981 and is known as the Former Riding of Yorkshire (Area 2) Definitive Map And Statement Restricted Byways No.s 15.126/2 Stonebeck Up & 15.44/28 Fountain Earths & The Western Part of the County of the Former North Riding of Yorkshire Definitive Map And Statement Restricted Byways No.s 15.57/12 Healey & 15.63/3 Ilton-Cum-Pott.

	The Order is dated 20 November 2020 and proposes to modify the Definitive Map and Statement for the area by upgrading two bridleways and two footpaths to restricted byways as shown in the Order plan and described in the Order Schedule.

	There were three objections outstanding when North Yorkshire County Council submitted the Order to the Secretary of State for Environment, Food and Rural Affairs for confirmation.

	Summary of Decision: The Order is proposed for confirmation subject to the modifications set out below in the Formal Decision.
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Preliminary Matters
I will refer to various points and sections of the Order route using the references on the Order map. A copy of this is appended to the end of my decision. The Order route is made up of several different public rights of way which form one continuous route. 
Two of the objections are from individuals and one from the Trail Riders Fellowship (TRF). The objections concerned the inclusion of A to B in the Order and its status, the widths of the Order route, the locations of gates and queries over the distance between C and D. However, during the written representation period comments questioning the status of the rest of the route were made and additional documentary evidence was submitted. The British Horse Society (BHS) also made comments regarding the documentary evidence.
The Main Issues
The Order has been made under Section 53(3)(c)(ii) of the Wildlife and Countryside Act 1981 (the 1981 Act) which requires me to consider if, on the balance of probabilities, the evidence shows that public rights of way shown in the definitive map and statement (DMS) as highways of a particular description ought to be shown as highways of a different description.
Historical documents and maps have been submitted in support of the Order. I need to consider if the evidence provided is sufficient to infer the dedication of higher public rights over the claimed route at some point in the past. Section 32 of the Highways Act 1980 (the 1980 Act) requires a court or tribunal to take into consideration any map, plan, or history of the locality, or other relevant document, which is tendered in evidence, giving it such weight as appropriate, before determining whether or not a way has been dedicated as highway.
Additional user evidence has been submitted in support of the Order relying on the presumption of dedication arising from tests laid out in Section 31 of the 1980 Act. This requires me to consider if the public have used the route as of right and without interruption, for a period of twenty years immediately prior to its status being brought into question. I must establish the date when the public’s right to use the Order route was brought into question and determine if use by the public occurred for a twenty-year period prior to this that is sufficient to raise a presumption of dedication. If this is the case, I must then consider if there is sufficient evidence that there was no intention on the part of the landowner to dedicate higher rights during this period. 
The application was made for a byway open to all traffic (BOAT). I shall examine the evidence as a whole to establish whether a public right of way for vehicles exists along the Order route. However, the Natural Environment and Rural Communities Act 2006 (the 2006 Act) extinguished rights for mechanically propelled vehicles (MPV) unless they have been saved by any of the exemptions set out in Section 67 of that Act. Accordingly, should I find in favour of public vehicular rights existing, I would need to determine if any of these exemptions have been met.
There is a general agreement that for most of the Order route if vehicular rights were found to exist, none of the exemptions under the 2006 Act are met. Therefore, most of the Order route should be recorded as a restricted byway. However, some parties believe that for section A to B the following exemptions may apply:  
Exemption 67(2)(b): immediately before commencement it was not shown in a definitive map and statement but was shown in a list required to be kept under Section 36(6) of the 1980 Act (c. 66) (list of highways maintainable at public expense), 
Exemption 67(2)(c): it was created (by an enactment or instrument or otherwise) on terms that expressly provide for it to be a right of way for mechanically propelled vehicles, or
Exemption 67(2)(d): it was created by the construction in exercise of powers conferred by virtue of any enactment, of a road intended to be used by such vehicles.
Reasons
Documentary Evidence
Mashamshire Inclosure Award, Plan and Act 
The Mashamshire Inclosure Act 1792 gave the Commissioners the powers to set out public and private ways and roads. All public roads for carriages had to be at least forty feet wide between the ditches and well and sufficiently fenced on both sides by the owners and proprietors of the moors and commons. It was not lawful for anyone to erect any gates across the public carriage roads. Public bridle roads, private ways and roads, and gates were to be made and kept in repair by the persons interested in the moors and commons to be enclosed. After roads and ways were ‘set out and made commodious for travellers’ it would no longer be lawful to use former roads or ways that were not set out or appointed to remain as ways or roads. 
A Plan of the Allotments on Gollinglith, Sourmire & Pott Moors shows section I-J of the Order route with double dashed lines crossing an allotment on Pott Moor and labelled ‘Nidderdale head Road’. It is shown continuing for a short distance into the ‘Common Left Open’.
The Award set out section I-J of the Order route as ‘Netherdale head Road’ a private occupation carriage road or way with a width of forty feet from Pot Moor High Road to and into the open and unenclosed moors and wastes. The landowner had to fix and maintain gate stoops and a carriage gate at point I. 
Stean Beck Up Inclosure Award, Plan and Act 
The Act for Inclosing Lands in the Manor of Netherdale in the West Riding of the County of York 1804 applied to the moors and commons over which the Order route runs. I have only been provided with a copy of the front page of the Act but have been advised that it required the Inclosure Commissioner to carry out the Inclosure in accordance with the ‘Act for consolidating in one Act certain provisions usually inserted in Acts of Inclosure 1801’ (the 1801 Act). 
A Plan of the Division of Carle Fell 1805 shows the Order route from just northeast of point B to Twizling Gill with double dashed lines. It continues southeast across the Moor where it is labelled Carle Fell Road, but this section is on a different line to the Order route. Gates are indicated where it passes through boundaries. The parties refer to this document as the Stonebeck Up Inclosure and Twizling Gill is midway between points C and D.
Carle Fell Road is set out in the Inclosure Award 1825 as a Public Carriage and Occupation Road. The owners had to fix, hang, and maintain good and sufficient gates posts and carriage gates in their respective fences. No width is given in the extract before me. I am advised that only one route, Horsehouse Road, is set out in the Inclosure Award as a Public Carriage Road or Highway with a width of thirty feet. All other routes are set out as Public Carriage and Occupation Roads and one as a Public Bridle and Occupation Road. It appears that the Commissioner intended for this section of the Order route to be used by the public as a carriage road with gates across and that it did not have to be fenced. 
Stone Beck Up Tithe Map 
The Plan of the Township of Stone Beck Up in the Parish of Kirkby Malzeard 1839 covers the area between A and F and was produced for the apportionment of Tithes. The Order route is shown between point B and Twizling Gill with double dashed lines. It continues southeast across the Moor but on a different line to the Order route. It also continues west from B to Lodge. The conventional signs for use on Tithe maps indicate that this is an open road which is suggestive of public vehicular rights. 
Fountains Earth Inclosure Award and Plan 
A Map of Fountains Earth Moor (Inclosure) Parish of Kirkby Malzeard County of York 1854 shows section F-G of the Order route with double dashed lines and section G-H with double solid lines. It is labelled ‘Fr. Woogill Coal Pits’ at F and ‘to Masham’ at H. At point G it is labelled ‘76’ in the centre of the route and ‘A’ to the side of it. Two other routes join the Order route at point G, one from the south and the other from the northwest which are both shown with double solid lines. The BHS indicate that when scaled off, the section of the Order route between G-H has a width of 30 feet. The map indicates that the Order route is a through route between places which suggests public rights but not their status. 
The Fountains Earth Moor Inclosure Award 1855 was enabled under the 1845 Inclosure Act. Route 75 is set out as a public carriage road with a width of 24 feet and joins the Order route at point G. From this point travellers can go northwest along a route recorded in the DMS as a bridleway or north and east along the Order route. This strongly suggests that at least one of these routes is also a public carriage road. Section G-H of the Order route is shown as part of route 76, which continues to the northwest. The BHS advise that plots 69 to 76 are described in the Award as carriage roads. 
I have only seen extracts of the Award relating to routes 70, 71 and 76 which are set out as new public carriage roads. It is claimed that the other routes are pre-existing roads. I note that the routes set out as public roads are shown on the map with double solid lines and the routes set out as private roads have double dashed lines. 
Documents relating to the Construction of Scar House Reservoir and Dam
The London Gazette dated 17 November 1891 advertised the Bradford Corporation’s (the Corporation) intention to make an application for an Act for various new reservoirs and aqueducts or conduits and alterations to existing reservoir works. It included a reservoir near Woodale intended to be called High Woodale Reservoir, which appears to be Scar House Reservoir. It would empower the Corporation to stop up, alter and divert such highways, bridges, roads, ways, and footpaths as necessary and construct and maintain alternatives for those stopped up. 
A plan showing lands acquired by the Corporation for waterworks dated August 1902 shows the Order route from B to the edge of the extract before me (a short distance west of C) with double solid lines coloured brown and labelled Carle Fell Road. It is part of a longer network of routes shown in the same way heading west to Lodge then north to the Parish Boundary, and generally southeast to Haden Carr then continuing along In Moor Lane, which is recorded in the DMS as a BOAT. 
The Deposited Plans and Sections of Intended Storage Reservoir, Aqueducts or Conduits Near Scar House, Stonebeck-Up 1913 shows the Order route between A and B and continuing to the edge of the plan (a point midway between points B and C) with double dashed lines. This route also continues west to Lodge and is shown with a mix of solid and dashed lines. The section between C and Woo Gill is partially shown with double dashed lines just north of parcel 421 and this route continues south through parcels 417 and 418. Part of section A to B runs through parcel number 379 and another route is also shown within this parcel. The rest of the Order route is outside of the limit of deviation for the works. The continuation of the route to the west runs through parcels 360, 361, 366 and 367 and other unnumbered parcels. 
The Book of Reference for the Deposited Plans describes parcels 360, 361, 366, 367, 379, 417 and 418 as field and Public Highway in the ownership of the Lord Mayor Alderman and Citizens of the City of Bradford and the Rural District Council of Pateley Bridge. Public footpaths and a private road are also included in the Book of Reference, although no public bridleways are indicated in the extracts before me. Parcel 405 is described as field, public highway, public footpath, and building. This indicates that if the two routes running through parcel 379 are different status both would have been described. 
The longitudinal section of aqueduct or conduit work B describes the continuation of the Order Route south from parcel 421 as a Public Road. This indicates that the Order route near point C was considered to be a public road at this time and that the routes recorded in the Book of Reference as Public Highways were considered to be roads, not bridleways. 
Contract No. 19 for Scar House Reservoir 1920 provided construction specifications for the north approach road (section A to B of the Order route) which is described as running from the north end of the dam in a north-westerly direction to the old road on the northern side of the valley. A gate was to be erected at the junction of the approach road and the old road with a width of nine feet. The Highways Act 1835 specified that gates across public cartways had to be a width of ten feet, which suggests that the north approach road was intended to be private. The roadway over the dam would link the existing road on the south side with the new road on the north side. 
The Deposited Plan to enlarge Scar House Reservoir 1924/5 shows section A-B of the Order route with double dashed lines within parcel number 49. Two other routes are shown within this parcel, one heading east and another heading south over the river. A short section of the Order route between B and C is also shown with double dashed lines and this route continues west from B with a solid and dashed line but the parcels here are unnumbered. The Book of Reference describes parcel 49 as field, public highway and public footpaths owned by the Lord Mayor Alderman and Citizens of the City of Bradford and the Rural District Council of Pateley Bridge. I do not have extracts of the Book of Reference for parcel numbers 47 or 64 which two of the routes within parcel 49 continue through. Therefore, I cannot determine which route in parcel 49 is the public highway and which are the footpaths. 
The Pateley Bridge Rural District Council Highways Committee minutes of 4 December 1928 refer to the proposed new road from the embankment at Scar to Lodge previously discussed in 1913. The Clerk was to review the Act of Parliament for the Corporation Waterworks for clauses relating to the road. In the January 1930 meeting, it was decided that they would adhere to the 1913 arrangement as it was important that there should be a through road from Middlesmoor to Coverdale. 
The County Council of the West Riding of Yorkshire (the County Council) Highways Committee minutes dated 15 September 1931 discuss the stopping up of the ‘ratione tenurae’ Roads, Scar and Lodge Roads. It was recommended that “subject to the Corporation constructing and maintaining a carriageway over the reservoir dam and granting a right of passage in perpetuity thereover and also constructing approach roads thereto… from Carle Fell Road to the northern end of the dam, the County Council take over, as highways repairable by the inhabitants at large, the said approach roads to the dam and the ‘ratione tenurae’ road from the junction with the northern end of the approach road at Carle Fell, thence in a westerly direction to Lodge, and thence in a northerly direction to the County Boundary”. The minutes dated 2 February 1932 reported that the Corporation had been informed that the County Council was prepared to take over the maintenance of the approach roads, dam and ‘ratione tenurae’ roads.
The Corporation and the County Council entered into an agreement dated 12 January 1933 for the construction and taking over of certain roads at Stonebeck Up. The Corporation would construct and forever after maintain a carriageway over the new dam at Scar House Reservoir. It would be kept open to the public with full rights of passage in perpetuity. They would also construct two new approach roads to the carriageway over the dam which the County Council would take over as highways repairable by the inhabitants at large. The County Council would also take over the maintenance of the ‘ratione tenurae’ road that connected to the approach road on the north side of the new dam and replaced the pre-existing road submerged by the reservoir. 
The City of Bradford Scar House Reservoir Stopping up of Ratione Tenurae road plan attached to the agreement, shows a route labelled A-B-C-D-E-F and coloured pink. Section A-B of the Order route forms part of this route shown as C-D. According to the agreement A-B is the approach road on the south side of the reservoir, B-C is the carriageway across the dam, C-D is the approach road on the north side of the reservoir and D-E-F is the ‘ratione tenurae’ road heading east to Lodge and then north to the County Boundary. The plan also showed the ‘ratione tenurae’ road to be stopped up coloured blue between E-G which is largely within the reservoir. 
The agreement specified the construction methods and that the northern approach road between would have a length of 520 feet and a width of 10 feet. It would connect to the northerly end of the carriageway over the dam with the existing road from High Woodale to Lodge.
Stonebeck Up Parish Council Records
The minutes of the Stonebeck Up Parish Council (the Parish Council) meeting on 17 June 1927 refer to a report that the gates on Carle Fell Road on land belonging to Mr Nicholson were locked. They obtained verification from old maps in their possession that it was a public road. It was agreed to ascertain which gates were locked and for a letter to be sent to Mr Nicholson requesting that the gates be kept unlocked. 
The minutes for the meeting on 29 November 1927 record that Mr Nicholson of Summerstone Lodge had responded stating that he had not caused any of the gates to be locked and was not responsible for maintaining them. It was agreed to check if any of the gates were locked and to establish from the board who was responsible for maintaining the gates. A letter would also be sent to the owner of the land if any locked gates were found requesting that they be kept unlocked.
The minutes for the meeting on 29 February 1928 record that the Award showed that the maintenance of gates along Carle Fell Road was the responsibility of the owners, therefore they should be written to and advised of this. 
The minutes for the meeting on 31 October 1928 report that an inspection of Carle Fell Road had been made and no gates were found to be locked. 
The Parish Council minutes indicate that Carle Fell Road was considered to be a public road at this time.
The Parish Council records also included Ordnance Survey (OS) maps stamped “National Parks and Access to the Countryside Act 1949 for Upper Stonebeck Parish”. Routes shown in purple are County Roads, routes shown in green are claimed routes in adjoining parishes and routes shown in red are claimed routes in Upper Stonebeck Parish. Section A-B-C-D-E-F is shown red and section F to just before G is shown green. Section A-B and the road over the dam are labelled “Public Highway”, section B-C is labelled “Occupation” and section E-F is labelled “6 foot Coal Road now not in use”. Seven field gates are marked with the letters “FG”. The route west from B to Lodge and then heading north is shown purple and labelled “Public Highway”. This suggests that section A-B was part of the public road network and did not need to be claimed as a public right of way. However, the map does not indicate what status the rest of the Order route was to be claimed as. 
Local Government Handover Maps 1929
The Local Government Act of 1929 transferred the maintenance of public roads from district to county councils which became County Roads. Maps were drawn up to show the roads transferred and they were allocated numbers beginning with A, B, C or U (unclassified). 
Section H-I-J of the Order route is shown on the North Riding of Yorkshire Handover maps as an unclassified County Road. This strongly indicates that this section of the Order route was considered to be a public carriage road at this time.
The Order route from B to just west of C is not shown as a County Road on the West Riding of Yorkshire Handover maps. Its continuation to the west to Lodge is shown coloured yellow and labelled ‘New County Road’. Section A-B was not shown on the OS map. 
Ordnance Survey Mapping
The Order route is shown on the first edition one inch Ordnance Survey (OS) map 1846 between J and just southwest of E with a mix of solid and dashed lines. Section B to Twizling Gill is also shown in the same way. The two sections do not connect.
On the six inch OS maps of 1852 and 1856 the Order route is shown from point B to Twizling Gill with double dashed lines and is labelled Carle Fell Road. It is shown in the same way between J and just southwest of E at Woogill Colliery and is labelled Dales Edge. Guide posts are indicated at points G and J. The two sections of the Order route do not connect. 
The twenty five inch OS map 1892 shows the Order route between B and the edge of the map just west of C with double dashed lines labelled Carle Fell Road. This route continues west with a mix of solid and dashed lines towards Lodge. 
The six inch OS map of 1895 shows the Order route from just west of C to just west of I with mostly double dashed lines. There is a solid line on the north side of the Order route between G and H. It is labelled Dales Ridge and a guide stone is indicated at point G. It would appear that the Order route became a through route between 1856 and 1895. I do not have extracts of this OS map showing either end of the Order route before me so cannot determine how these sections of the Order route are shown. 
The guide posts shown on the OS maps still exist today as solid stone posts. The one at point J is engraved “TO NEWHOUSE AND KETTLEWELL” on one side and “TO MASHAM AND TO LOFTHOUSE” on the other. The one at point G is not legible. New House and Kettlewell are to the west of the post indicating that the Order route can be used to reach them. Masham and Lofthouse can be reached along the public road running north and south at point G. These stones were provided to guide travellers over large moors and commons at the junctions of crossings, roads, and packhorse routes. They would suggest public rights of at least bridleway status.
Commercial Maps
Jeffery’s map of Yorkshire 1775 shows a route across Pot Moor and north of the River Nidd with double dashed lines to Low Loft Houses which the key indicates is an open road. Part of this corresponds with section H-I-J of the Order route. Another route is shown between High Wood Dale and Newhouses but this does not correspond with any part of the Order route. The same routes are shown on Tuke’s Map of Yorkshire 1816 with double dashed lines which the key indicates are Other Roads. Turnpike Roads are the only other road shown on this map. 
On Greenwood’s Map of Yorkshire 1817 section B to Twizling Gill and section I-J of the Order route are shown with double dashed lines which the key indicates are Cross Roads. From point C the Cross Road continues south and then east on another route recorded in the DMS as a bridleway but ends at Pott Moor with no routes across it to point I. On Greenwood’s map of Yorkshire 1834 section B-C and G-H-I-J are shown with double dashed lines. These two sections are part of a through route but the section between C and G is on a different line which is recorded in the DMS as a bridleway. 
The three mile to the inch Geographica Road map 1924 shows all of the Order route with double solid lines which continues west to Lodge. It is also shown on W & A K Johnston’s three miles to the inch Readyfold Coloured Touring map. 
The early commercial maps indicate that parts of the Order route existed before the land was enclosed. The map keys do not include footpaths or bridleways which suggests that the routes shown carried higher rights. In Hollins v Oldham (1995) [C94/0205] Judge Howarth considered that as commercial maps were sold to the public it is likely that routes shown in them carried public rights as there would be no point in showing routes that the public could not use. He also found that the term Cross Road meant a public road. Therefore, the commercial maps suggest that the sections of the Order route shown on them were considered to carry public vehicular rights.
Conclusions on the documentary evidence
Section A to B
Section A-B of the Order was constructed under a 1933 legal agreement as a 10 foot wide, 520 foot long carriage road with full rights of passage for the public and would be maintained by the County Council. This section is also shown as a public highway in the Parish Council records. The 1920 Contract indicates a gate to a width of 9 feet which would have been too narrow to be on a public road. However, this document pre-dates the later documents and there is nothing before me to indicate that the gate was provided. These documents provide strong evidence that this section is a public vehicular highway with a width of 10 feet (3.05 metres) and a length of 520 (158 metres). A different width and length are included in the Order therefore, if I were to confirm it, I would need to amend it accordingly. 
Section B to Twizling Gill (midway between C and D)
Section B to Twizling Gill is shown on commercial maps from 1817 in a manner that is suggestive of public rights. The commercial and early OS maps indicate that this section pre-dates the Inclosure Awards. Most of this section is shown on the Stean Beck Up Inclosure Award and Plan as an unfenced and gated public carriage and occupation road called Carle Fell Road, but no width is specified. These documents suggest that the Commissioners were setting out a pre-existing road for use as a public carriage road. 
I have only been provided with the front page of the enabling Act of 1804. However, I have been advised that it imported the provisions of the 1801 Act. I have not been made aware of any other provisions within the enabling Act affecting the provisions of roads or ways. 
The 1801 Act provided powers to set out public carriage roads and highways with a width of at least thirty feet. They were to be fenced on both sides by the owners and it would not be lawful to erect gates across public carriage roads. Commissioners could also set out private roads, bridleways, footways, quarries, and gates. It was found in Buckland v Secretary of State for the Environment Transport and the Regions [2000] (1 WLR 1949) that Commissioners did not have the power to create public carriage roads other than in accordance with the 1801 Act. It was not open to them to circumvent the conditions necessary to create public carriageways other than in accordance with it. Therefore, the creation of non-standard public carriageways was ‘ultra vires.’ However, it also found that there was nothing to prevent vehicular rights from being acquired through public use or dedication at a later date. This view was reinforced by Craggs V Secretary of State for Environment, Food and Rural Affairs [2020] (EWHX 3346 Admin) which found that although it was not possible to create public carriageways other than in accordance with the 1801 Act, it did not make the rest of the Award ‘ultra vires’ and any public bridleway or footpath routes were created ‘intra vires’. 
R v Inhabitants of East Hagbourne (1859) [Bell 135] considered an ancient highway set out as a public carriage road in an Inclosure Award under the 1801 Act. It was found to be a public carriage road but, because the Commissioners did not put it into complete repair, the parish was not liable to repair it. Therefore, it remained a public carriage road but was not maintainable by the inhabitants of the parish. 
In Cubitt v Maxse (1873) [LR 8 CP 704] it was found that a public highway recognised and set out by an Inclosure Award must be formed and used by the public before it can be considered as a public highway. Because the route in question was not provided in accordance with the 1801 Act or used it did not become a highway repairable by the parish. Section B-C of the Order route does appear to have been set out as described in the Stone Beck Up Inclosure Award, although this was not in accordance with the 1801 Act. 
My reading of the case law is that, although this section was ‘ultra vires’ according to the 1801 Act, it remained a public carriage road because it pre-existed the Inclosure Award but was no longer maintainable at public expense.
County Council minutes and the 1933 agreement between the Corporation and the County Council indicate that section B to Twizling Gill was part of the ‘ratione tenurae’ road to Lodge. A ‘ratione tenurae’ road is a highway available for public use but privately maintained by the adjoining landowners by reason of their tenure. Therefore, these documents support my findings on the case law. 
The 1839 Tithe Map shows this section of the Order route as an open road which is suggestive of public vehicular rights. The 1902 Corporation land plan shows it in the same way as other County Roads and BOATs. The sections numbered within the Deposited Plans were listed in the Book of Reference as public highways. The Parish Council minutes indicate that Carle Fell Road was considered to be a public road in the 1920s. Accordingly, these documents strongly suggest that the Order route was considered to carry public vehicular rights. 
This section of the Order route is also shown in several commercial maps in a way that is suggestive of public vehicular rights. 
This section is not shown as a County Road in the handover maps. However, this could be because it remained a ‘ratione tenurae’ road as it was not taken over by the County Council under the 1933 agreement. This could also explain why it is shown as an occupation road on the Parish Council map. 
The documents produced after the Stean Beck Up Inclosure Award strongly suggest that public vehicular rights exist over this section. Even if the Inclosure Award had effectively extinguished public vehicular rights, the documents indicate that they were rededicated through public use or other measures.
No one document provides conclusive evidence of public vehicular rights. However, I consider that the combined weight indicates, on the balance of probabilities, that this section of the Order route is a public vehicular highway. 
None of the documents indicate the width of the Order route. It has been suggested that, under the Stean Beck Up Inclosure, it would have been set out as 30 feet wide in accordance with the 1801 Act. I am not persuaded by this argument as other requirements for public roads in the 1801 Act were not followed. 
Section from Twizling Gill to G
This section of the Order route is not shown on early commercial maps. The Stean Beck Up Inclosure Award and the 1839 Tithe map show Carle Fell Road running on a different line across the moors. 
Section F-G is shown on the Fountains Earth Moor Inclosure as a route to Woogill Coal Pits. Showing a destination suggests public rights but not their status. It is shown with double dashed lines which are how routes set out as private roads in the Inclosure Award are shown. Roads set out as public are shown with double solid lines. However, this section of the Order route does not appear to have been set out. Therefore, this suggests a private rather than a public road. It has also been suggested that this was a pre-existing public road which could be why it is not set out in the Award. However, it is not shown in the early commercial maps and is not shown as a through route on the OS maps before 1854. 
OS maps do not show the Order route as a through route until 1892 with section D-E not shown on the earlier map. Later commercial maps also show the Order route as a through route and these maps are suggestive of public vehicular rights. 
It would appear from the documentary evidence, there was a vehicular route across the moors between B and J. However, the section from Twizling Gill to G was originally on a different line. At some point in the late 1800s, the alignment changed, most likely due to mining in the area, with the full length of the Order route shown on all maps after this date. However, I have not seen a diversion order to indicate that highway rights have been diverted. Furthermore, I have not seen any evidence to indicate if the mine access was public or private. 
Although some of the documents suggest that public vehicular rights may exist over this section of the Order route, I do not consider that the combined weight of the evidence indicates that vehicular rights subsist on the balance of probabilities. 
Section G to J
Early commercial maps show section H-I-J pre-dated the Inclosure Awards. Section G-H-I-J is shown on later commercial maps in a manner that suggests public vehicular rights.
Section I-J is set out in the Mashamshire Inclosure Award as Netherdale Head Road, a private occupation or carriage road with a width of 40 feet (12.19 metres) leading to the open common. The Commissioners appear to set out a private road rather than a public one. However, it has been suggested that private referred to who was responsible for its maintenance rather than who could use it. It was not just an accommodation road leading to a house or private field, but a through route providing access from a public carriage road onto the unenclosed common and the public road over it with no restrictions as to who could use it.
I have only been provided with extracts of the Award and do not have all the sections setting out the different types and status of roads and ways. Therefore, I am unable to see the different headings under which the roads or ways are set out, how they were to be maintained or who could use them. If I had a full extract this may provide more information to indicate if Netherdale Head Road was intended for public use. I do consider that the use of 'travellers’ in the Act suggests that the wider public could use the private roads and ways and, as it led to open common, the public are likely to have needed access along it.
The Fountains Earth Inclosure Award awarded Coal Road as a public carriage road which connects to the Order route at point G. Section G-H is shown as part of a through route between Masham and New Houses with double solid lines. This is how all the routes set out as public carriage roads are shown. I consider that this indicates public vehicular rights. It would not have been possible to continue to Masham unless section H-I-J also carried public vehicular rights. The width is not indicated but is claimed to scale to 30 feet. I consider it likely that it would have been at least 24 feet (7.32 metres) to match the awarded carriage road. 
Section H-I-J is shown in the 1929 Handover maps as an unclassified public road which strongly suggests it was considered to carry public vehicular rights at this time.
When taken as a whole, I consider that the documentary evidence shows, on the balance of probabilities, that public vehicular rights exist over section G-H-I-J. As the Inclosure Awards include widths that are wider than those set out in the Order, if I were to confirm it, I would need to modify it accordingly. 
User Evidence 
I have already concluded that the documentary evidence demonstrates, on the balance of probabilities, that public vehicular rights exist along section A-B, between B to Twizling Gill, and along section G-H-I-J. Therefore, it is not necessary for me to examine the user evidence submitted in support of these sections. I do need to consider if the user evidence shows higher rights between Twizling Gill and G.
Bringing into question
For the public’s right to use the Order route to have been brought into question some actions or events must have occurred that bring home to at least some of those using it that their right to do so is being challenged. These must be sufficiently overt to bring that challenge to the attention of the public using the route. 
Six of those filling in user evidence forms state that they were challenged when using a motor vehicle. Only two give challenge dates of 1975 and 2002. Two people were told by a resident of a house by Scar Croft Reservoir that it was a bridleway, another was challenged by a rambler, one by Yorkshire Water and another by a farmer who was concerned about unlicensed vehicles but was told he was ‘ok’. It is not clear where the challenges occurred, but some are likely to have been near the reservoir as the resident of a house near it made the challenge.
One person referred to “misleading signs by the waterboard” but the wording, dates they were present, and location are not provided. Yorkshire Water is responsible for the reservoir, so any notices erected by them are likely to be near it at the western end of the Order route. During my site visit, I observed no entry signs on the approach road to Scar House Reservoir which stated “Except for Authorised Vehicles” underneath and a sign saying no motor vehicles on the gate across the road to Lodge just northwest of point B. Both routes are recorded on the Order map as maintainable highways but are not part of the Order route.
It would appear that there were regular challenges to the use of the Order route by people with motor vehicles, particularly around the reservoir area. The earliest challenge is stated to be in 1975. Therefore, I consider the relevant period to be 1955 to 1975. 
Analysis of use 
To satisfy the requirements of Section 31, use must be by those who can be regarded as the public. For use to be as of right it must be without force, secrecy, or permission. Use should be without interruption, and to be effective, the interruption must be by the landowner, or someone acting on their behalf. I must also be satisfied that there was sufficient use by the public to raise a presumption of dedication during the relevant twenty year period. 
Evidence of use was provided by twenty eight people who appear to be members of the public. They believed that they were using the Order route as of right and there is no indication of force, secrecy, or permission. Several of those using the Order route refer to it as an ancient highway or public road shown on maps.
However, only six people used it during the relevant period and only one person used it for the full twenty years. The rest used it for between one and eight years between 1968 and 1975. Most only used it once or twice a year including the person who used it for the full twenty years. Two people used it up to ten times a year. Furthermore, three people stated that they also used it with a bicycle, so it is not clear how often they used it with a motor vehicle. 
Due to the limited amount of use between 1955 and 1975, I do not consider that there is sufficient evidence to raise a presumption of dedication of vehicular rights during the relevant twenty year period. 
Lack of intention to dedicate  
As I have found insufficient evidence for the dedication of public vehicular rights I do not have to consider if there was a lack of intention to dedicate by the landowners.
Conclusions on Section 31
On the balance of probabilities, I do not consider that there is sufficient evidence of use by vehicles to demonstrate vehicular rights between Twizling Gill and G. 
Natural Environment and Rural Communities Act 2006 
As I am satisfied that some parts of the Order route have been shown, on the balance of probabilities, to carry public vehicular rights, I need to consider the impact of the 2006 Act on those rights. 
The full length of the Order route is recorded in the DMS as either footpath or bridleway. The Order Making Authority (OMA) confirm that section A-B is also recorded as a publicly maintainable highway on the list of highways maintainable at public expense or List of Streets (LOS). They consider that MPV rights were not extinguished by the 2006 Act. However, to meet the exemption under Section 66(2)(b) of the 2006 Act, it had to be shown only on the LOS and not shown in the DMS. Therefore, vehicular rights are not saved from extinguishment by virtue of this exemption. 
However, I consider that the 1933 Agreement provides clear evidence that section A-B was constructed with the intention of being used by MPVs. Therefore, exemption 66(2)(d) prevented the extinguishment of MPV rights.
The parties agree that MPV rights over the rest of the Order route were extinguished by the 2006 Act, and I have not seen anything that suggests that they were not. Therefore, where I have concluded that vehicular rights exist over the rest of the Order route, they should be recorded as restricted byway. 
Definition of a BOAT
The definition of a BOAT as set out by Section 66(1) of the 1981 Act is “a highway over which the public have a right of way for vehicular and all other kinds of traffic, but which is used by the public mainly for the purpose for which footpaths and bridleways are used.” 
During my site visit I observed one tractor, a couple of cyclists and several walkers using section A-B. There were around a dozen different cars parked in the car park on the south side of the dam suggesting that people drove here to walk or cycle along the rights of way network in the area. Based on my observations, I consider that this section of the Order route meets the definition of a BOAT. 
The OMA believe that this section carries vehicular rights and should not have been included in the Order. If it is found to be BOAT, they would make a definitive map modification order (DMMO) to correctly record its status. Other parties suggest that if vehicular rights are found to exist and it meets the definition of a BOAT, it should be recorded in the DMS accordingly. If it does not meet the definition of a BOAT, it should be removed from the DMS as a bridleway and remain solely on the LOS. I have concluded that section A-B meets the definition of a BOAT therefore, the Order should be modified to show it as one. If I take the approach suggested by the OMA, the DMS would incorrectly show the status of the Order route. They would need to make another DMMO at their expense which I cannot compel them to do. 
Overall Conclusions	
I have concluded, on the balance of probabilities, that the documentary evidence shows that public vehicular rights subsist over section A-B with a width of 3.05 metres and a length of 158 metres. I have also concluded that one of the exemptions under the 2006 Act was met, therefore MPV rights were not extinguished. Furthermore, I consider that this section meets the definition of a BOAT and should be recorded in the DMS accordingly. 
I have concluded, on the balance of probabilities, that the documentary evidence shows that public vehicular rights subsist over section C to Twizling Gill and over section G-H-I-J. The documentary evidence also indicates that section G-H-I should be recorded with a width of 7.32 metres. Section I-J is set out with a width of 40 feet which converts to 12.19 metres and should be recorded as such. These two sections did not meet any of the exemptions in the 2006 Act. Therefore, MPV rights were extinguished, and these sections of the Order route should be recorded in the DMS as restricted byway. 
I have concluded, on the balance of probabilities, that the documentary evidence does not show public vehicular rights between Twizling Gill and point G. I have also concluded that there is insufficient evidence of use with a motor vehicle over this section to raise a presumption of dedication. Therefore, this section should remain in the DMS as a public bridleway. 
I appreciate that my conclusions result in two cul-de-sac restricted byways. The evidence suggests that a public vehicular route continued across the moors between Twizling Gill and point G. However, the earlier documents show a different alignment across the moors. Later documents showing the Order alignment across the moors and user evidence do not provide sufficient evidence of public vehicular rights. 
Other Matters
One of the objectors identified some minor discrepancies in Part II of the Order. These concerned the length of the Order route between C and D, the location and number of gates and the grid reference for the start point of path number 15.44/2. The Order Making Authority confirm that the length between C and D is 500 metres, not 490 metres. They also confirm that the grid reference for the start of path number 15.44/2 is incorrect and should read 41003 47707. They requested that I amend the Order accordingly if I confirm it. 
I agree with the objector that the gate indicated at point F on route 15.126/2 has the incorrect grid reference and further note that incorrect grid references are given for other gates on this route. Furthermore, the gate at F is also recorded on route 15.44/28 with a slightly different grid reference. I consider that structures at path junctions should only be recorded on one route. 
The OMA advise that the gate near point G on the Order route is at the junction with 15.44/1 and 15.44/2 and is not on the Order route. I note that this is recorded in both paths and again I consider that it should only be recorded on one of the routes. 
I will therefore need to amend the Order accordingly to correct the grid references, lengths, and dual recordings of gates.
The TRF noted that the access road on the south side of the reservoir is recorded as a footpath in the DMS. If the access roads to the dam are found to carry public vehicular rights and meet the definition of a BOAT, they should be recorded as such in the DMS. If they do not meet the definition, they should be removed from the DMS and included in the LOS. The OMA advised that this footpath did not form part of the Order, therefore should be subject to a separate Order. I agree with this view and consider that it is outside of my powers to add or remove it. Furthermore, although I have found the evidence shows the access road on the north side of the dam is a BOAT, there may be other evidence relating to the access road on the south side of the dam which could lead to a different conclusion. 
Conclusions
Having regard to these and all other matters raised in the written representations, I conclude that the Order should be confirmed with modifications.
[bookmark: bmkScheduleStart]Formal Decision
I propose to confirm the Order subject to the following modifications: 
	In Part I of the Schedule to the Order
· Under the first restricted byway listed, in the first column, delete ‘A-’ and replace ‘D-E-F’ with ‘C1’. In the second description column delete ‘Grid Reference 40665 47714, Point A and runs north west for approximately 150 metres to’. Replace ‘500’ with ‘210’. Replace ‘40779 47810, Point D then east north east for approximately 160 metres to Grid Reference 4079447816, Point E then generally east south east for approximately 2430 metres to the parish boundary at Grid Reference 41026 47760, Point F’ with ‘40790 47786, Point C1’ 
· Under the second restricted byway listed, in the first column delete’ ‘F-’ and replace ‘3.5’ with ‘7.32’. In the second description column delete ‘the parish boundary at Grid Reference 41026 47760, Point F and runs generally south east for approximately 1190 metres to’
· Under the third restricted byway listed, in the first column replace ‘3.5’ with ‘7.32’
· Under the fourth restricted byway listed, in the first column replace ‘3.5’ with ’12.19’
· Insert a new heading in the first column ‘Section of Byway Open to All Traffic as shown on the attached map’ and under it add ‘Indicated on the Order map and marked as Points A-B currently recorded on the Definitive Map as a bridleway to be upgraded to Byway Open to All Traffic with a width of 3.05 metres’. In the second column insert the heading ‘Description’ and under it add ‘Starts at Grid Reference 40665 47714, Point A and runs north west for approximately 158 metres to Grid Reference 40652 47721, Point B’
	In Part II of the Schedule to the Order
· Amend Restricted Byway 15.126/2 to start at ‘40652 47721’ and end at ‘40709 47786’. From the description, delete ‘Grid Reference 40665 47714 and then runs north west for approximately 150 metres to’ and replace ‘490 metres to Grid Reference 40779 47810 then east north east for approximately 160 metres to Grid Reference 40794 47816 then generally east south east for approximately 2430 metres to the Parish Boundary at Grid Reference 41026 47760’ with ‘210 metres to Grid Reference 40790 47786 at Twizling Gill.’ Amend the length to ‘1650m 1.65km total’. Delete ‘Field Gate at GR 48430 47792 Field Gate at GR 49270 47778 Field Gate at GR49568 47776 Field Gate at GR40257 47760’ 
· Amend Restricted Byway 15.44/28 to start at ‘41100 47679’. From the description delete ‘the parish boundary at Grid Reference 41026 47760 and runs generally south east for approximately 1190 metres to’. Amend the length to ‘360m 0.36km Total’. Amend the width to ‘7.32 metres’. Delete ‘Field Gate at GR41025 47760’
· Amend the width of Restricted Byway 15.57/12 to ‘7.32 metres’ 
· Amend the width of Restricted Byway 15.63/3 to ‘12.19 metres’
· Amend Bridleway 15.44/2 to start at ‘41003 47707’ and delete ‘Field gate at GR 41100 47679’
· Add a new route as follows: Under Path Number add ‘Byway Open to all Traffic’. Under Grid Reference End Points add ‘Start 40665 47714’ and ‘End 40652 47721’. Under the description add ‘Starts at Grid Reference 40665 47714, and runs north west for approximately 158 metres to Grid Reference 40652 47721 at Carle Fell Road’. Under Nature of Surface add ‘Track’. Under Length add ‘158m 0.16km total’. Under Width add ‘3.05 metres’
Since the confirmed Order affects land not affected by the Order, would not show a way shown in the Order, and would show as a highway of one description a way which is shown in the Order as a highway of another description as submitted I am required by virtue of Paragraph 8(2) of Schedule 15 to the 1981 Act to give notice of the proposal to modify the Order and to give an opportunity for objections and representations to be made to the proposed modifications. A letter will be sent to interested persons about the advertisement procedure.
Claire Tregembo 
INSPECTOR
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